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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ISAIAH EMMANUEL COLLIER, : Civil No. 3:13-CV-324
Plaintiff, .
V. ( Judge Mariani)
C.0. HENNAMAN, (Magistrate Judge Carlson)
Defendant. .

MEMORANDUM AND ORDER

The background of this order is as follows:

The plaintiff, acting pro se, commenced this action by filing a complaint in
federal court. (Doc. 1.) After a screening review, one defendant, C.O. Hennaman,
remains named in this complaint. (Doc. 11.) That defendant then moved to dismiss
this complaint. (Doc. 19.) The pro se plaintiff, in turn, has now filed a motion
seeking leave to amend his complaint. (Doc. 22.)

We will GRANT this motion for leave to amend (Doc. 22.), since such
motions are governed by Rule 15(a) of the Federal Rules of Civil Procedure, which
strongly favors amendment of pleadings. Rule 15(a), F.R. Civ. P. In granting this

request we also recognize that pro se plaintiffs should be afforded an opportunity to
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amend a complaint before the complaint 1s dismissed with prejudice, see Fletcher-

Hardee Corp. v. Pote Concrete Contractors, 482 F.3d 247, 253 (3d Cir. 2007), unless

it is clear that granting further leave to amend would be futile, or result in undue

delay. Alston v. Parker, 363 F.3d 229, 235 (3d Cir. 2004).

The plaintiff shall, therefore, file an amended complaint on or before October

3. 2013. However, we instruct the plaintiff that this “amended complaint must be

complete in all respects. It must be a new pleading which stands by itself as an
adequate complaint without reference to the complaint already filed.” Young v.

Keohane, 809 F. Supp. 1185, 1198 (M.D. Pa. 1992). See e.g., Biggins v. Danberg,

No. 10-732,2012 WL 37132 (D.Del. Jan. 6, 2012); Quirindongo v. Federal Bureau

of Prisons, No. 10-1742,2011 WL 2456624 (M.D. Pa. June 16,2011). Therefore, in
amending this complaint, the plaintiff’s amended complaint must:
1. Recite factual allegations which are sufficient to raise the plaintiff’s
claimed right to relief beyond the level of mere speculation,
2. Contain “a short and plain statement of the claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2), set forth in
averments that are “concise, and direct,” Fed. R. Civ. P. 8(e)(1), and

stated in separately numbered paragraphs describing the date and time



of the events alleged, and identifying wherever possible the participants
in the acts about which the plaintiff complains.

3. This complaint must be a new pleading which stands by itself as an
adequate complaint without reference to any other pleading already

filed. Young v. Keohane, 809 F. Supp. 1185, 1198 (M.D. Pa. 1992).

4, The complaint should set forth plaintiff's claims in short, concise and
plain statements, and in sequentially numbered paragraphs. It should
name proper defendants, specify the offending actions taken by a
particular defendant, be signed, and indicate the nature of the relief
sought. Further, the claims set forth in the complaint should arise out of
the same transaction, occurrence, or series of transactions or
occurrences, and they should contain a question of law or fact common
to all defendants.
5. The Court further places the plaintiff on notice that failure to comply
with this direction may result in the dismissal of this action pursuant to
Rule 41 of the Federal Rules of Civil Procedure.
Finally, we notify Collier that this Court has a statutory obligation to conduct
apreliminary review of pro se complaints brought by plaintiffs given leave to proceed

in forma pauperis in cases which seek redress against government officials.



Specifically, we are obliged to review the complaint pursuant to 28 U.S.C. § 1915A
which provides, in pertinent part:
(a) Screening. - The court shall review, before docketing, if feasible or,
in any event, as soon as practicable after docketing, a complaint in a
civil action in which a prisoner seeks redress from a governmental
entity or officer or employee of a governmental entity.
(b) Grounds for dismissal. - On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the

complaint, if the complaint-

(1) 1s frivolous, malicious, or fails to state a claim upon which relief may
be granted; or

(2) seeks monetary relief from a defendant who is immune from such
relief.

Under Section 1915A, the Court must assess whether a pro se complaint “fails
to state a claim upon which relief may be granted.” In this regard, the plaintiff is
advised that: “It 1s well settled that verbal harassment of a prisoner, although

deplorable, does not violate the Eighth Amendment. See McBride v. Deer, 240 F.3d

1287,1291 n. 3 (10th Cir.2001); DeWalt v. Carter, 224 F.3d 607, 612 (7th Cir.2000);

see also Boddie v. Schnieder, 105 F.3d 857, 861 (2d Cir.1997) (rejecting the Eighth

Amendment claim of a prisoner who alleged that he “was verbally harassed, touched,
and pressed against without his consent” because “[n]o single incident that he

described was severe enough to be ‘objectively, sufficiently serious.” ”’).” Robinson



v. Taylor, 204 F. App'x 155, 156 (3d Cir. 2006). See, e.g., Rister v. Lamas, 4:CV-10-

1574,2011 WL 2471486 (M.D. Pa. June 21, 2011); Patterson v. Bradford, CIV. 10-

5043 NLH, 2011 WL 1983357 (D.N.J. May 20, 2011); Williams v. Bradford, CIV.

10-5120 JBS, 2011 WL 1871437 (D.N.J. May 13, 2011); Ringgold v. Lamby, 565

F. Supp. 2d 549, 553 (D. Del. 2008); Sharpe v. Costello, 1:06 CV 1493, 2007 WL

1098964 (M.D. Pa. Apr. 11, 2007). Therefore, a complaint which simply alleges
verbal harassment fails to state a constitutional claim given that it is “well settled that

verbal harassment of a prisoner, although deplorable, does not violate the Eighth

Amendment.” Robinson v. Taylor, 204 F. App'x 155, 156 (3d Cir. 2006).

Further, with respect to Collier’s complaints about prison discipline it is also
well established that “[p]rison disciplinary proceedings are not part of a criminal
prosecution, and the full panoply of rights due a defendant in such proceedings does

not apply.” Wolffv. McDonnell, 418 U.S. 539, 556 (1974). The Supreme Court has,

however, recognized a set of minimum procedural protections that must apply to
prison disciplinary proceedings, including the right to: (1) advance written notice of
the disciplinary charges; (2) an opportunity, when consistent with institutional safety
or correctional goals, to call witnesses and present documentary evidence as part of
a defense; and (3) a written statement by the factfinder of the evidence relied on and

the reasons for the disciplinary action. Id. at 563-67.



Due process also requires that a prison disciplinary tribunal be sufficiently

impartial. Meyers v _Alldredge, 492 F.2d 296, 305-07 (3d Cir. 1974). The

requirement of an impartial tribunal “prohibits only those officials who have a direct
personal or otherwise substantial involvement, such as major participation in a
judgmental or decision-making role, in the circumstances underlying the charge from
sitting on the disciplinary committee.” Meyers, 492 F.2d at 306. In the past, inmates
have often invited courts find violations of this due process right based upon general
assertions of staff bias. Yet, such requests, while frequently made, have rarely been
embraced by the courts. Instead, the courts have held that a “generalized critique” of
staff impartiality is insufficient to demonstrate the degree of bias necessary to prove

a due process violation. Lasko v. Holt, 334 F. App’x 474 (3d Cir. 2009).

Furthermore, in the absence of a showing that the hearing officer was “personally or
substantially involved in the circumstances underlying [the investigation of the]

charge,” Greer v. Hogston, 288 F. App’x. 797, 799 (3d Cir. 2008), courts generally

decline to sustain due process challenges to disciplinary decisions on claims of staff

bias. See Redding v. Holt, 252 F. App’x 488 (3d Cir. 2007).

A prison disciplinary determination comports with due process if it is based

on “some evidence.” See Superintendent, Mass. Corr. Inst. v. Hill, 472 U.S. 445,

454-56 (1985) (“[ T]herelevant question is whether there is any evidence in the record



that could support the conclusion reached by the disciplinary board”). This standard
is minimal and does not require examination of the entire record, an independent
assessment of the credibility of witnesses, or even a weighing of the evidence. See

id. at 455; Thompson v. Owens, 889 F.2d 500, 501-02 (3d Cir. 1989). Therefore, it

is well settled that disciplinary decisions are entitled to considerable deference by a
reviewing court and must be upheld whenever there is "some evidence" to support the

decision. Hill, 472 U.S. at 457; Elkin v. Fauver, 969 F.2d 48 (3d Cir.1992);

Thompson v. Owens, 889 F.2d 500 (3d Cir. 1989); Franco v. Kelly, 854 F.2d 584,

588 (2d Cir. 1988); Freeman v. Rideout, 808 F.2d 949, 955 (2d Cir. 1986). Thus, in

this setting the "function [of the court] is to determine whether there is some evidence
which supports the decision of the [hearing officer]." Freeman, 808 F.2d at 954. As
the Supreme Court has observed, the “some evidence” standard is a highly deferential
standard of review and:
Ascertaining whether this standard is satisfied does not require
examination of the entire record, independent assessment of the
credibility of witnesses, or weighing of the evidence. Instead, the
relevant question is whether there 1s any evidence in the record that
could support the conclusion reached by the disciplinary board.
Hill, 472 U.S. at 455-456.

Provided that a prisoner is afforded these due process protections during the

disciplinary hearing process, it is well-settled that a claim that a misconduct report



was false, standing alone, does not state a valid Bivens cause of action. As the United
States Court of Appeals for the Third Circuit has aptly observed: “[F]iling false
disciplinary charges does not itself violate a prisoner's constitutional rights, so long

as procedural due process protections were provided. See e.g., Freeman v. Rideout,

808 F.2d 949, 952-53 (2d Cir.1986) (the filing of false charges does not constitute a
claim under § 1983 so long as the inmate was granted a hearing and an opportunity

to rebut the charges); Hanrahan v. Lane, 747 F.2d 1137, 1140 (7th Cir.1984).”

Richardson v. Sherrer, 344 F. App’x 755, 757-758 (3d Cir. 2007). See also Booth v.

Pence, 141 F. App’x 66 (3d Cir. 2005); Smith v. Mensinger, 293 F.3d 641, 653-54

(3d Cir. 2002).

These principles also directly apply to inmate retaliation claims stemming from
prison disciplinary proceedings. A prisoner claiming that prison officials have
retaliated against him for exercising his constitutional rights must prove the following
three elements: (1) the conduct in which he engaged was constitutionally protected;
(2) he suffered adverse action at the hands of prison officials; and (3) his
constitutionally protected conduct was a substantial motivating factor in the

defendants’ conduct. Carter v. McGrady, 292 F.3d 152, 158 (3d Cir. 2002). With

respect to the obligation to demonstrate that he suffered an adverse action, a plaintiff

must demonstrate that he suffered action that “was sufficient to deter a person of



ordinary firmness from exercising his rights.” Allah v. Seiverling, 229 F.3d 220, 225

(3d Cir. 2000). While filing false misconduct reports may constitute the type of

action that will, in certain cases, support a retaliation claim, Mitchell v. Horn, 318

F.3d 523, 530 (3d Cir. 2003), in a prison discipline context, an inmate’s retaliation
claim fails whenever the defendant shows that there is “some evidence” to support the
discipline citation. As the United States Court of Appeals for the Third Circuit has
observed: “[an inmate’s] retaliatory discipline claim fails [when] there is ‘some

evidence’ supporting the guilty findings . . . . See Henderson v. Baird, 29 F.3d 464,

469 (8th Cir.1994) (stating that a finding of ‘some evidence’ to support a prison
disciplinary determination ‘checkmates’ the prisoner's retaliation claim).” Nifas v.
Beard, 374 F.App’x 241, 244 (3d Cir. 2010). Therefore, Collier is advised that a find
of misconduct supported by some evidence would “checkmate’ any prison discipline
claim brought by the plaintiff.

Finally, we believe that granting Collier leave to file an amended complaint,
while warning him that certain legal claims may not survive screening scrutiny, is an
act that has substantive significance for the parties since, as a matter of law, an
amended complaint takes the place of the original complaint, effectively invalidating

the original complaint. Crysen/Montenay Energy Co. v. Shell Oil Co. (In re

Crysen/Montenay Energy Co.), 226 F.3d 160, 162 (2d Cir. 2000) ("[A]n amended




pleading ordinarily supersedes the original and renders it of no legal effect"); see 6

Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice &

Procedure § 1476 (2d ed. 1990) ("A pleading that has been amended ... supersedes
the pleading it modifies.... Once an amended pleading is interposed, the original
pleading no longer performs any function in the case...."). Since the complaint in this
case will be amended, the original complaint will be a nullity, and any motion to
dismiss challenging a count contained in that original complaint will be moot.
Therefore, we will DISMISS the pending motion to dismiss the plaintiff’s first
complaint (Doc. 19.) as moot, but without prejudice to the defendants renewing this

motion as to any amended complaint.

SO ORDERED, this 5th day of September 2013.

/s/ Martin C. Carlson
Martin C. Carlson
United States Magistrate Judge
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