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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

KRISTI RENEE MACK, : Civil No. 3:16-CV-02260
Plaintiff,

V.
(Magistrate Judge Carlson)

NANCY A. BERRYHILL *

Acting Commissioner

of Social Security

Defendant.

MEMORANDUM OPINION

l. Introduction and Litigation History

Kristi R. Mack initially filed a Titlell application for a period of disability
and disability insurance belits on Februar25, 2013, alleginganuary 21, 2013
as the onset date of disability. (Tr. LBler claim was initially denied on July 23,
2013, and subsequently, she filed a wnitteequest for an administrative law
hearing. (Tr. 12.) On February 2, 20H5 ALJ video hearing was held in which
the ALJ presided over the hearing frdaittsburgh, Pennsylvania, while Mack
appeared in Harrisburg, Pennsylvaniar. (I12.) The ALJ then issued a decision

unfavorable to Ms. Mack dated Februat$, 2015, finding that she was not

! Pursuant to Rule 25(d) of the FeddRales of Civil Procedure and 42 U.S.C. §
405(g), Acting Commissioner, Nancy A. Bghill, is automatically substituted as
the named defendant in place of thenfer Commissioner of Social Security.
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disabled within the meaning of the Socssdcurity Act. (Tr. 26.) Mack filed with
the Appeals Council, which denied revi@ivher case. (Doc. 11 p. 2.) Following
this rejection, Mack filed this current pgal with the District Court on November

8, 2016. (Doc. 1.) Both partiésmve briefed this case, aitdis ripe for resolution.

Ms. Mack’s situation is one that assdly elicits sympathy from this Court.
When Mack was 38 years old, she wasagdiosed with and treated for a brain
tumor, which caused her to experierggnificant medical complications for a
period of time. However, bthe time of the Social Sexty adjudication of this
case in 2015, Ms. Mack had made sufiséh progress in recovering from this
serious medical condition. Citing the extaither recovery, the Social Security
ALJ found that Mack retained the capadityperform some w& and denied her

application for disability benefits.

Given the deferential standhof review that applies to Social security
Appeals, which calls upon us to simply determine whether substantial evidence
supports the ALJ’s findings, we conclutleat substantial evidence does exist in
this case which justifies the ALJ's evalioa of this evidence and the residual
functional capacity determinab of Mack, which flowedrom that assessment of
the medical evidence. Therefore, for thasens set forth below, we will affirm the

decision of the Commissioner in this case.



Il. Factual Background

Mack is a high school graduate whas an associate’s degree in electrical
engineering, and who previously hehbsitions as a receptionist and Amazon
warehouse trainer. (Doc. 12 p. 1.) Whelack filed for disaility in February
2013, she reported that her atypical mgiroma tumor (brain tumor), the removal
of her atypical meningioma tumor, \si problems/eyes not tracking, and the
inability to feed herself, walk unassisieand speak were all impairments that
limited her ability to work. (Tr. 179.) On January 21, 2013, Mack underwent
surgery for the removal of her bifrontaheningioma that resulted in another
surgical procedure to dexpress her frontal lobes and remove a craniotomy bone
flap. (Tr. 254-258.) Following her surgerylack was hospitalized from February
5, 2013 to March 4, 2013 due to compilicas such as respiratory failure,
swallowing disorder, left upper extremity deep vein thrombosis, (Tr. 283), and
fever due to trachea bronchitis. (Tr. 28%4.) Ms. Mack was admitted to rehab at
Pinnacle Health in Harrisburg on March2013, (Tr. 351), where she participated
in physical therapy and occupational thBr& hours a day, in addition to speech
therapy, until she was discharged on March22d,3. (Tr. 354.) It was noted in her
discharge summary that Mack had matigadual, steadyprogress” in her

condition during rehab. (Tr. 354.)



On March 16, 2013, Mack was sd®na consultative examining physician,
Dr. Stanton A. Bree (“Dr. Brég to whom Mack report@ that she was suffering
from headaches, double vision, weaknessfirege muscles, slurred speech, short-
term memory deficits, poor balance, atifficulty walking, going up stairs, and
getting out of chairs. (Tr. 378.) HowayeDr. Bree's notes on the patient’s
functional abilities noted that Mack hddlifficulty with prolonged sitting or
standing” but she could “ambulate a quadera mile,” go up and down stairs, use
a vacuum cleaner, and indepently dress, undress, anétdacare of herself. (Tr.
379.) Dr. Bree also reported that Mack’sign in her right eye was 20/30, and in
her left eye it was 20/25. (Tr. 380.) Dr.e#r further noted thaflack’s speech was
fairly intelligible though it wa slurred, she was ableddse from a chair and from
a squat without trouble, she had short-ten@mory deficit, and she had decreased

balance. (Tr. 380-381.)

On July 11, 2013, Mack was sebwy consultative psychological examiner
Dr. Barry B. Hart (“Dr. Hart”) who not that she had a reasonably good memory,
clear, coherent, and goal-directed speedhe ‘@Benied any perceptual disturbances
or disorders of thinking,” and that she had a Global Assessment of Functioning

(“GAF”) score of 70 (Tr. 468-470.) Dr. Hart's meat Medical Source Statement

2 A GAF score is a numericammary of a clinician’s judgment of an individual’s
psychological, social, and occupationatétioning on a hypothetical continuum of
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on Mack’s ability to do work-related actives reports that Mack’s impairments did
not affect her ability to wterstand, remember, and carry out instructions, her
ability to interact appropriately with sup&won, co-workers, and the public, or her

ability to respond to changeshier work setting. (Tr. 473-474.)

By July 22, 2013, Ms. Mack’s treag neurosurgeon, Dr. Barry B. Moore
(“Dr. Moore”), evaluated her as having speech difficulty (only some hoarseness
to her voice), mildly abnormal recentdhremote memory, and normal attention
span and “[flund of knowledevhen Mack was readmittieto Pinnacle Health for
an attempted replacement of her bdtap. (Tr. 477-478.) Dr. Moore further
commented that Mack had “recovered quitell over the last several months”
from her procedure removing her brain tum@r. 480.) Dr. Moore also reported
in his treatment records from April 8, 2Q2at Mack no longer had double vision,

and according to notes from September 2814, Mack told Dr. Moore that her

mental health on a scale of one hundr8ek Diagnostic and Satistical Manual of
Mental Disorders, 32-34(4th ed. text rev. 200(h)ereinafter “DSM-IV”). The
Social Security Administration has recoggul that a claimant&AF score is not
considered to have a direct cortala to the severity requirementRevised

Medical Criteria for Evaluating Mental Disorders and Traumatic Brain Injury, 65
FR 50746-01, 50764-65 (Aug. 21, 2001). Heesw the administration has noted
that the GAF is the scale used by mehtdlth professional® “assess current
treatment needs and provide a prognosid.” As such, it constitutes medical
evidence accepted and relied upon by a nsdiource and must be addressed by
an ALJ in making a determinatiosagarding a claimant’s disability.
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double vision had resolved but she stilugtgles with short term memory loss. (Tr.

546.)

At the administrative hearing on Febrp2, 2015, Mack testified that she
believed she was unable to work becasise has limited memory, and she wakes
up every morning disoriented and sufferfrgm blurry vision and a headache until
she can acclimate to her swrnalings over the course bburs. (Tr. 40.) She also
believes she is disabled because she requires long periods of rest between her daily

tasks in caring for her children and home. (Id.)

Based on this record of a steadyoneary, the ALJ found that Mack was not
disabled within the meaningf the Social Security AdfTr. 26), and does not have
a combination of impairments that etethe requirements of a listing under 20
C.F.R. Part 404, Subpart P, AppendiXT.. 15.) The ALJ dil find however, the
following two severe impairments: (1)asiis-post bifrontal craniectomy with
removal of an olfactory groove meningiarand (2) history of personality changes.
(Tr. 14.) As a result of these limitations, the ALJ found that Mack had the residual
functional capacity to perform sedentaryriwo(Tr. 17.) The AL) also determined
that she has the ability to occasiondify up to ten pounds, climb ramps and/or
stairs, balance, stoop, kneel, and croytth) She can only stand and/or walk for
two hours of the eight hour woday, but she can sit feix hours of the eight hour

workday with normal breaks. (Id.) Th&LJ adjudged that Mack should never
6



crawl or climb ladders, ropes, or scadf®. (Id.) Ms. Mack should also “have no
exposure to unprotected heights” and “avthe use of moving machinery.” (ld.)
Furthermore, she was “limited to perfang work that does not require depth
perception” and “simple, routine tasksathare performed in a work environment
that are free of fast paced productioguiements and involving only simple work

related decisions and rouginvork place changes.” (1d.)

Mack asserts two objections on appedhis decision. First she asserts that
the ALJ erred by not finding that Macket the requirementsnder listing 12.02.
(Doc. 11 p. 3.) Second, sheserts that the ALJ erred in finding at Step Five that
Mack was capable of performing sedentanyrk. (Doc. 11 p. 6.) The parties have
fully briefed these issues and this caseipg for resolution. For the reasons set
forth below, we find, under theéeferential standaraf review that applies to Social
Security appeals, that substantialidewmce supports the findings of the ALJ.

Therefore, we will affirm the decisn denying benefits in this case.

[1l. Discussion

A. Substantial Evidence Review — the Role of the Administrative
Law Judge and the Court

Resolution of the instant social sety appeal involves an informed
consideration of the respective roles of two adjudicators—the ALJ and this court. At

the outset, it is the responsibility ofethALJ in the first instance to determine



whether a claimant has met the statutomrequisites for entittement to benefits.

To receive benefits under the Soctécurity Act by reason of disability, a
claimant must demonstrate an inability “engage in any substantial gainful
activity by reason of any medically detemable physical or mental impairment
which can be expected to result in deathwbich has lasted or can be expected to
last for a continuous period of ndess than twelve months.” 42 U.S.C.
8423(d)(1)(A); see also 20 C.F.R. 8404.1505(a). To satisfy this requirement, a
claimant must have a severe physical mental impairment that makes it
impossible to do his or her previous warkany other substéial gainful activity

that exists in the national economy. 42 U.S.C. 84232 20 C.F.R.

§404.1505(a).

In making this determination at tlaeministrative level, the ALJ follows a
five-step sequential ewation process. 20 C.F.R8404.1520(a). Under this
process, the ALJ must sequeaily determine: (1) whethighe claimant is engaged
in substantial gainful actity; (2) whether the claimant has a severe impairment;
(3) whether the claimant’s impairment ete or equals a listed impairment; (4)
whether the claimant is able to do hishar past relevarwork; and (5) whether
the claimant is able to dany other work, considerinigis or her age, education,
work experience and residual failomal capacity (“RFC”). 20 C.F.R.

§404.1520(a)(4).



Between steps three andufpthe ALJ must also asss a claimant’s RFC.
RFC is defined as “that which an individual is still able to do despite the

limitations caused by his or her impairm@ht’ Burnett v. Comm’r of Soc. Sec.,

220 F.3d 112, 121 (3d Cir2000) (citations omitted)see also 20 C.F.R.

88404.1520(e), 404.1545(a)(1). In making #mwsessment, the ALJ considers all of
the claimant's medically determinabiepairments, including any non-severe
impairments identified by the ALJ at stépo of his or her analysis. 20 C.F.R.

§404.1545(a)(2).

There is an undeniable medical aspgecan RFC determination, since that
determination entails an assessment oatwhkork the claimant can do given the
physical limitations that he experienceget, when considering the role and
necessity of medical opinion evidencenraking this determirteon, courts have
followed several different plas. Some courts emphasithe importance of medical
opinion support for an RFC determinatiamdahave suggested that “[r]arely can a
decision be made regarding a claimant's residual functmagdcity without an
assessment from a physiciaegarding the functional dilies of the claimant.”

Biller v. Acting Comm'r of Soc. Sec962 F. Supp. 2d 26 778-79 (W.D. Pa.

2013) (quoting_Gormont v. Astru€iv. No. 11-2145, 2B WL 791455 at *7
(M.D. Pa. Mar. 4, 2013)). lother instances, it has bebeld that: “There is no
legal requirement that a physin have made the partieulfindings that an ALJ
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adopts in the course of determining RRC.” Titterington v. Barnhart, 174 F.

App'x 6, 11 (3d Cir. 2006). Further, couftave held in caseshere there is no
evidence of any credible medical opinisapporting a claimant’s allegations of
disability that “the proposition that an Almust always base his RFC on a medical

opinion from a physician is misguidedCummings v. Colvin, 129 F. Supp. 3d

209, 214-15 (W.D. Pa. 2015).

These seemingly discordant legal propositions can be reconciled by
evaluation of the factual context ofede decisions. Those cases which emphasize
the importance of medical opinion suppont &m RFC assessment typically arise in
a factual setting where a factually-supported and well-reasoned medical source
opinion regarding limitations #t would support a disability claim is rejected by an
ALJ based upon a lay assessment of otheleece by the ALJ. In contrast, when
an ALJ fashions an RFC deteination on a sparse factualcord or in the absence
of any competent medical opinion evidencayrts have adopted a more pragmatic
view and have sustained the ALJ's edige of independent judgment based upon

all of the facts and evidence. See Titterimgtr. Barnhart, 174 F. App'x 6, 11 (3d

Cir. 2006);_Cummings v. Colvin, 129 Fufp. 3d 209, 214-15 (W.D. Pa. 2015). In

either event, once the ALJ has made tesermination, our reew of the ALJ's

assessment of the plaintiff's RF C is defdial, and that RFC assessment will not
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be set aside if it is supported hybstantial evidence. Burns v. Barnh&12 F.3d

113, 129 (3d Cir. 2002).

At steps one through four, the cteant bears the initial burden of
demonstrating the existence of a medicdiyerminable impairment that prevents
him or her from engaging in any ofshor her past rel@ant work. 42 U.S.C.

§423(d)(5); 20 C.F.R. §84(612; Mason v. Shalal@94 F.2d 1058, 1064 (3d Cir.

1993).

Once the claimant has met this burdigshifts to the Commissioner at step
five to show that jobs exist in significant number in the national economy that the
claimant could perform that are consisterth the claimant’s age, education, work

experience and RFC. 20 C.F§104.1512(f); Mason, 994 F.2d at 1064.

Once the ALJ has made a disabiligetermination, it is then the
responsibility of this coutb independently review théihding. In undertaking this
task, this court applies a specific, well-settled and carefully articulated standard of
review. In an action under 42 U.S.C. 8§ 405(g) to review the decision of the
Commissioner of Social Security denyingiRtiff's claim for disability benefits,
Congress has specifically provided thhe “findings of the Commissioner of
Social Security as to any fact, if gported by substantial evidence, shall be

conclusive[.]” 42 U.S.C. § 405(g). Thushen reviewing the Commissioner’s final

11



decision denying a claimant’s application banefits, this cour$ review is limited
to the question of whether the findingstleé final decision-maker are supported by

substantial evidence inghrecord. See 42 U.S.C. 8405(dphnson v. Comm'r of

Soc. Sec., 529 F.3d 198, 2(&d Cir. 2008); Ficca v. Asue, 901 F.Supp.2d 533,

536 (M.D. Pa. 2012). Substantial evidence ‘&loet mean a large or considerable
amount of evidence, but rather such valg evidence as a reasonable mind might

accept as adequate to supprtonclusion.” Pierce v. Underwoodi87 U.S. 552,

565 (1988). Substantial evidence is lessntl preponderance of the evidence but

more than a mere scintilla. RichardsenPerales, 402 U.S. 389, 401 (1971). A

single piece of evidence is not stidial evidence if the ALJ ignores
countervailing evidence or fails to rés® a conflict createdby the evidence.

Mason v. Shalala, 994 % 1058, 1064 (3d Cir. 1993).

But in an adequately developed fadtiecord, substantizevidence may be
“something less than the weight of the evidence, and the possibility of drawing two
inconsistent conclusions from the eviderdoes not prevent [the ALJ’s decision]

from being supported by bstantial evidence.” Conk v. Fed. Maritime

Comm’n, 383 U.S. 607, 620 (1966). “In determining if the Commissioner’'s
decision is supported by substantial eviceethe court must scrutinize the record

as a whole.” Leslie v. Barnhart, 304 &upp. 2d 623, 627 (. Pa. 2003). The

guestion before this court, therefore,net whether a plaintiff is disabled, but
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whether the Commissioner’s finding that e not disabled is supported by
substantial evidence and was reachedetaupon a correct application of the

relevant law. Seérnold v. Colvin, No. 3:12-CW02417, 2014 WL 940205, at *1

(M.D. Pa. Mar. 11, 2014) (“[I]t has been hdltat an ALJ’s errors of law denote a

lack of substantial evidence.”) (altemis omitted); Burton v. Schweiker, 512

F.Supp. 913, 914 (W.D. Pa. 1981) (“The Seamgs determination as to the status

of a claim requires the corrempplication of the law to thfacts.”);_see also Wright

v. Sullivan, 900 F.2d 675, 678 (3d Cir. 199apting that the scope of review on
legal matters is plenary); Ficca, 901S#Epp.2d at 536 (“[T]he court has plenary

review of all legal isues . . ..").

The ALJ’s disability determination muatso meet certain basic substantive
requisites. Most significant among these ldganchmarks is a requirement that the
ALJ adequately explain the legal and fattasis for this didality determination.
Thus, in order to facilitate review tfie decision under the substantial evidence
standard, the ALJ's decision must b@ampanied by "a clear and satisfactory

explication of the basis on which it rest€otter v. Harris, 642 F.2d 700, 704 (3d

Cir. 1981). Conflicts in the evidence must be resolved and the ALJ must indicate

which evidence was accepted, which evide was rejected, and the reasons for
rejecting certain evidence. Id. at 706-707 atidition, “[tlhe ALJ must indicate in
his decision which evidence he has rejeeed which he is relying on as the basis

13



for his finding.” Schaudeck v. Comm’r &oc. Sec., 181 F. 3d 429, 433 (3d Cir.

1999). Moreover, in conduaiy this review we are aéioned that “an ALJ's
findings based on the credibility of the applicant are to be accorded great weight
and deference, particularly since an AkJharged with the duty of observing a

witness's demeanor and credibilityFrazier v. Apfel, No. 99-715, 2000 WL

288246, *9 (E.D. Pa. March 7, 2000) (qumgtiWalters v. Commissioner of Social

Sec, 127 F.3d 525, 531 (6th Cit997)); see also Casias Secretary of Health &

Human Servs., 933 F.2d 799, 801 (10th €8#91) (“We defer to the ALJ as trier

of fact, the individual optimally pdsoned to observe and assess witness
credibility.”). Furthermore, in determing if the ALJ's decision is supported by
substantial evidence the court may not eare record but rather must scrutinize

the record as a whole. Smith v.lf&no, 637 F.2d 96870 (3d Cir. 1981).

B. Legal Benchmarks for the ALJ's Assessment of Medical
Treatment and Opinion Evidence

The Commissioner’s regulations alset standards for the evaluation of
medical evidence, and defingedical opinions as “statements from physicians and
psychologists or other accapte medical sources that reflect judgments about the
nature and severity of [a claimant'ghpairment(s), including [a claimant’s]
symptoms, diagnosis and prognosis, atvja claimant] can still do despite

impairments(s), and [a claimant’s] physicat mental restrictions.” 20 C.F.R.
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§404.1527(a)(2) (effectev Aug. 24, 2012, through Mar. 26, 202 Regardless of
its source, the ALJ is required to evdkiavery medical opinion received. 20

C.F.R. §404.1527(c).

In deciding what weight to accortb competing medical opinions and
evidence, the ALJ is guided by factorglmed in 20 C.F.R. 8404.1527(c). “The
regulations provide progressively more rigos tests for weighing opinions as the
ties between the source of the opinion #mel individual become weaker.” SSR
96-6p, 1996 WL 374180 at *2. Treatingusoces have the closest ties to the
claimant, and therefore tlebpinions generally are entitled to more weight. See
20 C.F.R. 8404.1527(c)(2) (“Generally, va&ve more weight to opinions from
your treating sources...”); 20 C.F.R. 8404.1502 (effective June 13, 2011, through
Mar. 26, 2017) (defining‘treating source”). Under some circumstances, the
medical opinion of a treating source mage\be entitled toantrolling weight. 20
C.F.R. § 404.1527(c)(2); see also SS&R2p, 1996 WL 374188xplaining that
controlling weight may be given to a#ating source’s medical opinion only where

it is well-supported by medically acceptable clinical and laboratory diagnostic

® Some of the applicable regulations beevised since the ALJ issued her decision
in this case. For instance, definition of “medical opinions,” contained in 20 C.F.R.
8 404.1527(a)(2) of the prior regulatiomisw designated as 8)(&) in the revised
regulation. Throughout this opinion, the cbates to the version of the regulations
in effect at the time the ALJ rendel her decision. Bhough the revised

regulations may be worded slightly difgatly, the changes have no effect on the
outcome of this case.
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techniques, and it is not inconsistent witle other substantial evidence in the case

record).

Where no medical source opinion éntitled to controlling weight, the
Commissioner’s regulations direct the AfloJconsider the following factors, where
applicable, in deciding the weight givéo any non-controlling medical opinions:
length of the treatment relationship afréquency of examination; nature and
extent of the treatment relationship;etlextent to which the source presented
relevant evidence to support his or hedmal opinion, and the extent to which the
basis for the source’s conclusions were axyd; the extent to which the source’s
opinion is consistent with the recordasvhole; whether theource is a specialist;

and, any other factors brought to thieJ’s attention. 20 C.F.R. 8404.1527(c).

At the initial level of administrate review, state ampcy medical and
psychological consultants may act adjudicators._See SSR 96-5p, 1996 WL
374183 at *4. As such, they do not exprepmions; they make findings of fact
that become part of the determinatidal. At the ALJ andAppeals Council levels
of the administrative review procedsowever, findings by nonexamining state
agency medical and psychological cdrets should be evaluated as medical
opinion evidence. 20 C.F.R. 8404.1527(gffective Aug. 242012, through Mar.
26, 2017). As such, ALJs must considexgi opinions as expert opinion evidence

by nonexamining physiciansnd must address these opinions in their decisions.
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SSR 96-5p, 1996 WL 374183 . Opinions by state agency consultants can be
given weight “only insofar as they are suppd by evidence in the case record.”
SSR 96-6p, 1996 WL 374180 at *2. In appnate circumstances, opinions from
nonexamining state agency medical consitanay be entitled to greater weight

than the opinions of treating examining sources. Id. at *3.

Furthermore, as discussed abovejsitbeyond dispute that, in a social
security disability case, the ALJ's decisimust be accompanied by "a clear and
satisfactory explication of the basis on whitrests." Cotter, 64E.2d at 704. This
principle applies with particular forceo the opinions and treating records of
various medical sources. As to thesedioal opinions and records: “Where a
conflict in the evidence exists, the AlnJay choose whom to credit but ‘cannot

reject evidence for no reason or the waerason.” Plummer v. Apfel, 186 F.3d

422, 429 (3d Cir. 1999) (qting Mason, 994 F.2d at 10§6kee also Morales v.

Apfel, 225 F.3d 310, 317 (3d Cir. 2000).

Oftentimes, as in this case, an Almust evaluate medical opinions and
records tendered by both treating and non-mngatburces. Judicial review of this
aspect of ALJ decision-making is guideddmwveral settled legalriets. First, when
presented with a disputed factual record, it is well-establislad[tthe ALJ — not
treating or examining physicians or &tadgency consulta;it— must make the

ultimate disability and RFC determination€handler v. Comm’r of Soc. Sec.,
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667 F.3d 356, 361 (3d Cir. 201Ihus, “[w]here . . . th opinion of a treating
physician conflicts with thadf a non-treating, non-axnining physician, the ALJ
may choose whom to credit but ‘cannojert evidence for no reason or for the

wrong reason.””_Morales v. Apfel, 226.3d 310, 317 (3d Cir. 2000) (quoting

Plummer, 186 F.3d at 429)). Therefopepvided that the decision is accompanied
by an adequate, articulated rationale, ithis province and the duty of the ALJ to
choose which medical opinions aadidence deserve greater weight.

In making this assessntesf medical evidence:

An ALJ is [also] entitled generallyo credit parts of an opinion
without crediting the entire opinion. See Thackara v. ColWo.
1:14-CV-00158-GBC, 2015 WL 1295956, at *5 (M.D.Pa. Mar. 23,
2015); Turner v. Colvin 964 F.Supp.2d 21, 29 (D.D.C.2013)
(agreeing that “SSR 96-2p does mpobhibit the ALJ from crediting
some parts of a treating souscebpinion and rejecting other
portions”); Connors v. AstryeNo. 10-CV-197-PB, 2011 WL
2359055, at *9 (D.N.H. June 10, 2011 follows that an ALJ can
give partial credit to all medicapinions and can formulate an RFC
based on different parts from the difat medical opinions. See e.g.,
Thackara v. ColvinNo. 1:14-CV-00158-BC, 2015 WL 1295956,
at *5 (M.D.Pa. Mar. 23, 2015).

Durden v. Colvin, 191 F. Supp. 3d 429, 455 (M.D. Pa. 2016).

It is against these legal guidepostattive assess the ALJ’s decision in the

instant case.
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C. The ALJ's Determination at Step Three is Supported by
Substantial Evidence.

As we observed earlier, Mack conteritiat the ALJ erred in determining
that Mack’s impairments did not mekgting 12.02 because the ALJ improperly
considered Mack’s medical records éombination with Mack’s testimony and
statements. (Doc. 11 p. 3-4.) As then@uissioner points out in her brief, Mack
does not specify which of the Paragrdpleriteria should have been found to be
met by her under listing 12.02, (Doc. 12 %, rather Mack makes a general
argument that there is objae medical evidence in the record that supports a

finding that Mack meets this listing. (Doc. 11 p. 4.)

The Court finds it important to emphasize that it is a high bar that Mack
must overcome in advancing her Step Thalaem. Step Three arguments by Social
Security claimants must meet exactingde standards. At Step Three of the
evaluation process, the ALJ must detme whether a claimant’s alleged
impairment is equivalent to a numberlisted impairments that are acknowledged
as so severe as to preclude sahal gainful activity. 20 C.F.R.
8404.1520(a)(4)(iii); 20 C.F.Rot. 404, subpt. P, Apdl; Burnett, 220 F.3d 112,
119. In making this determination, the Als guided by severlhsic principles set
forth by the Social Security regulatignand case law. First, if a claimant’s
impairment meets or equals one ofe thisted impairments, the claimant is

considered disableger se, and is awarded benef 20 C.F.R. 8404.1520(d);
19



Burnett, 220 F.3d at 119. However, qoialify for benefitsby showing that an
impairment, or combination of impairments, equivalent to a listed impairment,
the plaintiff bears the burden of presentingedical findings equivalent in severity

to all the criteria for the one most similanpairment.” Sullivan v. Zebley, 493

U.S. 521, 531 (1990); 20 C.F.R. 840820(d). An impairment, no matter how
severe, that meets or equals only some of the criteria for a listed impairment is not

sufficient. Id.

Here, Mack argues that she qualifiedoas se disabled under Listing 12.02,
which concerns “[p]sychological or behavioral abnormalities associated with a
dysfunction of the brain.” 20 €.R. pt. 404, subpt. Ppp. 1, 812.02. To meet
listing 12.02B, a plaintiff must demonstrate that her mental impairments have
resulted “in at least two of the followingil) Marked restriebns of activities of
daily living; or (2) Marked difficulties inmaintaining social functioning; or (3)
Marked difficulties in maintaining conceation, persistence, or pace; or (4)
Repeated episodes of decompensation, ehd&xtended duration.” 20 C.F.R. pt.
404, subpt. P, app. 1, 812.02B. In thise;ake ALJ concludes that the medical
evidence fails to establish that Mackieental condition met the requirements of

listing 12.02. (Tr. 16.)

Cognizant of the fact that Mack bore therden of proving that she meets all

of the 12.02 criteria, the Court finds that substantial evidence supports the ALJ's
20



conclusion that Mack did not meet tipigecise and multi-facetted burden of proof.
In arguing that she meets a listing, Maekites the various ailments that have
plagued her but fails to explain how tkeailments specifically show that she
meets the 12.02B criteria. In contrasg #LJ methodically addressed each of the
12.02B criteria, explaining how she adjudgthe severity of Mack’s relevant

restrictions. (Tr. 16-17.)

On this score, the ALJ pointed to Mack’s testimony at the hearing, as well as
notes and medical evidence from Mack&nsultative psychological examination
with Dr. Hart, to support her findinghat none of Mack’s impairments were
marked. (Tr. 16-17.) Specifically, the ALJ noted that Mack testified at her hearing
that she cares for her two children, indegently bathes and esses herself, and
can occasionally vacuum and mop. (T6.) The ALJ found that she has a mild
limitation in her activities ofdaily living because in addition to her testimony,
there were notes from Dr. Hart's psyobgical examination that indicated Mack
could clean, shop and do simple cookiGgr. 16.) The ALJ found that she has
moderate difficulties in soal functioning because sheshbeen able to maintain a
relationship with her fiancé, bano history of fights oevictions, and testified that
she goes shopping approximately everp tmeeks and “had no difficulty getting
along with coworkers.” (Tr. 16.) Concerniegncentration, persistence, and pace,
the ALJ determined that Mack only hasderate difficultiedecause even though
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she could not perform serial sevens, shi@at perform serial fies and she watches

television. (Tr. 16.) Again, the fact that Blacleans, preparesigple meals, and is

the primary caretaker of her children svalso found as evidence that Mack’s
difficulties in concentration, persiste®, and pace are only moderate. (Tr. 16.)
Finally the ALJ found that Mack does nateet the requirement for repeated
episodes of decompensation of extendedthum because the requirement is that
the claimant must have three episodes] Mack has only had two such episodes.

(Tr. 16); 20 C.F.R. Part 404, Bpart P, Appendix 1, 12(C)(4).

The Court concludes that this evidence relied upon by the ALJ in
determining that Mack does not meet harden of proof at Step Three of this
sequential analysis constitutes substhr#adence supporting the finding that
Mack is notper se disabled. Because this Courstandard of reew is based on
substantial evidence, which is “more themere scintilla,” thidighly deferential
standard constrains the Court to fitlkdat there was no error in the ALJ’s

determination that Mack does not meetirig 12.02._Richardson v. Perales, 402

U.S. at 401.

D. The ALJ's Determination at Step Five is Supported by
Substantial Evidence.

Mack next asserts that the ALJ’s detenation that she “can perform all or

substantially all of the full range of dentary work” is not supported by medical
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evidence, and that the ALJ gave “excessweight” to state agency reviewing
physician Dr. Brenner’s Physical Resit&anctional Capacity Assessment. (Doc.
11 p. 6.) Mack argues that she does not have “the full rangbildly to perform
sedentary work, concentrate on tasks, follow directions, and remember
instructions,” and thus, she should h#&esn found disabled. (Doc. 11 p. 8.) Mack
frames these statements ofoeras a Step Five determination argument, but they
are better classified as challengestite ALJ's RFC and her weighing of the

medical evidence.

As we observed earlier, the regulati@tate that findings by non-examining
state agency medical consultants aral@ated by the ALJ as medical opinion
evidence, and in appropriate circums@s such opinions can be given greater
weight than the opinions of treating@xamining sources. 20 C.F.R. 8404.1527(e);
SSR 96-6p, 1996 WL 374180 at *3. The example SSR 96-6p provides for when a
State agency medical consultant’s opinioryrba entitled to more weight than that
of a treating physician’s is “if theState agency medical or psychological
consultant’s opinion is badeon review of a completease record that includes a
medical report from a specialist in the wmidual’'s particular impairment which
provides more detailed andmprehensive information thamhat was available to
the individual's treating source.” Id. THeourt interprets thidanguage to mean
that there must be speci@rcumstances explained byettALJ in order to justify
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more weight being given to a medicabnsultant opinion than to a treating

physician opinion.

Here, the ALJ gave significant vgit to Dr. Brenner's RFC assessment
from June 17, 2013, whicfound that Mack is capablef working despite the
limitations that Dr. Brenner sets fortlgTr. 22.) The ALJ explained that she
assigned significant weight to Dr. Brer's opinion because it was “generally

consistent with the objective findings @oord.” (Tr. 22.) The ALJ specified that

treatment indicated that [Mackijad normal range afotion of the
extremities, with no more thanilch weakness. While her gait was
initially slow, she showed improvemieand there was no evidence of
consistent use of an assistivkevice. Moreover, notes from the
consultative examination indicatetthat her motor strength of the
bilateral upper and lower extremitiegs five out of five, and her
sensation was intact bilaterally. Swas able to arise from the chair,
squat, and arise from a squdtgosition without difficulty.

(Tr. 22.) The ALJ pointed directly to treatment notes and medical opinions in the
record that support her assignmentsajnificant weight to Dr. Brenner's RFC
assessment. In our view, taking the recasda whole, and viewing the evidence
through the deferential stdard prescribed by law, this explanation demonstrates
that the ALJ’'s assignment of weight to this medical opinion is supported by

substantial evidence.

With regard to treating neurosuoyeDr. Moore’s note from October 2013,

which stated that Mack was disableds #LJ properly explained why she gave it
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little weight. (Tr. 24.) The ALJ statethat there was no functional limitation
specified as Mack’s disability, no indicai of the duration of such disability, and
such a finding was inconsistent with .IMoore’s notes about Ms. Mack at that
time. (Tr. 24.) She further explained tliat. Moore’s notes documented that Mack
was steadily improving with treatment, aticht as of October 2013, Mack only

had some mild cognitive @leit in memory and funitoning. (Tr. 24; 561.)

In determining the weight to be givéo a treating source opinion, it is well-
settled that an ALJ may discount such @gmnion when it onflicts with other

objective tests or examination resultshdson v. Comm'r of Soc. Sec., 529 F.3d

198, 202-03 (3d Cir. 2008)ikewise, an ALJ may cotede that discrepancies
between the treating source’s medicalnigm and the doctor’'s actual treatment
notes justify giving a treating source opiniliitie weight in a disability analysis.

Torres v. Barnhart, 139 F. Ajx 411, 415 (3d Cir. 2®). Finally, “an opinion

from a treating source about what a clamnean still do which would seem to be
well-supported by the objective findingsould not be entitled to controlling
weight if there was other substantialidance that the claimant engaged in

activities that were inconsistent with the opinion.” Tilton v. Colvin, 184 F. Supp.

3d 135, 145 (M.D. Pa. 2016) (citing Standafdr Consultative Examinations and
Existing Medical Evidence, 56 FR 36881 at 36936) (internal quotations
omitted). We also recognize that, “[w]here,. , the opinion of a treating physician
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conflicts with that of a non-treatingjon-examining physician, the ALJ may
choose whom to credit but ‘cannot rejestdence for no reason or for the wrong

reason.” ”_Morales v. Apfel225 F.3d 310, 317 (3d Cie000). Therefore, the

ALJ's decision must be accompanied by "a clear and satisfactory explication of the

basis on which it rests."_ Cotter v. tda, 642 F.2d 700704 (3d Cir. 1981).
Conflicts in the evidence must besodved and the ALJ must indicate which
evidence was accepted, whietidence was rejected, and the reasons for rejecting

certain evidence. Id. at 706-707.

In the instant case, thepinion of the ALJ meetsll of the benchmarks
prescribed by law. In her decisionetiALJ discounts the medical opinion of a
treating source but provides a cogent ansly$ the reasons for affording little
weight to that treating source opinion, cluting that the doctor’'s own treatment
notes did not fully support ¢hdegree of disability reportéxy this physician. Thus,
the ALJ reasonably concluded that reviegvphysician Dr. Brenner’s opinion that
Mack was not disabled was more cotesis with treatment notes and findings
throughout the record. In sum, becawssistantial evidence supports the ALJ’s
determination that Mack did not meet listing 12.02, and because there are
appropriate circumstances that warrantAlhd’s decision to assign little weight to

Dr. Moore’s note that finds Mack disabled, the Court concludes on the deferential
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standard of review which applies to Social Security appbalsthe ALJ did not

err in her decision, and that this decision should be affirmed.

Therefore, we affirm this decision, dot that judgment be entered in favor

of the defendant, and instrubie clerk to close this case.
An appropriate order follows.

Submitted this % day of March, 2018.

s/Martin C. Carlson
Martin C. Carlson
UnitedStatedMagistrateJudge
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