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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SANTO M. AGOSTA, : Civil No. 3:17-CV-2035
Plaintiff,

V. : (MagistrateJudge Carlson)

NANCY A. BERRYHILL,

Acting Commissioner of

Social Security,

Defendant.

MEMORANDUM OPINION

l. INTRODUCTION

In the instant case, we are calledon to review a decision by a Social
Security Administrative Law Judge (“ALJthat found that the plaintiff, Santo
Agosta, could perform sedemy work despite the fadhat Agosta suffered from
chronic back and shoulder pain. Agosthallenges the ALJ's determination,
arguing that the ALJ erred igiving little weight to Ajyosta’s treating physicians,
who indicated that Agosta was severbigited due to his chronic pain. Agosta
claims that it was error for the ALJ tmssign these physicians little weight and
conclude that he could perform sedentary work, even though the record suggests

that Agosta had actually been workingnamber of different jobs in the time
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period in which he claintk he was disabled and svébeing treated by these
physicians.

Given the deferential stdard of review that applies to Social Security
appeals, which calls upon us simply determine whether substantial evidence
supports the ALJ’s findings, we concludeatitsubstantial evidence exists in this
case which justified the ALJ’s decision tongethis particular claim. Therefore, for
the reasons set forth below, we will affithe decision of the Gomissioner in this
case.

II.  BACKGROUND

The plaintiff, Santo Agosta, is 4&a&rs old and a high school graduate. (Tr.
38-39). He previously worked as a moeant marine, a etkhand, and a port
captain. (Tr. 40-43). Beginning in 2013gésta saw a number of physicians for
pain he was having with his back, kneaad shoulders. In March 2013, Agosta
presented to Dr. John Munyak with lowback and knee pain. (Tr. 429). Dr.
Munyak noted that Agosta was havitrguble scheduling his physical therapy
because he worked eighteen-hour d&ys. 429). He also recommended an MRI
of Agosta’s spine. (Tr. 430).

In May 2013, Agosta began seeingrmpananagement specialist Dr. Gary
Schwartz for his back, shoulder, and kipa@. (Tr. 199). Dr. Schwartz noted that

Agosta had pain described barning, constant, radiaty, numbness, and that it



kept Agosta up at night. (Tr. 199). Sdmz put Agosta on pain medication and
noted the possibility of steroid injections the future. (Tr. 201). Agosta saw
Schwartz again in July, complaining @wer back pain. (Tr. 191). Schwartz
continued pain medicatiorend scheduled shoulder and lumbar epidural steroid
injections (ESI). (Tr. 193). Agosta recetvéhe ESIs on July 22, 2013, (Tr. 160),
and reported one huretl percent improvement a two-week follow up
appointment in August. (Tr. 184).

In January 2014, Agosta saw Schwartz for lowack and shoulder pain,
with Agosta rating his pain at a ten aftten. (Tr. 171). Schwartz’s examination
revealed normal thoracic spine, normal ranfenotion, negative bilateral straight
leg raise, and tenderness and decreasegeraf motion in the shoulders. (Tr. 172).
Schwartz continued paimedications and referredgAsta to Dr. Munyak for a
shoulder injection. (Tr. 173). An examtran in May 2014 revealed the same back
and shoulder pain, except that Agosta thaungh shoulder pain was worse than his
back pain. (Tr. 253). Schwartz providéim with a suprascapular nerve block
injection, and referred Agosta to Dr. Erex possible surgical intervention. (Tr.
253). Schwartz then filled out a Spinlahpairment Questionnaire, in which he
opined that Agosta had limited lumbaange of motion, lumbar tenderness,
cervical and lumbar musctpasm, decreased shouldeesgth, abnormal gait, and

positive bilateral sitting root test. (T235-36). He concludethat Agosta should



never carry any weight secondary to bitateshoulder pain, and that Agosta would
likely be absent from work at leastréle days per month due to his physical
impairments. (Tr. 239). Schwartz also emtthat Agosta had been working at a
pizza parlor during his treatment. (Tr. 239).

Agosta was seen by a state ageneysaltant, Dr. Manyam, in June 2014,
after he had initially fild for disability benefits. Dr. Manyam’s examination
revealed full flexion, extension, latd flexion bilaterally, and full rotary
movement bilaterally in # cervical spine. (Tr. 243T.here was no abnormality in
the thoracic spine. (Tr. 243). Additionallthe lumbar spine showed full flexion,
extension, lateral flexion bilaterally, @nfull rotary movement bilaterally. (Tr.
243). There was full movement in his rigdttoulder and limited movement in his
left shoulder. (Tr. 243)Ultimately, Manyam concludk that Agosta had mild
limitations regarding prolonged standingdasitting, as well as climbing stairs,
pushing, pulling, lifting and caying weights. (Tr. 244).

Beginning in November 2014, Agostas seen by Dr. $lfini Byadgi, his
primary care physician, for his chronic pain and diabetes. (Tr. 394). Dr. Byadgi’'s
examination revealed lumbar tendernessmal gait, reducedhoulder range of
motion, and no obvious joint deformitglr. 397). At a follow up appointment on

December 1, 2014, Byadgi found rlambar tenderness, no obvious joint



deformity, and a normal gait, and she coumdeAgosta on diet and exercise, as
well as smoking cessation. (Tr. 388).

Agosta saw Byadgi twice in Janué&§15. On January 12, Agosta presented
with a skin problem. (Tr. 378). It wasoted that Agosta stated he could not
exercise, and an examination revealed lumbar tenderness. (Tr. 378-80). Then on
January 30, Byadgi's notes state thagosta had his diabetes under control, but
that he refused physical therapy because he did not have time. (Tr. 366). In
February, Agosta returned to Dr. Byadygth shoulder pain, for which she gave
him a referral. (Tr. 360). She also falilumbar tenderness, slow gait, reduced
range of motion and knee tenderness. 862). Then, in March Agosta reported
that he fell on his driveway. (Tr. 352X-rays of his shoulders showed only
minimal arthritis in the right shouldemad x-rays of his spmshowed degenerative
arthritis with minimal osteophytes rmation L3-L5 and increased sclerosis
posterior facets of L5-S1. (Tr. 303-04).

In May 2015, Agosta’s exams weraostly normal, with some lumbar
tenderness and a limping gait reported in Bsi@y. (Tr. 321). Further, in June,
despite some lumbar tendess, Byadgi reported th#&tgosta's pain was being
controlled with medication. (Tr. 310, 313)gosta reported some fatigue in July,
but it was noted that he had lost sevennaisudue to increased activity, and that he

worked at a restaurant. (Tr. 300, 306) August and Seember 2015, Agosta



reported with cold symptoms, and Byadgi’s examinations found no lumbar
tenderness, and that heswatable on meds” regardirigs chronic pain. (Tr. 289,
295-96).

During a visit to Byadgi for medicatiorfill in October, an exam revealed
lumbar tenderness. (Tr. 281). Then, at oW up appointment for his diabetes in
November, the examination revealed lamltenderness and a normal gait. (Tr.
274). Finally, in December 2015, Agosta saw Byadgi for a follow up after his
rotator cuff surgery, and Bylgi noted that he had nstaarted physical therapy, but
would start soon. (Tr. 263).

Dr. Byadgi filled out a Disability Impament Questionnaire on January 16,
2016. (Tr. 514). It wa her opinion that Agosta could only sit and stand for one
hour out of an eight-hour workday, and thatwould likely be absent at least one
day per month due to his physical impaintse (Tr. 516, 518). She also found that
Agosta could occasionallyfiiand carry twenty poundsind could frequently lift
and carry ten pound§Tr. 516). Further, she suggestiet Agosta would have to
take frequent, unpredicted breaks at wallke to some interference with his
concentration and attgon. (Tr. 516-17).

Agosta was seen by Dr. Nichol&enker on November 20, 2015, with a
chief complaint of shoulder pain. (Tr. 44@lenker noted that Agosta had been

painting on a ladder at work on Novemis&; and slipped and fell about eight feet



onto a windowsill. (Tr. 446). An MRI revead a comminuted transverse fracture in
his right upper extremity. (Tr. 452). Adidnally, an MRI of Agosta’s spine
revealed no acute abnormaldf/the cervical spine, and gnmild disc protrusions.
(Tr. 455). Agosta had shoulder surgery in December 2015. (Tr. 457).

Agosta initially filed for Social Secity disability benefits on March 31,
2014, claiming that he became unable tokna August 2013 due to his disabling
condition. (Tr. 103). The itial determination was #t the plaintiff was not
disabled. (Tr. 73). Agosta then requesteldearing in front of an ALJ, which was
held on March 2, 2016. (T133-65). At the hearing, Agosta testified that his
chronic back pain forced him to stop winrdg, he could not sit or stand for long
periods of time, and that led a hard time walking more than a half of a block at
a time without resting. (T3, 46-47). He testified thdte gets pains in his feet
from his neuropathy. (Tr. 46,He also mentioned that he had surgery on his right
rotator cuff, and that heeeded surgery on his left shoulder. (Tr. 48).

Regarding his daily life activitee Agosta stated that he lived with his wife
and three children. (Tr. 38He testified that he used to cook for his family, but
that his wife did most of the cooking npas he could not danything because of
his depression. (Tr. 51). However, he statet he did go to the grocery store with

his wife, using a motor chair. (Tr. 52).gAsta noted that he needed help getting



dressed in the morning, partly becausehisf depression and also because of his
inability to bend. (Tr. 53-54).

A vocational expert testified at thedreng. The ALJ asked the expert the
following hypothetical:

I'll have you assume a hypothetigadividual of the Claimant’s age

and education with the past jobsatlyou've describg And then for

the first hypothetical, assume thiadividual is limited to light

exertion. In addition, he must v&a the option taalternate between

standing every 15 minutes. There’s a manipulative limitation. He can

occasionally reach overhead bilateraBostural limitations, he could

occasionally climb ramps and staiGan never climb ladders, ropes

and scaffolds. Can never balanoecasionally stoop. Never kneel,

occasionally crouch . . . never crawl . He must avoid exposure to

unprotected heights, moving mectcal parts and vibration.
(Tr. 60-61). The vocational expert testtfiehat this hypothetical individual could
perform work such as an assembler oamroducts and a general cashier. (Tr.
61-62). The ALJ then further limited éhhypothetical to sedentary exertion, and
the vocational expert testified that the individual would be able to perform the jobs
of a switchboard operator, a telephoselicitor, and an assembler of small
products. (Tr. 62). Finally, the ALJ askedsifch an individual, if he would be “off
task 20 percent of the time of an eigidrkday,” would be able to perform any
work, to which the vocational expertsponded that he could not. (Tr. 63).

On June 2, 2016, the ALJ issued wmfavorable decision, and determined

that Agosta was not disabled and cbyderform sedentary work. (Tr. 15). In

reaching this decision, the ALJ found $iep 1 of the sequential analysis which
8



applies to Social security disabilitappeals that Agosta met the insured
requirements of the Act. (Tr. 19). Atépt 2, the ALJ concluded that Agosta
suffered from a number o$evere impairments, including rotator cuff tear,
degenerative disc disease, lumbar diggasteoarthritis, diabetes and neuropathy.
(Tr. 19). The ALJ determined, however, agf®B of this sequential analysis that
none of Agosta’s impairmesitmet a listing requirememthich would have defined
him asper se disabled. (Tr. 20-1).

The ALJ then found that Agosta retained the residual functional capacity to
perform a limited range of sedentary wal&spite these impairments. (Tr. 21). In
reaching this conclusion the ALJ weighdtldd the clinical and medical opinion
evidence and assessed this evidence in tigigosta’s reporig activities of daily
living. (Tr. 21-6.) On this score, Agiass self-reported activities of daily living
included a number of instances in whiglgosta described working at various
occupations, both before andafthe date of the allegexhset of his disability in
August of 2013. For examglin March 2013, Agosteeported to John Munyak,
M.D., that he was “working 18 howtays.” Between M@ 2013 and May 2014,
Agosta treated with Gary Schwartz, M.Decause it was “difficult to perform his
duties as a cook secondary to his paim”April 2014, when Agosta sought
treatment for high blood sugdhe medical records indicated that he “[w]ork[ed] in

a pizzeria.” One month later, in a M2914 medical opinion, Dr. Schwartz stated



that Agosta “has held a job at a pizparlor for the time of my treatment.”
Likewise in January 2015, Agosta reported to Shalini C. Byadgi, M.D., that he
“cannot exercise and is a chef and [jthard to eat healthy.” By November 2015,
some four months prior to his March 2Cddministrative hearing, Agosta listed his
occupation as “construction/painter,” aralight treatment for a shoulder injury he
sustained while he “was at work..painting while standing on a ladder.”

After carefully reviewing this climial evidence and Agosta’s own self-
reported work activities, th ALJ concluded that the opinions of the treating
sources—a pain management specidbst, Schwartz; a primary care physician,
Dr. Byadgi; and an orthopedic provider,.[3lenker—were entittéto little weight.

The ALJ reached this conclusion guided, part, by the fact that Agosta was
describing on-going employment to these dctat the very time that they were
opining that he was incapable of productive labor. (Tr. 21-26). The ALJ also
afforded only partial weight to the apon of the state agency consultant, Dr.
Manyam, who had opined that Agosta suéid from only mild restrictions on his
activities, concluding that this opiniosomewhat overstated Agosta’s residual
functional capacity. (1d.)

Having made these credibility determfions, the ALJ then fashioned a
limited, sedentary residual functional capa@assessment fohgosta which gave

him the benefit of every medical doulipnsistent with the evidence which

10



suggested that Agosta had actuallyorked in a number of culinary and
construction professions after the alldgenset of his disability. The ALJ then
concluded at Step 4 of theequential analysis that Agosta could not perform his
past relevant work, but found at Step 5, consistent with the vocational expert’s
testimony, that there were a significantwher of jobs in the regional and national
economy that Agosta could still perform.r(R7-8). On the basis of these findings
the ALJ determined that Agosta had not e stringent standard for establishing
disability, and denied his claifor disability benefits._(1d.)

Agosta appealed the ALJ’'s decisionth@e Appeals Council, and his request
for review was denied on Bember 5, 2017. (Tr. 1). gosta subsequently filed
this action in the district court on November 6, 2017, arguing that the
Commissioner’s denial of Social Securdisability benefits wa contrary to law,
primarily because the ALJ had erred ewaluating the treating source medical
opinions and had fashioned an RFC whiabked the requisite medical support.
This appeal is fully briefed by the partiasd is, therefore, ripe for resolution. For
the reasons set forth below, we will affi the decision of the Commissioner,
which is consistent with Agosta’s ovattivities of daily living and self-reported

work history.
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. DISCUSSION

A. Substantial Evidence Review — the Role of the Administrative
Law Judge and the Court

Resolution of the instant social sety appeal involves an informed
consideration of the respective roles of two adjudicators—the ALJ and this court. At
the outset, it is the responsibility ofethALJ in the first instance to determine
whether a claimant has met the statutomrequisites for entittement to benefits.
To receive benefits under the Soctécurity Act by reason of disability, a
claimant must demonstrate an inability “engage in any substantial gainful
activity by reason of any medically detenable physical or mental impairment
which can be expected to result in deathwbich has lasted or can be expected to
last for a continuous period of ndéss than twelve months.” 42 U.S.C. §
423(d)(1)(A); see also 20 C.F.R. 8 404.1505(ko satisfy this requirement, a
claimant must have a severe physical mental impairment that makes it
impossible to do his or her previous warkany other substéial gainful activity
that exists in the national economg2 U.S.C. § 423(d)(2)(A); 20 C.F.R. 8§
404.1505(a).

In making this determination at tla@ministrative level, the ALJ follows a
five-step sequential evaltian process. 20 C.F.R§ 404.1520(a). Under this
process, the ALJ must sequeaily determine: (1) whethighe claimant is engaged

in substantial gainful actity; (2) whether the claimant has a severe impairment;
12



(3) whether the claimant’s impairment ete or equals a listed impairment; (4)
whether the claimant is able to do hishar past relevarwork; and (5) whether
the claimant is able to dany other work, considerinigis or her age, education,
work experience and residual fuwlomal capacity (“RFC”). 20 C.F.R. §
404.1520(a)(4).

Between steps three andufpthe ALJ must also asss a claimant’'s RFC.
RFC is defined as “that which an individual is still able to do despite the

limitations caused by his or her impairm@hf’ Burnett v. Comm’r of Soc. Sec.,

220 F.3d 112, 121 (3d Cir. 200@citations omitted);_see also 20 C.F.R. 88
404.1520(e), 404.1545(a)(1). making this assessmetihe ALJ considers all of
the claimant's medically determinabienpairments, including any non-severe
impairments identified by the ALJ at step two of his or her analysis. 20 C.F.R. §
404.1545(a)(2).

There is an undeniable medical aspgecan RFC determination, since that
determination entails an assessment oatwkork the claimant can do given the
physical limitations that he experienceget, when considering the role and
necessity of medical opinion evidencenraking this determirieon, courts have
followed several different plas. Some courts emphasithe importance of medical
opinion support for an RFC determinatiamdahave suggested that “[r]arely can a

decision be made regarding a claimamésidual functional capacity without an

13



assessment from a physiciaegarding the functional dities of the claimant.”

Biller v. Acting Comm’r of Soc. Sec962 F. Supp. 2d 761, 778-79 (W.D. Pa.

2013) (quoting_Gormont v. Astru€iv. No. 11-2145, 2B WL 791455 at *7

(M.D. Pa. Mar. 4, 2013)). lother instances, it has bebeld that: “There is no
legal requirement that a physin have made the partieulfindings that an ALJ

adopts in the course of determining BRRC.” Titterington v. Barnhart, 174 F.

App’x 6, 11 (3d Cir. 2006). kther, courts have held icases where there is no
evidence of any credible medical opinisapporting a claimant’s allegations of
disability that “the proposition that an Almust always base his RFC on a medical

opinion from a physician is misguidedCummings v. Colvin, 129 F. Supp. 3d

209, 214-15 (W.D. Pa. 2015).

These seemingly discordant legal propositions can be reconciled by
evaluation of the factual context ofede decisions. Those cases which emphasize
the importance of medical opinion suppont &m RFC assessment typically arise in
a factual setting where a factually-supported and well-reasoned medical source
opinion regarding limitations #t would support a disability claim is rejected by an
ALJ based upon a lay assessment of otheleece by the ALJ. In contrast, when
an ALJ fashions an RFC deteination on a sparse factuaicord or in the absence
of any competent medical opinion evidencaurts have adopted a more pragmatic

view and have sustained the ALJ's exige of independent judgment based upon

14



all of the facts and evidence. See Titigtobn, 174 F. App’x at 11; Cummings, 129

F. Supp. 3d at 214-15. In either evanice the ALJ has made this determination,
our review of the ALJ’'s assessment of fhlaintiff's RFC is deferential, and that
RFC assessment will not be set asidé i6 supported by istantial evidence.

Burns v. Barnhart312 F.3d 113, 129 (3d Cir. 2002).

At steps one through four, the ctemant bears the initial burden of
demonstrating the existence of a medicdiyerminable impairment that prevents
him or her from engaging in any of higs her past relevant work. 42 U.S.C. §

423(d)(5); 20 C.F.R. § 404.1512; MasonShalala, 994 F.2d 1058, 1064 (3d Cir.

1993). Once the claimant has met this leardt shifts to the Commissioner at step
five to show that jobs exist in sigreAnt numbers in the national economy that the
claimant could perform that are consisterth the claimant’s age, education, work
experience and RFC. ZDF.R. § 404.1512(f); Mson, 994 F.2d at 1064.

Once the ALJ has made a disabiligetermination, it is then the
responsibility of this coutb independently review théihding. In undertaking this
task, this court applies a specific, well-settled and carefully articulated standard of
review. In an action under 42 U.S.C. 8§ 405(g) to review the decision of the
Commissioner of Social Security denyingaiRtiff's claim for disability benefits,
Congress has specifically provided tliae “findings of the Commissioner of

Social Security as to any fact, if gported by substantial evidence, shall be

15



conclusive[.]” 42 U.S.C. § 405(g). Thushen reviewing the Commissioner’s final
decision denying a claimant’s application banefits, this cour$ review is limited
to the question of whether the findingstleé final decision-maker are supported by

substantial evidence indghrecord. See 42 U.S.C. 8§ 4§5(Johnson v. Comm’r of

Soc. Sec., 529 F.3d 198, 2(&d Cir. 2008); Ficca v. Asue, 901 F.Supp.2d 533,

536 (M.D. Pa. 2012). Substantial evidence sloet mean a large or considerable
amount of evidence, but rather such valg evidence as a reasonable mind might

accept as adequate to supprtonclusion.” Pierce v. Underwoodi87 U.S. 552,

565 (1988). Substantial evidence is lestla preponderance of the evidence but

more than a mere scintilla. RichardsenPerales, 402 U.S. 389, 401 (1971). A

single piece of evidence is not stédial evidence if the ALJ ignores
countervailing evidence or fails to rés® a conflict createdby the evidence.
Mason, 994 F.2d at 1064.

But in an adequately developed fadttecord, substantiividence may be
“something less than the weight of the evidence, and the possibility of drawing two
inconsistent conclusions from the eviderdoes not prevent [the ALJ’s decision]

from being supported by bstantial evidence.” Cont v. Fed. Maritime

Comm’n, 383 U.S. 607, 620 (1966). “In determining if the Commissioner’s
decision is supported by substantial evikethe court must scrutinize the record

as a whole.” Leslie v. Barnhart, 304 &upp. 2d 623, 627 (Nd. Pa. 2003). The

16



guestion before this court, therefore,nist whether a plaintiff is disabled, but
whether the Commissioner’s finding that I not disabled is supported by
substantial evidence and was reachedetaupon a correct application of the

relevant law. Sedérnold v. Colvin, No. 3:12-CW02417, 2014 WL 940205, at *1

(M.D. Pa. Mar. 11, 2014) (“[I]t has been hdltat an ALJ’s errors of law denote a

lack of substantial evidence.”) (altemis omitted);_Burton v. Schweiker, 512

F.Supp. 913, 914 (W.D. Pa. 1981) (“The Seamgs determination as to the status

of a claim requires the corrempplication of the law to thfacts.”);_see also Wright

v. Sullivan, 900 F.2d 675, 678 (3d Cir. 1998bting that the scope of review on
legal matters is plenary); Ficca, 901S&pp.2d at 536 (“[T]he court has plenary
review of all legal isues . . ..").

The ALJ’s disability determination muatso meet certain basic substantive
requisites. Most significant among these ldgenchmarks is a requirement that the
ALJ adequately explain the legal and fattsis for this didaility determination.
Thus, in order to facilitate review tfie decision under the substantial evidence
standard, the ALJ’s decision must becampanied by “a clear and satisfactory

explication of the basis on which it restCotter v. Harrisp42 F.2d 700, 704 (3d

Cir. 1981). Conflicts in the evidence must resolved and the ALJ must indicate
which evidence was accepted, which evide was rejected, and the reasons for

rejecting certain evidence. Id. at 706-707 atidition, “[tlhe ALJ must indicate in

17



his decision which evidence he has rejeaed which he is relying on as the basis

for his finding.” Schaudeck v. Comm’r &oc. Sec., 181 F. 3d 429, 433 (3d Cir.

1999). Moreover, in conducting this rew we are cautioned that “an ALJ’'s
findings based on the credibility of the applicant are to be accorded great weight
and deference, particularly since an AkJharged with the duty of observing a

witness’s demeanor and credibility.” e&zier v. Apfel, No. 99-715, 2000 WL

288246, *9 (E.D. Pa. March 7, 2000) (gug Walters v. Comm’r of Social Sec

127 F.3d 525, 531 (6th Cir. 1997)); see &Basias v. Sec’y oHealth & Human

Servs., 933 F.2d 799, 801 (10th Cir. 1991) (“dé&fer to the ALJ as trier of fact,
the individual optimally positioned to obser and assess w#nrs credibility.”).
Furthermore, in determining if the Als)’decision is supported by substantial
evidence, the court may not parse the redardrather must satinize the record

as a whole. Smith v. Califan637 F.2d 968, 970 (3d Cir. 1981).

In order to aid ALJs in this task @fssessing claimant credibility, Social
Security Rulings and Regulations providdramework under which a claimant’s
subjective complaints are to be comsed. 20 C.F.R. § 404629; SSR 96-7p,
1996 SSR LEXIS 4. First, symptoms, sual pain or fatigue, will only be
considered to affect a claimant'siléyp to perform work activities if such
symptoms result from an underlying physioalmental impairment that has been

demonstrated to exist by medical sgor laboratory findings. 20 C.F.R. §
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404.1529(b); SSR 96-7p, 1996 SSR LEXISDuring this credibility assessment,
the ALJ must determine whether the glant’'s statements about the intensity,
persistence or functionally limiting effects los or her symptoms are substantiated
based on the ALJ’s evaluation of theiencase record. 20 C.F.R. § 404.1529(c);
SSR 96-7p, 1996 SSR LEXIS 4. This incladbut is not limited to: medical signs
and laboratory findings, diagnosis antietmedical opinions provided by treating
or examining sources, and other noadli sources, as well as information
concerning the claimant’'s symptoms and hbey affect his or her ability to work.
Id. Thus, to assist in the evaluation aflaimant’s subjectiveymptoms, the Social
Security Regulations identify severactors which may beelevant to the
assessment of the severtylimiting effects of a claimant’'s impairment based on a
claimant's symptoms. 20 C.F.R. 88 40829(c)(3). Thesefactors include:
activities of daily living; the location, dation, frequency, rad intensity of the
claimant's symptoms; precipitating andgeavating factors; the type, dosage,
effectiveness, and side effects of any medication thenalai takes or has taken to
alleviate his or her symptoms; treatmenhestthan medication that a claimant has
received for relief, any measures the wlant has used to relieve his or her
symptoms; and, any other factors conaagrihe claimant’s functional limitations

and restrictions. ld. See George v.\M@m No. 4:13-CV-2803, 2014 U.S. Dist.

LEXIS 150897, 2014 WL 5449706t *4 (M.D. Pa. Oct. 24, 2014); Cano-Matrtinez
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v. Colvin, No. 3:14-CV-1090, 2015 U.S. Dist. LEXIS 132233, 2015 WL 5781202,
at *8-9 (M.D. Pa. Sept. 30, 2015).

B. Legal Benchmarks for the ALJ's Assessment of Medical
Treatment and Opinion Evidence

The Commissioner’'s regulations alset standards for the evaluation of
medical evidence, and defimeedical opinions as “statements from physicians and
psychologists or other accapte medical sources that reflect judgments about the
nature and severity of [a claimant'ghpairment(s), including [a claimant’s]
symptoms, diagnosis and prognosis, aivja claimant] can still do despite
impairments(s), and [a claimant’s] physiaal mental restrictions.” 20 C.F.R. §
404.1527(a)(2) (effective Aug. 22012, through Mar. 26, 2017Regardless of its
source, the ALJ is required to evaluatery medical opinion received. 20 C.F.R. §
404.1527(c).

In deciding what weight to accortb competing medical opinions and
evidence, the ALJ is guided by factordlmed in 20 C.F.R. 8§ 404.1527(c). “The
regulations provide progressively more rigas tests for weighing opinions as the

ties between the source of the opiniord dhe individual become weaker.” SSR

! Some of the applicable regulations beevised since the ALJ issued his decision
in this case. For instance, definition of “medical opinions,” contained in 20 C.F.R.
8 404.1527(a)(2) of the prior regulatiomisw designated as 8)(&) in the revised
regulation. Throughout this opiniotie court cites to the version of the regulations
in effect at the time the ALJ renael his decision. Although the revised

regulations may be worded slightly difeatly, the changes have no effect on the
outcome of this case.
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96-6p, 1996 SSR LEXIS 3 at *5, 1996 WA74180 at *2. Treating sources have
the closest ties to the claimaand therefore their opinions generally are entitled to
more weight. See 20 C.F.B.404.1527(c)(2) (“Generally, wgive more weight to
opinions from your treating sources...”); @0F.R. § 404.1502 (effective June 13,
2011, through Mar. 26, A7) (defining “treating source”). Under some
circumstances, the medical opinion ofraating source may even be entitled to
controlling weight. 20 C.F.R. § 404.25(c)(2); see also SSR 96-2p, 1996 SSR
LEXIS 9, 1996 WL 374188 (explaining thabrtrolling weight may be given to a
treating source’s medical opinion onyhere it is well-supported by medically
acceptable clinical and laboratory diagnoséichniques, and it is not inconsistent
with the other substantial e\ence in the case record).

Where no medical source opinion émtitled to controlling weight, the
Commissioner’s regulations direct the AloJconsider the following factors, where
applicable, in deciding the weight givéo any non-controlling medical opinions:
length of the treatment relationship afrdquency of examination; nature and
extent of the treatment relationshipetlextent to which the source presented
relevant evidence to support his or hedroal opinion, and the extent to which the
basis for the source’s conclusions were axmd; the extent to which the source’s
opinion is consistent with the recordasvhole; whether thsource is a specialist;

and, any other factors brought to thieJ’s attention. 20 C.F.R. § 404.1527(c).
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At the initial level of administrate review, state ampcy medical and
psychological consultants may act adjudicators._See SSR 96-5p, 1996 SSR
LEXIS 2 at *16, 1996 WL 374183 at *4. Asuch, they do not express opinions;
they make findings of fact that becometpaf the determination. Id. At the ALJ
and Appeals Council levels of the adwmsirative review process, however,
findings by nonexamining state agenmyedical and psychological consultants
should be evaluated as medical opmievidence. 20 C.F.R. § 404.1527(e)
(effective Aug. 24, 2012, tbugh Mar. 26, 2017). As sh, ALJs must consider
these opinions as expert opinion @nde by nonexamining physicians and must
address these opinions in their demms. SSR 96-5p, 1996 SSR LEXIS 2 at *15,
1996 WL 374183 at *6. Opinions by state aggenonsultants can be given weight
“only insofar as they are supported éyidence in the casecord.” SSR 96-6p,
1996 SSR LEXIS 3 at *6, 1996 WL 374180*@t In appropriate circumstances,
opinions from nonexamining state agemogdical consultants may be entitled to
greater weight than the opinions of treating or examining sources. 1996 SSR
LEXIS 3 at *6-7, [WL] at *3.

Furthermore, as discussed abovejsitbeyond dispute that, in a social
security disability case, the ALJ’'s deasimust be accompanied by “a clear and
satisfactory explication of the basis wrhich it rests.”_Cter, 642 F.2d at 704.

This principle applies with particular fazdo the opinions ahtreating records of
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various medical sources. As to thesedmoal opinions and records: “Where a
conflict in the evidence exists, the AlnJay choose whom to credit but ‘cannot

reject evidence for no reason or the waerason.” Plummer v. Apfel, 186 F.3d

422, 429 (3d Cir. 1999) (qting Mason, 994 F.2d at 10§6kee also Morales v.
Apfel, 225 F.3d 310, 317 (3d Cir. 2000).

Oftentimes, as in this case, an Almust evaluate medical opinions and
records tendered by both tremfiand non-treating sourcesidicial review of this
aspect of ALJ decision-making is guideddsweral settled legalrets. First, when
presented with a disputed factual recatds well-established that “[tlhe ALJ —
not treating or examining physicians oatetagency consultants — must make the

ultimate disability and RFC determinatioh€handler v. Comm’r of Soc. Sec.,

667 F.3d 356, 361 (3d Cir. 201Ihus, “[w]here . . . th opinion of a treating
physician conflicts with thadf a non-treating, non-axining physician, the ALJ
may choose whom to credit but ‘cannojent evidence for no reason or for the
wrong reason.”” _Morales, 225 F.3d at 317 (quoting Plummer, 186 F.3d at 429)).
Therefore, provided thahe decision is accompaniéy an adequate, articulated
rationale, it is the province and the yluif the ALJ to choose which medical
opinions and evidence deserve greater weight.

In making this assessment of medical evidence:

An ALJ is [also] entitled generally to credit parts of an
opinion without crediting the entire opinion. See
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Thackara v. Colvin, No0.1:14-CV-00158-GBC, 2015
U.S. Dist. LEXIS 35646, 2Ib WL 1295956, at *5 (M.D.
Pa. Mar. 23, 2015); Turner @olvin, 964 F.Supp.2d 21,
29 (D.D.C. 2013) (agreeing that “SSR 96-2p, 1996 SSR
LEXIS 9 does not prohibit the ALJ from crediting some
parts of a treating sourcetinion and rejecting other
portions”); Connors v. Astrue, No. 10-CV-197-PB, 2011
U.S. Dist. LEXIS 62329, 2011 WL 2359055, at *9
(D.N.H. June 10, 2011). It follows that an ALJ can give
partial credit to all medical opinions and can formulate an
RFC based on different parts from the different medical
opinions. _See e.g., Thackava Colvin, No. 1:14-CV-
00158-GBC, 2015 U.S. DisLEXIS 35646, 2015 WL
1295956, at *5 (M.D. Pa. Mar. 23, 2015).

Durden v. Colvin, 191 F. Supp. 3d 429, 455 (M.D. Pa. 2016).

It is against these legal guidepostattive assess the ALJ's decision in the
instant case.

C. The ALJ’'s Determination is Supported by Substantial Evidence

This case presents a singular circumstai he plaintiff asserts that the ALJ
erred in concluding that he was not disabled, even though his medical records
indicate that Agosta reported workiran numerous occasions during the time
when he claimed he was ttiyadisabled. Agosta argues this appeal that the ALJ
erred in his determinationdah Agosta could péorm sedentary wid. He contends
that the ALJ's decision to give little weight to the opinions of his treating
physicians was in error. Aftex thorough review of thadministrative record, it is
clear that the ALJ’s opinion meets thenbbmarks prescribed by law. The ALJ’s

determination that Agosta was not disabedupported by sutantial evidence in
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the record, and the ALJ gave a reasonedaggtion for his decision to afford these
medical opinions little weight based upon Agosta’s own reported work activities.

At the outset, we note that the AlLhad opinions from four different
physicians to consider—a ipamanagement specialist, Dr. Schwartz; a primary
care physician, Dr. Byadgi; the stateeagy consultant, Dr. Manyam; and an
orthopedic provider, Dr. Slenker. Wi these opinions came a number of
documents, detailing Agosta’s chronic shoulder and back pain, as well as other
physical issues he had, from 2013 2616. These documents also recorded
Agosta’s on-going employment in various industries.

The ALJ gave Dr. Schwartz’'s Spinahpairment Questionnaire little weight
because it was inconsistent with the recsda whole, as well as inconsistent with
Agosta’s activities of daily living. DrSchwartz opined thafgosta had limited
lumbar range of motion, lumbar tendesagcervical and lumbar muscle spasm,
decreased shoulder strength, abnormal gait, and posikateral sitting root test.
(Tr. 235-36). He concluded that Agosta should nevalyany weight secondary
to bilateral shoulder pain, and that Agposvould likely be absent from work at
least three days per month due t® plysical impairments. (Tr. 239).

In affording this opiniorittle weight, the ALJ notedhat, in October 2013,
Agosta displayed no agitation, his sijfati leg raise was netijze bilaterally, his

sensation was intact bilaterally to Hig touch, and motor strength was 5/5
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bilaterally. (Tr. 172). Agosta also recetvejections to help with his back pain,
and his pain improved wittmedication, which allowed gosta “to work on a daily
basis.” (Tr. 171, 180). It wasoted that despite Agosta’s complaint of knee pain, x-
rays showed no significant bony abnormalifyr. 24). Further, the ALJ indicated
that an emergency room visit in April 2Dtevealed that Agosta was working at a
pizzeria, and that his wife reported thatwas “very active on a daily basis.” (Tr.
203). Finally, Dr. Schwartz stated on the sfiznnaire that Agosta “has had a job
at a pizza parlor for the time of my tteeent,” (Tr. 239), which is inconsistent
with Agosta’s testimony thdte had stopped workinghts, we find that the ALJ’s
explanation for why he gaugtle weight to Dr. Schwdkz’s opinion is supported by
substantial evidence in the record.

Dr. Byadgi was Agosta’s primargare physician, and whose opinion the
ALJ also afforded little weight. Dr. Eadgi completed a Disability Impairment
Questionnaire in January 2016, in which she opined that Agosta could only sit and
stand for one hour out of an eight-hourrlaaay, and that Agosta would likely be
absent at least one day per month dukidgghysical impairmest (Tr. 516, 518).
Dr. Byadgi also found that Agosta cdubccasionally lift an@darry twenty pounds,
and could frequently lift @d carry ten pounds. (Tr. 516further, she suggested
that Agosta would have tiake frequent, unpredicted breaks at work due to some

interference with his concenation and attention. (Tr. 516-17). However, Byadgi’'s
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notes of treatment suggest that Agostasbility and activity actually increased
throughout his treatment. Her notes fromulry 2015 state that Agosta needed to
lose weight, “but claims he cannot exerce®l is a chef and [it is] hard to eat
healthy.” (Tr. 379). However, in April®5, her prescribed weight management
plan was for Agosta to “walk daily.” (T 339). Then in May 2015, the notes state
that Agosta “will walk 3 days per weekdr weight management. (Tr. 331). Finally
in July 2015, Dr. Byadgi noted thaigAsta had lost seven pounds and was “trying
to lose weight by diet/increased activityTr. 300). It was also noted that Agosta
was working at a restaurant at that time. (Tr. 306).

Given this record, we concludeaththe ALJ's decision to afford Dr.
Byadgi’'s opinion little weight is syrted by substantial evidence. The ALJ
reasoned that he was giving the opinion little weight because it was inconsistent
with the record as a whole and was not explained. The opinion was also
inconsistent with Agosta’s daily activise as Byadgi’'s owmotes evidence that
Agosta was working at the time he wasnigetreated, and that his activity level
increased throughout his treatment.

In addition to his treating physicia, Agosta also saw a state agency
consultant and an orthopedic providereTdtate agency consultant, Dr. Manyam,
examined Agosta in June 2014. His exaation revealed that Agosta’s cervical

spine showed full flexion, and that tkewas no abnormality in the thoracic spine.
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(Tr. 243). He also noted some limited movemi@ Agosta’s left shoulder, but that
Agosta’s strength in his uppand lower extremities was®/(Tr. 243). Ultimately,
Dr. Manyam opined that Agosta had mllchitations to prolonged standing and
sitting, climbing stairs, lifting and carmyy. (Tr. 244). The All gave only partial
weight to Dr. Manyam’s examinatiofde reasoned that Dr. Manyam only saw
Agosta on one occasion, svaot familiar with the enter case record, and did not
provide specific limitations. (Tr. 25-26). In reaching this conclusion, which
favored Agosta’s disability application,gbALJ gave Agosta the benefit of every
reasonable medical doubt on a record Whihowed that Agosta was actually
working when he claimed to be totalljisabled. There was no error in this
assessment.

Agosta also saw an orthopedic pamr, Dr. Slenker, in November 2015.
Agosta presented to Dr. Slenker wighoulder pain aftehe had fallen from a
ladder while painting. (Tr. 446). Dr. Slenkenotes state that the injury occurred
while Agosta was at work. (Tr. 448). Thmited opinion that Agosta was not able
to return to work temporarily was givemly little weight, as the ALJ found that
the opinion did not appear to pertain to Agosta’s overall abilities. (Tr. 25).

After a review of the entire admintative record, we find that there is
substantial evidence to support the JAd. determination that Agosta was not

disabled. The objective mexdil evidence conflicts natnly with Agosta’s own
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statements about his physical ailments, Wit the questionnaires of the treating
physicians. Both treating phyg@aos opined that Agosta’s physical injuries severely
limited his ability to work. However, the meal records show that Agosta’s pain
was being managed by medication, and thatexercise and activity increased
throughout his treatment.

Moreover, and significantly, the reconddicates that Agosta was working
several jobs at the time he was beimggated by these physicians. Dr. Munyak, who
saw Agosta in 2013, indicated that Agos/as having an issue scheduling physical
therapy “due to his time woirkg 18 hour days.(Tr. 429). Dr. Schwartz noted that
Agosta was working at a pizza parlor igr the time of his treatment, which was
in 2013 and 2014. (Tr. 239). Dr. Byadgi's eststate that Agosta was working at a
restaurant in July 2015. (Tr. 306). Fhet, Agosta only saw Dr. Slenker in
November 2015 because of a work-relatgdriy where he fell off a ladder while
he was painting. (Tr. 448). This belidgjosta’s testimony that he had stopped
working in 2013 because of his physicdhants, and contradicts the opinions of
the physicians who suggested that Agosta was not able to work.

Given the many inconsisteies between the treating source opinions and the
treatment records, underethdeferential standard aktview which applies to
appeals of Social Security disability deténations, we conclude that substantial

evidence supported the ALXecision to afford the treating sources opinions little
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weight. Further, we conclude that tbels substantial evidence to support the
determination that Agosta cauperform sedentary work.

IV. CONCLUSION

In sum, the ALJ’s assessment of thedence in this caseomplied with the
dictates of the law and was supported bigstantial evidence. This is all that the
law requires, and all that a claimantdikhe plaintiff can demand in a disability
proceeding. Thus, notwithstanding the arguntleat this evidence could have been
further explained, or might have beerwed in a way which would have also
supported a different finding, we are obligedaffirm this ruling once we find that
it is “supported by substéial evidence, ‘even [tere] this court actingle novo

might have reached a different conctusi” Monsour Med. Ctr. v. Hecklei806

F.2d 1185, 1190-91 (3d Cir. 1986) (quotiHunter Douglas, Inc. v. NLREB04

F.2d 808, 812 (3d Cir. 1986)Accordingly, under theleferential standard of
review that applies to appeals of Soc&écurity disability determinations we
conclude that substantial evidence supmbthee ALJ’'s evaluation of the evidence
in this case. Therefore, we will affirm thilecision, direct that judgment be entered
in favor of the defendant, and instt the clerk to close this case.

An appropriate order follows.
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SMartin C. Carlson
Martin C. Carlson
United States Magistrate Judge

DATED: October 25, 2018

31



