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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

AARON A. WILLIAMS, JR., No.3:18-CV-01150
Plaintiff. (JudgeBrann)
V. (Magistrate Judge Arbuckle)

PA DEPT OF CORRECTIONS, et aI
Defendants. ;
MEMORANDUM OPINION
MARCH 29, 2019
I BACKGROUND
Aaron A. Williams, Jr., filed this civil ghts action in state court, which was
later removed to federabart by Defendants, alleging that numerous defendants
violated his rights and were negligent tine treatment of his genital herges.
Williams raises three claims in his complaint: (1) medical negligence under a third-
party beneficiary theory; (2) Eighth Amément deliberate indifference; and (3)
cruel and unusual punishment in vidda of the Pennsylvania constitutién.
Williams alleges that, between May 20d4/3%d August 2016, hwas evaluated
for symptoms related to his genitalrpes by numerous medical professionals—

including Mandy Tipton, Dr. Frommer, MaBilen Tormey, Katie Holmes, Cynthia

1 Doc. 1-2.
2 |d. at 5-9.
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Keith, Angela Auman, and Mg@an Pfeil—and each refuséa provide treatment for
those symptom3. Some of those individuals ajjedly informed Williams that the
prison had an informal practice of naadting genital herpes symptoms because the
virus itself is incurablé. Eventually, on October 17, 2016, Williams was prescribed
Alcyclovir to treat his symptoms. However, that medi¢ian caused several side
effects of which Williams complained; wertheless, P.A.CHarris refused to
prescribe a different medication becau#dcyclovir [was] the only available
medication.®

In August 2018, Defendants CorreCtare Solutions (“CCS”), Frommer,
Keith, Auman, Pfeil, Tipton, Torey, and Harris (collectively “Moving
Defendants”) filed a motion to dismiss or the alternative, for summary judgmént,
to which Williams obtained four extsions of time to file a respon$eUltimately,
no response was received, aalgistrate Judge William I. Arbuckle issued a Report
and Recommendation recommending that thisrCgrant the motion to dismiss on
the grounds that Williams (1) failed togzecute the matter ai?l) failed to state a

claim against Moving Defendants. Williams filed objections to the

3 Id. at 3-4.
4 d.

> |d. at 4.

6 |d.

’  Docs. 18, 19.
8  Docs. 22, 24, 26, 28.
9 Doc. 29.



recommendation, asserting that he timgdyosited his response in the prison mail
system and thus did notilféo prosecute the matté}.
1.  DISCUSSION

Where no objection is made to a repamd recommendation, this Court will
review the recommendation only for clear effoiConversely, “[i]f a party objects
timely to a magistrate judge’s report amtommendation, the district court must
‘make a de novo determination of those paoisiof the report or specified proposed
findings or recommendationswhich objection is made? Regardless of whether
timely objections are made, district coumsy accept, reject, or modify—in whole
or in part—the magistrateqgige’s findings or recommendatiotis.

Because Williams objected to thecommendation that his complaint be
dismissed for failure to prosecute, tipattion of the recommendation is subject to

de novo review? Williams did not, however, objett the recommendation that his

10" Doc. 30.

11 Fed. R. Civ. P. 72(b), advisory committee nosegHenderson v. Carlsqi812 F.2d 874, 878
(3d Cir. 1987) (explaining that court shduin some manner review recommendations
regardless of whether objections were filed).

12 Equal Emp’t Opportunity Comm’n v. City of Long Bran&66 F.3d 93, 99 (3d Cir. 2017)
(quoting 28 U.S.C. § 636(b)(1)).

1328 U.S.C. § 636(b)(1); Local Rule 72.31.
14 City of Long Branch866 F.3d at 99.



claims are without merit, and that resmendation is therefore reviewed only for
clear error?

In his objections, Williams asserts tih& deposited his response to the motion
to dismiss in the prison mail system on December 17, #0di8e day prior to the
deadline set by Magistrate Judge ArbucKkléAttached to Williams’ objections is a
cash slip, dated December 17, 2018, paying for postagmilca document to the
district court under the accounitinmate Frederick Ralf. Williams also attached a
declaration from Ray stating that he dgjped Williams’ document into the prison
mail system on December 17, 20#8In light of these documents, and in deference
to Williams’ status as a pro se litigantet@ourt concludes thaismissal based on
failure to prosecute is not warranted.

Turning to the merits of the motion to dismt8she Court finds no error—

clear or otherwise—in Magistrate Judgebuckle’s determination that Williams

15 SeeSnyder v. Bendeb48 F. App’x 767, 771 (3d Cir. 2013)dting that district courts need
not conduct de novo review of portions of regnendation to which no party files specific
objections).

16 Pursuant to the mailbox rule, prisoner docuts@me deemed filed when deposited in prison
mail system.Houston v. Lack487 U.S. 266, 270-71 (1988).

17 Doc. 30-1 at 1.
18 1d. at 4.
19 1d. at 5.

20 This Court, like Magistrate Judge Arbuckiesats the motion as a motion to dismiss, not a
motion for summary judgment:To survive a motion to dismiss, a complaint must contain
sufficient factual matter, acceptedtasge, to state a claim to reliefahis plausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009n{ernal quotation marksmitted). ‘A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendsfiaible for the misconduct allegedld.
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fails to state a claim forither medical negligence onaolation of his rights under
the Pennsylvania constitutiorMoreover, because thoseaichs fail as a matter of
law, dismissal with prejudice is appropriat&/hether Williams adequately states a
claim for a violation of his Eighth Amendmt rights presents a closer question.

“The Eighth Amendment, through itgrohibition on cruel and unusual
punishment, prohibits the imposition afifnecessary and wanton infliction of pain
contrary to contemporary standards of decen€y.™Accordingly . . . prison
officials violate the Eighth Amendment whémey act deliberately indifferent to a
prisoner’s serious medical needs byténtionally denying odelaying access to
medical care or interfering with the treatment once prescriBéd:h order to
sustain this constitutional claim under 42 U.8A983, a plaintiff must make (1) a
subjective showing that the defendants waegberately indifferent to his or her
medical needs and (2) an objective simgithat those needs were seriotfs.”

Under that standard, Willnas’ allegations are suffient to state an Eighth
Amendment claim with regar Moving Defendants’ itial refusal to provide any
treatment for Williams’ herpes symptonisirst, Moving Defendants do not contend

that untreated genital herpes does qoélify as a serious medical neédand

21 Pearson v. Prison Health Senv850 F.3d 526, 534 (3d Cir. 2017) (quotiktglling v.
McKinney 509 U.S. 25, 32 (1993)).

22 |d. (quotingEstelle v. Gamble429 U.S. 97, 104-05 (1976)).
23 1d. (footnote, brackets, and internal quotation marks omitted).
24 SeeDoc. 19 at 9-13.



Williams alleges that his untreated herpasised sores, scabbing, and “perpetual
pain” that at least one medical professl deemed significant enough to require
treatment® These allegations arsufficient to establish that Williams’ medical
needs were seriods.

Second, Williams sufficiently algeed that Moving Defendants were
deliberately indifferent to that seriousedical need. To demonstrate deliberate
indifference in the denial atelay of medical treatment pdaintiff must allege facts
“sufficient to permit a reasonabley to find that the delay atenialwas motivated
by nonmedicalfactors.?’ Williams alleges that he was examined by numerous
medical professionals over the coursé fifteen months, and each medical
professional recognized the presencegehital herpes but refused to provide
treatment for its symptont8. Williams further alleges #t four of those medical
professionals—Holmes, Keith, Frommand Auman—denied treatment because

they believed that the correctional indtiibun in which Williams was housed had an

25 Doc. 1-2 at 1see id.at 3-4, 8.

26 SeeAtkinson v. Taylar316 F.3d 257, 266 (3d Cir. 2003) (noting thitunnecessarand
wantoninfliction of pain]] resultsas a consequencef denial or delayin the provision of
adequatenedicalcare the medical need is of the serioeture contemplated by the Eighth
Amendment” (ellipsis and internal quotation marks omidtedyrick v. Anglin 496 F. App’x
670, 674 (7th Qi. 2012) (allegations that “untreatedrpes and hernia were painful and had
been recognized by medical staff as reqgi treatment” sufficient to support Eighth
Amendment claim).

27 pearson 850 F.3d at 537.
28 Doc. 1-2 at 3-4.



“informal policy” of not treaihg genital herpes symptoris. The allegation that
Williams was refused treatment due $pleo a non-medically based policy is
sufficient to survive a motion to dismi€s.Consequently, although close, Williams
has adequately stated an Eighth Awh@ent claim against Tipton, Frommer,
Tormey, Keith, Auman, and Pfddr the denial of medicalare prior to October 17,
2016.

Williams’ allegations are not, howevesufficient to state a claim against
CCS3! Williams' claim against CCS is groundsdlely on its role as the individual
defendants’ employé¥. However, “under § 1983, [stagetors] are responsible only
for theirownillegal acts . . . [t]hey are not vigausly liable under § 1983 for their
employees’ actions®® Thus, “[p]laintiffs who seek to impose liability on . . .
government[ institutions or entities] undeL983 must prove that action pursuant to

official . . . policycaused their injury®* Official policies include decisions or acts

29 |d. at 3.

30 Cf. Natale v. Camden Cty. Corr. Faciljt$18 F.3d 575, 583 (3d Cir. 2003) (evidence that
plaintiff was denied medal treatment becausthtre was no practice in place to accommodate
inmates with more immediate medication neesisficient to avoid senmary judgment).

31 Moving Defendants do not assert that CG®oagh a private entity, is not a state actor, and
the Court assumes for the purposes of this memdara that CCS may be lddiable as a state
actor under 8 1983.SeeKach v. Hose 589 F.3d 626, 646 (3d Cir. 2009) (setting forth
circumstances under which private entity is deestatk actor for 8 1983 liability purposes).

32 SeeDoc. 1-2 at 3-4, 8-9.
33 Connick v. Thompsob63 U.S. 51, 60 (2011) (internal titans and quotation marks omitted).
3 d.



of policymakers or “practices so persistant widespread as to practically have the
force of law.”®

Williams does not allege thae was denied treatmefor his genital herpes
based on the acts or decisions of &S policymaker. Hthermore, although
Williams makes reference to the statemaitsome medical professionals that it
was the informal practice of theigon to not treat herpes symptofhd)illiams
makes no allegation that such a policyit iIhdeed existed, was “so persistent and
widespread as to practically have the force of 1&w.To the contrary, Williams
acknowledges that one medical professi@tatied that “it haalways been [CCS’]
policy to provide treatment fothe symptoms of herpe®” This assertion
undermines any suggestion that there waeraistent and widespread practice of
not treating herpes symptoms, and undexrany Eighth Amendment claim against
CCS. However, because it is not clear #trmaendment of this claim would be futile,
dismissal is without prejudic®.

Finally, Williams fails to state akighth Amendment claim against Moving
Defendants for the treatment that Willianegeived on and aftéctober 17, 2016.

Williams acknowledges that, ddctober 17, 2016, heas prescribed Alcyclovir to

3 1d. at 61.

% Doc. 1-2 at 3.

37 Connick 563 U.S. at 61.

% Doc. 1-2 at 4.

39 Grayson v. Mayview State Hosp93 F.3d 103, 108 (3d Cir. 2002).
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treat his genital herpes symptofisWilliams alleges hexperienced certain side
effects from the medication, but Harnsfused to switch \illiams’ medications
because Alcyclovir was “thenly available medicatiort* Because Williams
received treatment, this Court must “pneguthat the treatment [Williams received]
is proper absent evidence that it ai@ls professional standards of cdre.”

Although Williams alleges that there arther available treatments for herpes
symptoms, he does not allege that thosatinents were available at the prison, nor
does he allege that Harmefused to provide other mieations for a non-medical
reason or that she failed to exercise p@fessional medicagldgment in refusing
to provide such medicaticB. In the absence of allegations or evidence
demonstrating that Harris failed to exeeciher sound medicgdgment, Williams
asserts, at most, a “meresadgreement as to the propeedical treatment,” which is
insufficient to state a clai under the Eighth Amendmetit. In short, Williams’

allegations fail to overcome the presuroptiof reasonableness that is afforded to

40 Doc. 1-2 at 4. To the extent that Williaragempts to bring a claim against Frommer for
purportedly refusing to treat Williams’ herpes symptoms on November 21, 2016, any such
claim fails because Williams was already recegjvreatment for those symptoms. (Doc. 1-2
at 4).

41 Doc. 1-2 at 4.

42 pearson 850 F.3d at 535.
43 SeeDoc. 1-2 at 4.

44 Pearson 850 F.3d at 535.



Harris’ actions. Again, however, because it is not clear that amendment would be
futile, this claim is dismissed without prejudice.

As a final matter, the Court notes that Moving Defendants also seek dismissal
of some Defendants basexh Williams’' failure to exhaust his administrative
remedies and based on the applicable statute of limitffiod® support these
arguments, Moving Defendants rely oreithrecords of Williams' grievances.
Although the Court may congd “indisputably authentidocuments related to [an]
inmate’s grievances” whedeciding a motion to dismig$,the Court does not
possess Williams’ response to Moving Defendamiotion to dismiss. Without that
document, it is not possible to concludeat the grievance records Moving
Defendants attached to their motion to dismiss are corfipletel indisputably
authentic®® Consequently, the Court declinesctinsider those issues at this time.

However, Moving Defendantsay file a later motionsserting either defense.

4 Doc. 19 at 13-26.
46 Doc. 19-1.
47 Rinaldi v. United State®904 F.3d 257, 261 n.1 (3d Cir. 2018).

48 The grievances that Williams filed—or fail¢o file—are necessary to determine not only
whether Williams exhausted his administratieenedies, but also whether his claims are
barred by the applicableagtite of limitations.SeePearson v. Sec’y Dep't of Coy775 F.3d
598, 603 (3d Cir. 2015) (holding that administrative exhaustion requirement “is a statutory
prohibition that tolls Pennsylvania’s statuté limitations while a prisoner exhausts
administrative remedies.”).

49 Paladino v. Newsom@&85 F.3d 203, 210 (3d Cir. 2018).
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1. CONCLUSION

For the foregoing reasons, Magat Judge Arbuckle’s Report and
Recommendation is adopted in part andtegjan part. Williams’ claims alleging
medical negligence and violations of the Pennsylvania constitution are dismissed
with prejudice, while his Eighth Amendntesiaim against CCS and against Moving
Defendants for any treatment occurringamafter October 17, 2016, is dismissed
without prejudice.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge
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