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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

VSEVOLOD GARANIN, et al. ; Civil No. 3:19-CVv-1275
Plaintiffs,
(Magistrate Judge Carlson)
V.

CITY OF SCRANTON, et al.

Defendants.

MEMORANDUM OPINION

l. Statement of Facts and of the Case

This is the second civil action befous filed by Vsevolod Garanin and his
associated entities against the City ofeton and others. Thiefendants have now
moved to dismiss this lawsuit, or in th#ernative, to combine it with Garanin’s
initial lawsuit, Civ. No. 3:14-cv-2129 (“Ganan 1”), also pending before this court,
for ease of litigation. After review of thes®tions, we will grant them both in part.
The defendants’ motion to dismiss this cabkall be granted as to Counts IV and
VII, denied as to Counts Il, Ill, and VInd granted in part and denied in part for
Counts |1, V, and VIII. Likewse, the defendants’ altethae motion to consolidate
Garanin’s two cases dhbe granted in part at thigiie solely for purposes of global

settlement discussions concerning both ofa@m’s lawsuits pending before this
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court, and we will defer a dision regarding further consolidation of the cases for
trial pending the outcome ahy mediation efforts.

In the eight-count complaint presenbgfore us, Garanin sets forth several
claims under 42 U.S.C. § 1983 for violatioos procedural and substantive due
process rights, equal protection, thesFiAmendment, and protections against
unreasonable searches and seizures. In additie complaint sets forth claims for
Monell liability, malicious prosecution, artdrtious interference with existing and
prospective business and contractualtieiships. These allegations are based on
the following facts which are derived from the plaintiffs’ complaint:

Plaintiff Garanin is a Scranton-arbasinessman, owning a controlling share
in Garanin Properties LLC, the parentgmany holding Auric Investment Holdings
LLC (“Auric”), Ferndrive LLC (“Ferndrive”), and RockProperty Holdings LLC
(“Rock Property”), the co-plaintiffs in this case. (Doc. 1, Y 1-5). These wholly-
owned subsidiaries own the properties whickegise to Garanin’s disputes in this
second complaint, including 300-302illldm Street, 126-128 School Street, 614
Willow Street, and 1208-1210 Philo Street.. (Kl 3-5). The defendants in this case
are William Courtright, the former mayor tie City of Scranton; Patrick Hinton,
the former Director of the City of Sareon’s Department of Licensing, Inspections,
and Permits; Lori Uher, the Officer of RahRegistration for the City’s Department

of Licensing, Inspections, and Permi®&milyn Carmona, a Code Enforcement



Officer for the City’s Deparhent of Licensing, Insp#ons, and Permits; and the
City of Scranton. All defendants worked for the City during all pertinent portions of
the plaintiffs’ complaint.

According to the complaint, the f@@dants in this case condemned the
William Street property, held by Auric, fdear of a roof collape despite the fact
that Auric had contracted to repair and replace the roof on the building pursuant to
a City-issued construction prit for same and had removed tenants from the top
floor of the two-story building._(1d., 11 2@2, 24). Garanin, on behalf of Auric,
appealed this condemnation to the @fyScranton Housing Appeals Board. (Id., |
29). After its condemnation, and duringetpendency of Auric’s appeal, the City
also allegedly instructed PPL to remdbhe four electric meters from the building
since it was not being occupiédld., 1 30). The Board held a hearing on the
condemnation on November 29, 2018. (Id., 1 31). Thereafter, on December 4, 2018,
the Board issued a decision upholding thig’€ condemnation of the property. (Id.,
1 32). Garanin promptly appealed tlistermination to the Lackawanna County
Court of Common Pleas; this appeal resg@ending as of the date of the filing of
this complaint. (Id., 11 33-34). In the intarithe City fined Auric multiple times for

prohibited occupancy and quality of lifgations since there was still at least one

1 Contrary to this assumption, Garaniminots that there was at least one tenant
residing on the first floor of the builty until February 23, 2019. (Id., T 21).
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tenant residing in the buildg, despite the ongoing appe@rocess, and the City’s
alleged refusal to remoule tenant from the building(ld., 11 40-44). Garanin’s
attempts to remedy the situation, thrbufuric, were allegdly frustrated by the
City’s continual roadblocks, thus dgiag and prolonging the reopening of the
building. (Id., 11 45-57). Similarly, Fedrive’s School Street property remained
condemned by the City for an extended pe:iof time, despite Ganin’s efforts and
compliance with all requirements and tlefendants’ requestdd., 11 58-62).

With respect to Ferndrive’'s Willow &tet property, the City of Scranton’s
Department of Licensing, Inspections, a@Permits allegedly eived complaints
regarding the heating in the first-floonits. (Id., § 63). Without conducting an
inspection to confirm the tenant complairor providing notice or a hearing to
Ferndrive or Garanin, the defendantseseld the property due to “unhealthy and
hazardous conditions.” (Id., 1Y 64-65, .7After a delayed waiting period for a
hearing before the City of Scranton HowgsiAppeals Board to contest the closure,
the Board decided to uphold the City’s daetaation as to the property. (Id., 1 72-

76). On June 12, 2019, Ferndrive, via Garafiiad an appeal of this decision with

2 Garanin alleges that he was unable taee the tenants from occupancy since the
building had been condemned. Thus, “[g]ldw enforcement and / or the CITY
itself can remove the tenants of a condedchproperty if the condemnation order
stands.” (Doc. 1 T 35).



the Lackawanna County Court of Commord3, which remained pending as of the
time the plaintiffs’ complaint was filed. (Id., 1 77-78).

Garanin, through Rock Property, lastlifeges that the Philo Street property
faced similar issues from the defendafpecifically, on February 2, 2019,
Defendant Carmona condemned a unit is firoperty after UGI “red tagged the
furnace” therein without notice or a hewayiprovided to either Garanin or Rock
Property? (Id., 11 79, 88). Defendant Carmona tlis despite the fact that a city-
licensed mechanical and plumpgicontractor was allegedin route to the building
on the same day. (Id., 1 86-87). ThereafBaranin, on behalf of Rock Property,
filed an appeal with the Board. (Id., T 98VYhile this appeal was pending, Garanin
attempted to amicably resolve the peryhk necessary to reopen this unit by
scheduling an inspection with the City. Due to close deadlines with the Board of
Appeals hearing, Garanin requestedrescheduling of this inspection from
Defendant Hinton, who aljgdly refused to allow aescheduling &r Garanin
turned down a settlement offer from tGay. (Id., 11 116-24). Ganin was further
stymied when, after anotherldged hearing before the B, allegedly due to the

defendants’ actions, the Board decidedipbold Defendant Cammma’s decision to

3 Garanin notes that “it is a fairly commpractice for UGI to red tag gas appliances
and provide the owner with notice arah opportunity to cure an alleged

infraction[,]” and that “by red tagging arfuace[,] any ‘immediate health and safety
risk’ is remedied by UGI instantaneously.” (Id., 11 80-81).
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condemn the Philo Street property unit. (Kl 95-97). Rock Property appealed this
decision to the Lackawanna County Goaf Common Pleas on June 13, 2019,
which remained pending at the time the piimfiled their complaint in this case.
(d., 1 98).

While the condemnation of this unit the property was making its way
through the appeals process, Rock Prypeeceived notice that the entire Philo
Street property was out of mpliance with the city’s m#al ordinance and that a
rental registration payment was requir@d., 71 100-01). Despite Rock Property
allegedly submitting this payamt and confirming its receipt, Defendant Uher closed
the entire property on April 10, 2019 withowdtice to Rock Property or Garanin on
the grounds that the property still had been registered. (Id., 1Y 102-04, 108). A
series of appeals followed which were largely reminiscent of the other plaintiffs’
experiences with the Board of Appeathe Board opted to uphold the City’s
decision on May 16, 2019, and an appeas pending with theackawanna County
Court of Common Pleas as of the times ttomplaint was filed._(Id., 17 113-14).

Lastly, Garanin generally alleges thte has been the subject of disparate
treatment from the defendants. (See id., 1.182support for this assertion, Garanin
claims that:

Specifically, on June 18, 2019 a permit was denied for the 1930 Bristol

Ct. property as owned by the Ethel Martinez due to non-payment of
rental registration fees. The propewas not closed (Exhibit 40).



Once again, on June 19, 2019 a pewas denied for the 722 N. Main

Avenue property as owdeddy the Jewish Discovery Center Inc. due to

non-payment of rental registrati fees, amongst other reasons. The

property was not closed (Exhibit 41).

On the contrary the GARAM controlled WILLOW STREET

PORPERTY [sic] and the PHILEGTREET PORPERTY [sic] were

closed.

(Id., 11 133-35) (emphasis in original).

The defendants respond to these fda@uarments with a motion to dismiss,
asserting privileges of qualilimmunity and claiming that the plaintiffs have failed
to allege sufficient facts to includel alamed defendants in each count of the
complaint. The defendantiernatively move to condidate the 2014 Garanin | case
and the present dispute for ease of litigation.

By way of background, Garanin has alngétkd a civil lawsuit with this court
in 2014 containing a similar factual lamdpe to the present mplaint. Civ. No.
3:14-cv-2129. This 2014 matter is still pemglibefore this court, the case having
been stayed pending resolution of criminbbrges against Garanin in state court.
Garanin | is now set to proceed, fat$covery having conatled, and dispositive
motions having been filed. In fact, we haam@ered a case managent order in this
case, scheduling it for trial the Summer of 2020, and éating the parties to notify
us if they wish to pursue mediation bgnuary 31, 2020. Thuthe 2014 matter and

the case at hand present themselves iindtly different procedural postures, the

instant case having reached only the motiatigmiss stage. Given these differences



in procedural posture, despite the simikattial landscape, we find it appropriate to
grant the defendants’ alternative motion donsolidate these cases, in part, for
purposes of settlement discussions only at this time.

[I.  Discussion

A. Motion to Dismiss—Standard of Review

A motion to dismiss tests the legal suffiagrof a complaint. It is proper for
the court to dismiss a complaint in aotance with Rule 12(b)(6) of the Federal
Rules of Civil Procedure only if the compigfails to state a claim upon which relief
can be granted. Fed. R. CR. 12(b)(6). With respect this benchmark standard for
legal sufficiency of a complaint, the UrdgkeStates Court of Appeals for the Third
Circuit has aptly noted the evolving starakagoverning pleading practice in federal

court, stating that:

Standards of pleading have beerthe forefront of jurisprudence in
recent years. Beginning with the Supreme Court’s opinion_in Bell
Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) continuing with our
opinion in_Phillips [v. County of Aegheny, 515 F.3d 224, 230 (3d Cir.
2008)] and culminating recently with the Supreme Court’s decision in
Ashcroft v. Igbal-U.S~, 129 S. Ct. 1937 (2009), pleading standards
have seemingly shifted from simple notice pleading to a more
heightened form of pleading, requig a plaintiff to plead more than
the possibility of relief tsurvive a motion to dismiss.

Fowler v. UPMC Shadyside, 5F3d 203, 209-10 (3d Cir. 2009).




In considering whether a complainiléato state a claim upon which relief
may be granted, the court masicept as trudlallegations in the complaint and all
reasonable inferences that daa drawn therefrom are tee construed in the light

most favorable to the plaintiff. Jordan Fox Rothschild, O’Brien & Frankel, Inc.,

20 F.3d 1250, 1261 (3d Cir. 1994). Howe\egecourt “need not credit a complaint’s
bald assertions or legal conclusions wihegiding a motion to dismiss.” Morse V.

Lower Merion Sch. Dist., 132 F.3d 902, 9(l Cir. 1997). Additionally, a court

need not “assume that a . . . plaintiff gamove facts that the . . . plaintiff has not

alleged.” Associated Gen. Contractasé Cal. v. California State Council of

Carpenters, 459 U.S. 519, 526 (1983). AsShpreme Court held in Bell Atlantic

Corp. v. Twombly, 550 U.S. 544 (2007), irder to state a valid cause of action, a

plaintiff must provide some factual grounfits relief which “requires more than
labels and conclusions, ardformulaic recitation of # elements of a cause of
actions will not do.” 1d. at 555. “Factudlegations must be enough to raise a right
to relief above the speculative level.” Id.

In keeping with the principles of Twombly, the Supreme Court has
underscored that a trial court must assethether a complaint states facts upon

which relief can be granted wheuing on a motion to disraes. In_Ashcroft v. Igbal,

556 U.S. 662 (2009), the Supreme Court Hbkt, when considering a motion to

dismiss, a court should “begin by ideniifyg pleadings that, because they are no



more than conclusions, are not entitledthe assumption of truth.” Id. at 679.
According to the Supreme Court, “[tlhreadbegeitals of the elements of a cause of
action, supported by mere cdmsory statements, do not suffice.” Id. at 678. Rather,
in conducting a review of the adequaafya complaint, ta Supreme Court has
advised trial courts that they must:

[B]egin by identifying pleadings that because they are no more than
conclusions are not entitled to tssumption of truth. While legal
conclusions can provide the framewaka complaint, they must be
supported by factual allegations. Whthere are welpeaded factual
allegations, a court should assumeittveracity and then determine
whether they plausibly give rise to an entitliement to relief.

Id. at 679.

Thus, following_ Twombly and Igbal, a well-pleaded complaint must contain

more than mere legal labe&nd conclusions; it musecite factual allegations
sufficient to raise the plaintiff's clainderight to relief beyondhe level of mere
speculation. As the United States Courfppeals for the Third Circuit has stated:

[Alfter Igbal, when presented with motion to dismiss for failure to
state a claim, district courts should conduct a two-part analysis. First,
the factual and legal elements afclaim should be separated. The
District Court must accept all oféhcomplaint’s well-pleaded facts as
true, but may disregard any legal conclusions. Second, a District Court
must then determine whether thects alleged in the complaint are
sufficient to show that the plaintiff has a “plausible claim for relief.” In
other words, a complaint must do racthan allege the plaintiff's
entitlement to relief. A complaint bao “show” such an entitlement
with its facts.
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Fowler, 578 F.3d at 210-11.

As the court of appeals has observ8ithe Supreme Court in Twombly set
forth the ‘plausibility’ standard for oveoming a motion to dismiss and refined this
approach in Igbal. The plausibility stamdaequires the complaint to allege ‘enough
facts to state a claim to relief thatpkusible on its face.” Twombly, 550 U.S. at
570,127 S. Ct. 1955. A complaint satisfies pitausibility standard when the factual
pleadings ‘allow[ ] the court to draw tmeasonable inference that the defendant is
liable for the misconduct alfed.’ Igbal, 129 S. Ct. at 1949 (citing Twombly, 550
U.S. at 556, 127 S. Ct. 1955). This standaguires showing ‘more than a sheer
possibility that a defendant has acted urldiy.’ Id. A complaint which pleads facts
‘merely consistent with’ a defendant’s lilty, [ ] ‘stops short of the line between

possibility and plausibility ofentitliement of relief.” ’ ” Burtch v. Milberg Factors,

Inc., 662 F.3d 212, 220-21 (3d Cir. 2011)tceenied, 132 S. Ct. 1861, 182 L. Ed.
2d 644 (U.S. 2012).

In practice, consideration of the légaufficiency of a complaint entails a
three-step analysis: “First, the court muak[e] note of the elements a plaintiff must
plead to state a claim.’” Ighd29 S. Ct. at 1947. Secortie court should identify
allegations that, ‘because they are no nibea conclusions, are not entitled to the

assumption of truth.” Id. at 1950. Finalliwhere there aravell-pleaded factual

11



allegations, a court should assume thenaggy and then determine whether they

plausibly give rise to an entitlement fialief.’ Id.” Santiagov. Warminster Twp.,

629 F.3d 121, 130 (3d Cir. 2010).
In considering a motion to dismiss, it@urt generally relies on the complaint,

attached exhibits, and matters of pulpécord. Sands v. McCormick, 502 F.3d 263,

268 (3d Cir. 2007). The court may also consider “undisputedly authentic
document[s] that a defendant attachedimasxhibit to a motion to dismiss if the

plaintiff's claims are based on the pthed] documents.” Pension Benefit Guar.

Corp. v. White Consol. Indus., 99826. 1192, 1196 (3d Cirl993). Moreover,

“documents whose contents are allegethancomplaint and whose authenticity no
party questions, but which are not phyHicattached to the pleading, may be

considered.” Pryor v. Nat'l Collegiat#thletic Ass’n, 288 F.3d 548, 560 (3d Cir.

2002); see also, U.S. Express Lines, ktddiggins, 281 F.3d382, 388 (3d Cir. 2002)

(holding that “[a]lthough a district court may not consider matters extraneous to the
pleadings, a document integral to or explicitly relied upon in the complaint may be
considered without converting the tiom to dismiss in one for summary
judgment”). However, the court may nogly on other parts of the record in
determining a motion to dismiss, or whetermining whethea proposed amended
complaint is futile because it fails tagt a claim upon which relief may be granted.

Jordan v. Fox, Rothschild, O’Bried Frankel, 20 F.3d 125Q,261 (3d Cir. 1994).
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B. Qualified Immunity

Throughout their motion to dismiss, tlefendants raise seatchallenges to
the plaintiffs’ complaint, including thellagation that they should be discharged
from this case on qualified immunity gmods. Recognizing that the Supreme Court
has voiced a preference for resolving questiof immunity at the earliest stage of

trial, Hunter v. Bryant, 502 U.S. 22227, 112 S. Ct. 534, 116 L.Ed.2d 589 (1991),

but finding that the questions before us involve immutably fact-bound
determinations, among other reasons asudsad below, we will deny these portions
of the defendants’ motion to dismiss mout prejudice for the defendants to raise
again upon a more fulsome record.

Initially, it is well-settled that:

“[T]he qualified-immunity defens shields government agents from
liability for civil damages insofams their conduct does not violate
clearly established statutory aronstitutional rights of which a
reasonable person would have knowBehrens v. Pelletier, 516 U.S.
299, 305, 116 S. Ct. 834, 133 L.Ed 773 (1996) (internal quotation
marks, brackets, and citations itedd). An essential attribute of
gualified immunity is the “entitlememiot to stand trial or face the other
burdens of litigation, conditioned dhe resolution of the essentially
legal question whether the conductwalfiich the plaintiff complains
violated clearly established lawMitchell [v. Forsyth], 472 U.S. [511,
526, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985)]. The immunity is
intended to protect officials from the potential consequences of suit,
including distraction from officiaduties, inhibition of discretionary
action, and deterrence of able peofsbm public service. Id. “[E]Jven
such pretrial matters as discoveaye to be avoided if possible, as
‘[ilnquiries of this kind can be peculiarly disruptive of effective
government.’” ”_Id. (quoting Harlow. Fitzgerald, 457 U.S. 800, 817,
102 S. Ct. 2727, 73 L.Ed.2d 396 (1982)).
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Thomas v. Independence Twg63 F.3d 285, 291 (3d Cir. 2006).

Because qualified immunity bestowsmunity from suit, the Supreme Court
“repeatedly ha[s] stressed the importanceaesiolving immunity questions at the

earliest possible stage in lisgon.” Hunter v. Bryant02 U.S. 224, 227, 112 S. Ct.

534, 116 L.Ed.2d 589 (1991). Yet, while quess of qualified immunity should be
resolved at the earliest possible stage efliiigation, it is also evident that some
gualified immunity questions are fact-sgecand require consafation of matters
beyond the pleadings. Indeed, in many instan@egcial to the resolution of [the]
assertion of qualified immunitg a careful examination of the record . . . to establish
... a detailed factual desation of the actions of each individual defendant (viewed

in a light most favorable to the plaifii}i” Grant v. City of Pittsburgh, 98 F.3d 116,

122 (3d Cir. 1996). Given the highly fagiexific nature of certain qualified
immunity inquiries, some qualified immity claims may not be readily amenable
to resolution at the outset otase on a motion to dismiss.

In such instances:

When presented with a complainatidoes not lend itself to an early
resolution of the qualified immunitysse, a district court has several
options. First, a district court mayder the plaintiff to reply to the
defendant’s answer pleading qualified immunity. Crawford-El [v.
Britton], 523 U.S. 574, 598, 118 S. Ct. 1584, 140 L. Ed. 2d 759 (1998)].
Second, a district court may grand@fense motion for a more definite
statement under Rule 12(e) with respect to the conduct of which the
plaintiff complains._Id. The district court should avail itself of these
options before addressing the immnity question, which sometimes

14



requires complicated analysis of legsues. Id. If the plaintiff's action
survives these hurdles, the plaindifdinarily will be entitled to some
discovery, but the district coumnay limit the timing, sequence,
frequency, and extent of that discovery under Rule 26. Id. at 598-99.
Beyond these procedural tools, summary judgment remains a useful
tool for precluding insubstantial clainfiiom proceeding to trial. Id. at
600.

Thomas v. Independence Twp., 463 F.3d at 301.

In our view, two of these options, which lie in our discretion, have only limited
utility as a means for clarifying this ewlaint, which ischallenged on qualified
immunity grounds. Oftentimes directing litigant to endeavor to respond to a
qualified immunity claim by either requng the plaintiff to: (1) reply to the
defendant’s answer pleading qualified iommity; or (2) granting a defense motion
for a more definite statememnder Rule 12(e) with respdotwhether the defendants
are entitled to qualified immunity have limit@sefulness in addressing this defense.
Therefore, in many instancethe most fair and efficient means of addressing
gualified immunity issues which are nosseptible to quick resolution on a motion
to dismiss may be the third option ensiedt by the courts: a prompt, and properly
documented, summary judgment motion.

In our view, these principles guide theurse which we choose to follow in
this case. In this instance, both the plaintiffs’ complaint, and the defendants’ motion
to dismiss on qualified immunity groundsdeavor to charactee the actions and

motives of certain named defendants intretato the plaintiffs’ properties. On this
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score, the parties’ positiomsflect a stark and irrecoitetble conflict. Garanin views
these actions as bad faith, discriminatand retaliatory actions. The defendants
insist that their conduct constituted a pmideesponse to publicealth and safety
concerns. On the pleadings alone, théisputes regarding motivation cannot be
addressed. These accounts present dispaeatiptions of the events at issue In
the complaint and rely upon facts and evitkeoutside of the pleadings which we
are not in a position to weigh. Thus, vaee invited to miee a fact-specific
determination of qualified immunity in throcedural setting of a motion to dismiss
where we are enjoined fmolooking beyond the pleadingd/e will therefore deny
the defendants’ motion to dismiss on quatifimmunity grounds as to all counts in
the plaintiffs’ complaint without prejudicesubject to a timely motion for summary
judgment at a later stage in the proceediwgswill also addressther, more pointed
issues of qualified immunity raised by ttefendants as to the individual counts in
the plaintiffs’ complaint as they ari®elow, bearing in mind the fact-bound nature
of a qualified immunity defense.
B. The Defendants’ Motion to Dismiss Count | of the Plaintiffs’

Complaint for a Violation of the Plaintiffs’ Procedural Due Process
Rights is Granted in Part andDenied in Part Without Prejudice.

In Count | of their complaint, the ptaiffs have allegedhat the defendants
violated their rights to procedural due process guaranteed by the Fourteenth

Amendment by condemning properties or umiishin the plaintiffs’ properties
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without affording them either notice orpe-deprivation hearing. The plaintiffs
likewise claim that they we issued citations for phibited occupancy without
notice or a hearing. The defendants ceunprimarily, that they are entitled to
gualified immunity on these procedural duecess claims because pre-deprivation
notice is not required in cases involving exigent circumstances where a post-
deprivation remedy is available to aggrieved property omer. The defendants
further maintain that the record estabés that the prohibiteoccupancy citations
were warranted since themere clearly individuals residing in the condemned
properties. Lastly, the defendants assert that the plaintiffs’ complaint is over-broad
in alleging that all named tendants are liable for conduehich, in the complaint,
only mentions some of the named defemd. Thus, these extraneous defendants
should be removed from liability for this countthis complaint. We address these
claims in the order raised.

It has long been settled law that where a state can feasibly provide a pre-

deprivation hearing beforekimg property, it generally must do so. See, e.q., Fuentes

v. Shevin, 407 U.S. 67, 80-84, 92 S. €983, 32 L. Ed. 2d 556 (1972) (hearing
required before issuance of a writ allowingaessession of property). It is also true
that in some cases involving exigent aimstances requiring officials to act quickly,
a pre-deprivation hearing may be desinunnecessary and in such cases the

existence of a post-deprivation remedy may be adequate to protect a property
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owner’s due process interests. See InogaZimmerman Brush Co., 455 U.S. 422,

436, 102 S. Ct. 1148, 71 L. Ed. 2d 265 (1982)TJhe necessity of quick action by
the State or the impracticality of providiagy predeprivation process’ ” may mean
that a post-deprivation remedy is cbndionally adequate (quoting Parratt v.

Taylor, 451 U.S. 527,539, 101 S. Ct. 1908, 68 L. Ed. 2d 420 (1981); see also Hudson

v. Palmer, 468 U.S. 517, 104 S. Ct. 3194 8Ed. 2d 393 (1984) (holding that a
deprivation of a constitutionally protected property interest caused by a state
employee’s random, unauthorizednduct does not give rise a 8 1983 procedural

due process claim, unless the state falgprovide an adequate post-deprivation
remedy).

There is no question, thereforeathbsummary adminisitive enforcement
action may be taken in emergency sitoiasi. Where competentiidence allows an
official to reasonably believe that an emency exists, disdienary invocation of
emergency procedures will only amount tooastitutional violation if the action is

arbitrary or an abuse of discretion. ElsmBark Club, L.P. v. Town of Elsmere, 542

F.3d 412, 418 (3d Cir. 2008). “Where governmafitials are faced with a decision
in which a failure to act qokly could have serious hiaconsequences, perfection
or near perfection is not the standard.” Id. at 420.

In this case, however, there is a fundatakfactual dispute as to whether the

defendants reasonably couldvbabelieved that an actuainergency existed, since

18



the plaintiffs maintain that there is no evidence upon which the defendants could
have concluded that there svany danger to the life oehlth of any occupants of
their properties. Specifically, with respeotthe plaintiffs’ William Street, Willow
Street, and Philo Street properties, aliich the defendantdlegedly condemned
due to health and safety concerns, the plaintiffs claim that the alleged “imminent
roof collapse” in the William Street propgrtonsisted of meravet ceiling tiles in
the first floor unit caused by an oversighdrfr the roofers. Likewise, Garanin alleges
that the lack of heat in the Willow Strg@bperty was on its wao being addressed
on the same day it was closed, and the red-tagged furnace in the Philo Street property
posed no immediate danger as soon as lddled it with theed tag. Should the
plaintiffs prove these well-pleaded factisere would no longer be an emergent or
exigent circumstance to justify the condetion of these properties without some
form of pre-deprivation process. Therefdtegse factual disputes, in addition to our
already-established analysis on the issugualified immunity at this stage in the
proceeding, preclude a finding that théeshelants are entitled tpualified immunity
on the plaintiffs’ procedural due process claims.

We thus move to the plaintiffs’ clai that they were issued citations for
prohibited occupancy without notice or a hearing. As we view it, this issue is
intertwined with the question of whwdr the defendants were justified in

condemning the properties in the first plagée have concluded that, if the plaintiffs
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are able to prove that these condemnatiacised some form of exigency, they were
entitled to notice or a hearing before thgwoperties were cled. We have also
found that there are factual disputes rdgay whether the properties should not have
been condemned at all. It follows frometie factual disputes that the subsequent
prohibited occupancy citatiormeay have also been edjygroblematic since they
too were issued without notice or a hegrand assessed a mtarg penalty on the
plaintiffs. Therefore, given the clossonnection between these fact-bound and
factually contested claims, we find thag¢ tthefendants’ motion to dismiss is likewise
denied as to this claim.

Lastly, we address the defendantgjlanent that certain named defendants
should be dismissed under Count | of thaiqtiffs’ complaint since the plaintiffs
failed to allege any facts which mention or involve these defendants. Specifically,
the defendants claim that the plaintifesl to allege fac involving Defendants
Courtright and Uher as to the Williamr&t property, Defendants Courtright and
Carmona as to the Willow Street Propegyd Defendant Courtright as to the Philo
Street property. The plaints appear to rejoin that Defendant Courtright, as the
mayor and ultimate decision maker for thigy@f Scranton, failed to prevent or
remedy these due process violations ems#ed by city officials working under his
authority despite having notice from Garavia May 23, 2019 letter, (see Doc. 1-

5, 35), that these violations were occurramgl ongoing. The plaintiffs do not appear
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to have a similar counter as to DefentdaUher and Carmona for the William and
Willow Street properties.

While we discern no direct referent® Defendant Uher in the plaintiffs’
complaint regarding the William Streetoperty, to Defendan€armona regarding
the Willow Street property, or to Defdant Courtright as to any of the
aforementioned properties, we note thdite plaintiffs’ complaint is all-
encompassing, stating generally thatdeéendants prevented the reopening of their
properties and engaged in antaual pattern of harassmeand delay with respect
to same. To the extent that these alleyetiare meant to include Defendants Uher,
Carmona, or Courtright, the plaintifishould specifically state these facts and
allegations, noting how theskefendants were involved this alleged pattern of
conduct. Thus, we will grant the defendamtsdtion to dismiss as to the plaintiffs’
claims in Count | as to Dendant Uher with respect the William Street Property,
Defendant Carmona with respect to Méllow Street property, and Defendant
Courtright with respect to the WillianWillow, and Philo Street properties. This
dismissal is without prejudice, however, aflow the plaintiffs to amend their
complaint accordingly, should these defamdabe included in these claims within

Count | of the complairtt.

4 While this aspect of Ganin’s procedural due press claim is flawed, we
recognize thapro se plaintiffs should be afforde@n opportunity to amend a
complaint before the complaint is dissed with prejudice, see Fletcher-Hardee
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C. The Defendants’ Motion to Desmiss Count Il of the Plaintiffs’
Complaint for Fourteenth Amendment Substantive Due Process
Violations is Denied.

The Fourteenth Amendment provides piart, that “no State [shall] deprive
any person of life, liberty, or property Wwaut due process of law . .” U.S. Const.
Amend. X1V, 8§ 1. The legal standards govag substantive due process claims are
both familiar and exacting. In this conteXT'he Supreme Court has emphasized that
the ‘touchstone of due process’ is @aion against arbitrary government action.
Government action is ‘arbitrary in the ctihgional sense’ when it is ‘so egregious,
S0 outrageous, that it may figibe said to shock theontemporary conscience.’ ”

L.R. v. Sch. Dist. of Philadelphia®36 F.3d 235, 246 (3d Cir. 2016) (footnotes

omitted). Thus:

To establish a substantive due pisxelaim, a plaintiff must prove the
particular interest at issue is protected by the substantive due process
clause and the government's deptiva of that protected interest
shocks the conscience . . . . Deptiva violates due process only when

it shocks the conscience, whichcempasses only the most egregious
official conduct . . . while the meang of the [shocks the conscience]
standard varies depending upon fattcontext, metg alleging an
improper motive is insufficient, evamhere the motive is unrelated to

Corp. v. Pote Concrete Contractof82 F.3d 247, 253 (3d Cir. 2007), unless it is
clear that granting furtheeave to amend would be futiley, result in undue delay.
Alston v. Parker, 363 F.3d 229, 235 (3d Qi004). In this case, the plaintiffs have
not directly alleged facts that would piicate the above-mentioned defendants in a
procedural due process claim. Nonetheless$,of an abundance of caution, and in
order to preserve the plaintiffs’ rightsjgtclaim is dismissé without prejudice to
the plaintiffs attempting to amend thigsial complaint to ate a claim upon which
relief may be granted by including propalfegations against appropriate party-
defendants that meet theyterements of federal law.
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the merits of the underlying decision. Chainey v. Street, 523 F.3d 200,
219-20 (3d Cir. 2008) (internaitations and quotations omitted).

L.H. v. Pittston Area Sch. Dist., 130 &upp. 3d 918, 928-29 (M.D. Pa. 2015), aff'd,

666 F. App’x 213 (3d Cir. 2016 hus, determining whathocks the conscience is

not a “precise” or technical exerciseckenlaub v. Twp. of Indiana, 385 F.3d 274,

285 (3d Cir. 2004). The Supreme Court hated, however, that “conduct intended
to injure in some way unjustifiable by any gowment interest is the sort of official
action most likely to rise to the conscienshocking level.” Lewis, 523 U.S. at 849.
In this case, the plaintiffs have akd that the defendants have arbitrarily
condemned and subsequently delayed the release of the plaintiffs’ properties from
condemnation, refused to issue the permisessary to operate these properties as
rental properties, and delayed accesth&appeals process after these properties
were condemned. (See Doc. 1). The plaintiffther allege that these delays are due
to a personal vendetta thiéte defendants have againlse plaintiffs, since they
allegedly told the plaintiffs that their prapies were “disgusting” and should be shut
down. (See_id.) The defendants rejoin thia¢ plaintiffs have failed to plead
sufficient facts to give rise to these seriallsgations and that the complaint merely
sets forth conclusory allegations mirrayi the requirements for a substantive due
process violation, rather than explicithttseg forth facts related to this claim. The

defendants also allege that there arsufficient facts to implicate Defendant
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Courtright in this claim, and that h&hould accordingly belismissed from this
action.

Although substantive due process riaimust meet exacting standards of
proof, out of an abundance of caution aedding the allegations in the complaint
in the plaintiffs’ favor, we find that #h plaintiffs’ substarite due process claim
should survive the defendants’ motion tgrdiss. Recognizing that the plaintiffs’
complaint does allege a substantive due@ss claim in a conclusory fashion which
does not necessarily include all namededdants, we nonetheless note that the
incorporation of the previous paragraphiewas the plaintiffs to cobble together
what could be a valid substantive dueqass claim, if provenThese allegations
articulate a claim based on the alleged seleenforcement of local rules and codes
to suppress the plaintiffs’ business activigince we find that such an allegation
could support a substantive due processrtiaithis case, the plaintiffs’ claim set
forth in Count Il will be permitted to proceed subject to further consideration of this
claim on a fully documenteahotion for summary judgment. The defendants’ motion
to dismiss this count is accordingly denied.

D. The Defendants’ Motion to Dsmiss Count |ll of the Plaintiffs’

Complaint for Fourteenth Amendment Equal Protection
Violations is Denied.

The Equal Protection Clause of the Fourteenth Amendment directs that no state

shall “deny to any person within its juristdon the equal protection of the laws.”
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U.S. Const. amend. XIV, 8§ 1. The plaffgi equal protection argument in this case
advances what is called ddes of one” claim—an assertion that the plaintiffs have
been treated differently than all otherssome invidious fashion. On this score,
“cases have recognized successful eguatection claims brought by a ‘class of
one,” where the plaintiff alleges that shas been intentionally treated differently
from others similarly situated and that thés no rational basis for the difference in

treatment.” Vill. of Willowbrook v. Olel, 528 U.S. 562, 564, 120 S. Ct. 1073, 1074,

145 L.Ed.2d 1060 (2000) (citirgioux City Bridge Co. v. Dakota County, 260 U.S.

441, 43 S. Ct. 190, 67 L.Ed. 340 (1923llegheny Pittsburgh Coal Co. v.

Commission of Webster Cty., 488 U.8$36, 109 S. Ct. 633, 102 L.Ed.2d 688

(1989)).

In order to sustain a “class of on&jual protection claim, “a plaintiff must
allege that (1) the defendant treated hiffedently from others similarly situated,
(2) the defendant did so intentionallyyda(3) there was no rational basis for the

difference in treatmentHill v. Borough of Kutztown, 455 F.3d 225 (3d Cir. 2006).

Thus, a plaintiff must “at a minimum afle that he was intentionally treated
differently from others similarly situated by the defendant and that there was no

rational basis for such treatment.” Phidlip. Cty. of Allegheny, 515 F.3d 224, 243

(3d Cir. 2008). “[W]hen it appears that ardividual is being singled out by the

government, the specter of arbitrary clésation is fairly raised, and the Equal
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Protection Clause requires a rational b&sighe difference in treatment.” Yan v.

Penn State Univ., 2010 U.S. Dist. LEXIS 82812, *15 (M.D. Pa. 2010) (quoting

Engquist v. Oregon Dep’t of Agriculte, 553 U.S. 591, 128 S. Ct. 2146, 2152, 170

L. Ed. 2d 975 (2008) (internal citans and quotations omitted).
As to this first element—the requirement that the plaintiff be treated
differently from others similarlgituated—it has been held that:

While * ‘[p]ersons are similarly situated under the Equal Protection
Clause when they ardile in all relevant gsects,” ” Mun. Revenue
Servs., Inc. v. McBlain, 347 He App’'x 817, 825 (3d Cir. 2009)
(quoting_Startzell v. City of Rla., 533 F.3d 183, 203 (3d Cir. 2008)),
“the law in the Third Circuit does notquire [the plaintiff] to show that
the [comparators] are idendildn all relevant resgrts but only that they
are alike.” Southersby Dev. Conp.Borough of Jefferson Hills, 852 F.
Supp. 2d 616, 628 (W.D. Pa. 2012}ifg Startzell, 533 F.3d at 203);
see also Simmermon v. Gabhadin 932 F. Supp. 2d 626, 632-33
(D.N.J. 2013); _Thomas v. Coopersmith, No. 11-7578, 2012 WL
3599415, at *5 (E.D. Pa. Aug. 22012). “Determining whether an
individual is ‘similarly situated’ to another individual is a case-by-case
fact-intensive inquiry.” Chan \¥Cnty. of Lancaster, No. 10-3424, 2011
WL 4478283, at *15 (E.D. Pa. Se@6, 2011) (citing Monaco v. Am.
Gen. Assurance Co., 35%H.296, 305 (3d Cir. 2004)).

Borrell v. Bloomsburg Univ., 955 Bupp. 2d 390, 405 (M.D. Pa. 2013).

Further, once a plaintiff has shown thatsuffered some @asure of disparate
treatment as compared to others who veamglarly situated, in order to ultimately
prevail on a “class of onegqual protection claim:

[A] plaintiff must show that the differential treatment was “irrational

and wholly arbitrary.” Eichenlauls. Twp. of Indiana, 385 F.3d 274,

286 (3d Cir. 2004) (quoting Olech28 U.S. at 564, 120 S. Ct. 1073)
(internal quotation marks omitted). H€se challenges fail when ‘there
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is any reasonably conceivable statéagts that could provide a rational
basis for the classification.” ” Highay Materials, Inc. v. Whitemarsh
Twp., 386 Fed. App’x 251, 259 (3drCR010) (quoting Heller v. Doe,
509 U.S. 312, 320, 113 S. Ct. 2637, 125 L.Ed.2d 257 (1993)).

Tucker Indus. Liquid Coatings, Inc. Borough of E. Berlin, 85 F. Supp. 3d 803,

811 (M.D. Pa. 2015), aff'd, 656 Rpp’x 1 (3d Cir. 2016).

This rational basis test imposes oalyninimal burden of justification upon
those who are defending some governmetwac‘[R]ational-bass review in equal
protection analysis ‘is not a license fayucts to judge the wisdom, fairness, or

logic’ ” of government activity. Heller vDoe by Doe, 509 U.S. 312, 319, 113 S. Ct.

2637, 125 L.Ed.2d 257 (1993) (quotin@€€ v. Beach Comm’cns, Inc., 508 U.S.

307, 313, 113 S. Ct. 2096, 124 L.Ed.2d 2199Q)). “These challenges fail when
there is any reasonably conceivable statéaotfs that could prove a rational basis

for the classification.” Giuliani v. Sprgfield Twp., 238 F. Supp. 3d 670, 705 (E.D.

Pa. 2017), affd, No. 17-1675, 2018 WL 15&4 (3d Cir. Mar. 6, 2018) (quoting

Hwy. Materials, 386 F. App’x at 259) ifations and quotation marks omitted).

Nonetheless, in order to defeat a Sdaof-one” equal protéion claim where the
plaintiff has sufficiently shown disparate&tment of similarly situated persons, it
IS necessary that the court be able tcalate some rational justification for the
governmental action at issue in the lawsuit.

In this case, the plaintiffs have allegthat at least two other landlords in

Scranton received different treatment frdme defendants when they were denied a
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permit due to deficiencies in rental refyation fees or facedther problems with
their properties. (Doc. 1, 1 133-35). Sfieally, the plaintiffs claim that the
defendants did not close these other lamtioproperties despite their deficiencies
while the plaintiffs’ properties werelosed down or condemned for similar
violations. (Id.) The plaintiffs classify #se actions as arbitrary, capricious, and
without justification. For their part, the @mdants assert that the plaintiffs have
failed to provide “any specific facts asaawiolation of their collective rights under
the Equal Protection Clausehet than bare and conclugdanguage that the laws,
ordinances, policies and pratges were applied more aoeasly to them than to
other individuals and entities.” (Doc. 147). The defendants also claim that the
plaintiffs have not alleged sufficient fadtsimplicate Defendant Courtright in this
claim and that he should accordingly Besmissed from this action. While the
plaintiffs’ allegations may be conclusorthe complaint, at aninimum, raises a
guestion regarding whether tbefendants applied their policies or procedures in a
discriminatory or different fashionto the plaintiffs—including Defendant
Courtright. The plaintiffs have thus allebspecific instances of disparate treatment

as required by this Circuitand that there was no rational basis for these specific

> Prof'| Dog Breeders Advisory Councilnc. v. Wolff, 752 F. Supp. 2d 575, 586
(E.D. Pa. 2010) (citing Conklin v. Warrirggt Twp., 304 Fed. App’x 115 (3d Cir.
2008) (claim dismissed where litigant proano specific instance(s) of defendant
prothonotary handling any other litigant®cuments differently or treating them
differently otherwise); Young v. New $@&kley Twp., 160 F. App’'x 263, 266 (3d
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instances of disparate treatm€elhese allegations are sgfént at the pleading stage
of the litigation to state a claim upon whieHief may be grante Whether Garanin
can prove what he has allegeust await another day.

In contrast, we find that the defendaaitts silent on the issue of whether there
was some rational basis for treating the niléfs differently than other similarly
situated landlords as the plaintiffs halkeged. While proving the lack of a rational
basis for some government action idaunting burden for the plaintiffs, and
suggesting some conceivable rational &si governmental decision-making is an
extremely modest requiremeit the defendants, at present, there is simply a legal
and factual void on this issue—a void whigk should not endear to fill through
our own speculation. Therefore, wadllndeny this motion to dismiss without
prejudice to the submission of a mdudsome summary judgment motion by the
defendants addressing all oéthlements of a “class-of-one” equal protection claim.

We note that denial of this motidoy no means guarantees legal success to
the plaintiffs on this equal protection claiuite the contrary, it is well-settled that

government officials may draw distinatis between persoms land use matters,

Cir. 2005) (claim dismissed where disgiled police officer failed to provide any
specific instance(s) of other police officemployees being treated in a dissimilar
manner);_see also Perano v. TildenpTwNo. 09-00754, 2010 U.S. Dist. LEXIS
36781, at *31-32 (E.D. Pa. Apt2, 2010) (claim dismissadhere plaintiff failed to
adequately demonstrate howloile home developers wesemilarly situated to high
end real estate developers or commérgoisgsinesses in the region, to ultimately
establish differential treatment)).
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provided that these distinctions are notaiional and wholly arbitrary.” Eichenlaub

v. Twp. of Indiana, 385 F.3d 274, 286 (3d Cir. 2004) (quoting Olech, 528 U.S. at

564, 120 S. Ct. 1073) (internal quotationrksaomitted). Accordingly, “[tlhese
[‘class-of-one’ equal protéion] challenges fail wherthere is any reasonably

conceivable state of facts that could provedational basis for the classification.

Highway Materials, Inc. v. Whitemarshwp., 386 Fed. App’'x 251, 259 (3d Cir.

2010) (quoting Heller v. Doe, 509 U.S. 3B20, 113 S. Ct. 2637, 125 L.Ed.2d 257

(1993));_see Tucker Indus.duid Coatings, Inc. v. Botmh of E. Berlin, 85 F. Supp.

3d 803, 811 (M.D. Pa. 2015), aff'd, 656 F. App’x 1 (3d Cir. 2016). The plaintiffs are
therefore cautioned that they face ghburden on this claim going forward.

E. The Defendants’ Motion to Demiss Count IV of the Plaintiffs’
Complaint for First Amendment Retaliation Claims is Granted.

To state a First Amendment claim fotal@tion, a plaintiff must allege that:
(1) he was engaged in constitutionafiyotected conduct; (2he was retaliated
against by someone acting under color ofeskav in a way that was “sufficient to
deter a person of ordinary firmness frexercising his constitutional rights,” and
(3) there is a causal link between thetpcted conduct and thretaliatory action.

Thomas v. Independence Twp., 463 FZBb, 296 (3d Cir. 2006). Thus, “[t]he

threshold requirement is that the ptdinidentify the proected activity that

allegedly spurred the retatiian.” Eichenlaub v. Township of Indiana, 385 F.3d 274,

282 (3d Cir. 2004).
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At the outset, we note that there iseaitain enigmatic quality to the plaintiffs’
First Amendment claims. Specifically glplaintiffs’ complaint alleges that:
The Defendants acted arbitrarily and in bad faith[] in retaliation for
Plaintiffs’ exercise of their Firshmendment Rights to free speech and
to petition the government when the CITY:
improperly denied the permite a GARANIN affiliated entity,
FERNDRIVE LLC, aad thereby prevented repairs on the
SCHOOL STREET PROPERTY;
issued capricious citationsrfanauthorized occupancy on the
WILLIAM STREET PROPERTY wihe there is a pending
appeal;
and failed to reschedule éhPHILO STREET PROPERTY
inspection even though the inspeatifee had been paid and all
other requirements met.

The Defendants’ retaliatory actiongiolate the Plaintiffs’ First
Amendment rights to free speeahd to petition the government.

(Doc. 1, 11 163-64)Based on the other portions of the plaintiffs’ complaint and
subsequent briefing on this motion, we gatinat the plaintiffs’ retaliation claim is
based on “the initial filing of GARANIN knd [its] continueditigation” and the
pending appeals of the William Street prapeondemnation. (Doc. 17, 20). While

we find that the plaintiffs have estalbled the first element of a First Amendment
retaliation claim, in that the plaintiffs have shown that they engaged in protected
activity by filing appeals with the courtaie do not discern either that the claimed
retaliation that the plaintiffs faced wasufBcient to deter a person of ordinary

firmness from exercising his constitutiorrgghts,” or a causal link between the
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protected conduct and thelemjed retaliatory action kan by the defendants. Of
particular concern is that there is nothimgthe plaintiffs’ complaint to link the
alleged retaliation in the form of dispae treatment from the defendants to the
plaintiffs’ engagement in the appeal®pess regarding themroperties aside from
the plaintiffs’ conclusory statements.

Reading the complaint generously,vas must, the only allegation therein,
which, if true, could raisan inference of retaliatorgonduct based solely on timing
is that Defendant Hinton esed to reschedule an irsgion of the Philo Street
property after Garanin turned down a setat offer from Hinton before the Board
of Appeals hearing on this property’s closurhis assertion, however, suffers from
ambiguities with the chain of events andsation. Specifically, the plaintiffs allege
that:

On April 29, Officer UHER advised GARANIN that ROCK

PROPERTY has to pay “$350 forsipection and $300 more for rental

fee” to have the PHILGTREET property reopened.

ROCK PROPERTY paid the $65@e as requested by OFFICER
UHER with the inspection fee included.

On April 30, 2019, Officer UHER comfns that the inspection at the
PHILO STREET PROPERTY is scheduled fbtay 6, 2019 at
11:00AM (Exhibit 34).

GARANIN on behalf of ROCK PROPERTY requested for the CITY
to reschedule the inspection in light of the forthcoming Board of
Appeals hearing scheduled for May 16, 2019.
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OnMay 16, 2019immediately prior to the Board of Appeals hearing,
Director HINTON reached out t8ARANIN offering a settlement and
confirming that the PHILO STRET PROPERTY’s inspection was
rescheduled.

On May 16, 2019 GARANIN and Dector HINTON met to discuss
settlement terms.

GARANIN refused the settlement.

In retaliation, Director HINTON reised to grant the rescheduled
inspection for the PHIO STREET PROPERTY.

(Doc. 1, 11 117-24) (interhaitations omitted); (see alddoc. 1-6, 12, 16, 19-20).

As it appears in the complaint, \ae2 unsure of how Defendant Hinton could
have refused to reschedule an inspechefore the Board of Appeals hearing on
May 16, 2019 when such inspection shdudde already beasompleted on May 6,
2016—ten days earlier. We g&r some clarity on thiscore from tkb attached
exhibits to the plaintiffs’ complairft.in an email exchangeetween Garanin and
Defendant Uher, it appears as though apector had arrived at the Philo Street
property at the scheduled péaand time on May 6, 2018yt that Garanin had turned
the inspector away under the impressicat tihe inspection had been rescheduled.

(Doc. 1-6, 16, 19-20). Thus, we are faeath the ambiguity of whether Garanin’s

® We may consider “undisputedly authemtacument[s] that a defendant attaches as
an exhibit to a motion to dismiss if theapitiff's claims arébased on thfattached]
document[s].” Pension Benkfsuar. Corp. v. White @nsol. Indus., Inc., 998 F.2d
1192, 1196 (3d Cir. 1993). €defendants do not appearraise any objection to
the use of these documents v consider them here.
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refusal to settle beforthe Board of Appeals hearing on May 16, 2019, Garanin
turning away the initial inspector, or somher reason caus&kfendant Hinton to
refuse to reschedule the inspection of thikoFtreet property. We will not speculate
as to the cause of Defendant Hinton’s actionghis vague area of the plaintiffs’
pleadings. Therefore, abg#ea causal link betweenelprotected conduct and the
retaliatory action, the defendants’ motiordismiss the plaintiffs’ First Amendment
retaliation claim is granted, but simply ntbat the facts as atied in the complaint
currently di onto give rise to a causaference. The plaintiffs may have leave,
however, to amend their pleadings to ifjathese ambiguities and to address all
elements of a First Amendment retaliation cldim.
F. The Defendants’ Motion to Dismiss Count V_of the Plaintiffs’
Complaint for Fourth and Fourteenth Amendment Unreasonable

Search and Seizure Violations is Granted in Part and Denied in
Part.

Count V of the plaintiffs’ complainasserts a violation of the Fourth and

Fourteenth Amendments to the U.SonStitution for unreasonable search and

" We reiterate thapro se plaintiffs should be affordedn opportunity to amend a
complaint before the complaint is dissed with prejudice, see Fletcher-Hardee
Corp. v. Pote Concrete Contracto#8? F.3d 247, 253 (3d Cir. 2007), unless it is
clear that granting furtheeave to amend would be futiley; result in undue delay.
Alston v. Parker, 363 F.3d 229, 235 (3d @04). Out of an abundance of caution,
and in order to preserve the plaintifisghts, this claim is dismissed without
prejudice to the plaintiffs attempting to and their complaint to state a claim upon
which relief may be granted by includimgoper allegations against appropriate
party-defendants that meet the requireteeof federal law, provided that the
plaintiffs acts within 21 days of the entry of any dismissal order.
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seizure. In particular, the plaintiffsatin that “Inspector CARMONA's constant
surveillance of the WILLIAM STREET PBPERTY and subsequent entry onto the
backyard of the WILLIAM STREET PROPHR without a warrant or the owner’s
consent” and “[tlhe CITY’ scapricious and arbitrary denial of the permits on the
SCHOOL STREET PROPERTYnd meritless refusal to lift the closure of the
WILLOW STREET PROPERTY andthe PHILO STREET PROPERTY”
constituted an unreasonable search and seizurdesfagdto seizure, respectively.
(Doc. 1, 11 167-68). The defendants rejoin tiwatacts were alleged in the plaintiffs’
complaint to implicate Defendant Uhertaghe William Streeproperty, Defendants
Carmona and Uher as to the School Stpgeperty, Defendant Carmona as to the
Willow Street property, or Defendant Ctight as to all of the above-mentioned
properties. The defendants also claim that there is no factual support for the notion
that Defendant Carmona was on the plairitifislliam Street property, but that in
any event, she should be entitled to Idieal immunity. Lastly, the defendants
generally reassert their entithent to qualified immunity.

As we have previously discussed @ount I, while we discern no direct
reference to Defendant Uher in the plaistitomplaint regarding the William Street
property, to Defendant Carmona and Uhgareing the School Street property, to
Defendant Carmona as to the Willow Streedperty, or Defendant Courtright as to

any of these properties, we note that pkeentiffs’ complaint is all-encompassing,
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stating generally that the defendants praed the reopening of the properties and
acted “intentionally, willfully and recklessly to unlawlfy implement the policies
and procedures of the CITY and deprithe Plaintiffs of their constitutional
rights[.]” (Doc. 1, § 169). To the extentaththese allegatiorere meant to include
Defendants Uher, Carmona, Gourtright, the plaintiffs should specifically state
these facts and allegations, including hibvese defendants were involved in this
pattern, in an amended complaint. Thws, will grant the defendants’ motion to
dismiss the plaintiffs’ claims in Count V & Defendants Uher and Courtright with
respect to the William Street ProperBefendants Carmona, ©h and Courtright
with respect to the School Street propeand Defendants Caona and Courtright
with respect to the Willow Street propetty.

We thus move to the defendants’ sed and third defenses that even if
Defendant Carmona was on the plaintiffgilliam Street property, she was entitled
to qualified immunity for her actions, atftht the remaining defendants are likewise

entitled to qualified immunity on this Coult/e reiterate our earlier conclusion that

8 While this claim is fhwed, we recognize thpto se plaintiffs should be afforded
an opportunity to amend a complaint befahe complaint is dismissed with
prejudice,_see Fletcher-Hardee CorpPwte Concrete Coratctors, 482 F.3d 247,
253 (3d Cir. 2007), unless it is clear thaaming further leave to amend would be
futile, or result in undue delay. Alstan Parker, 363 F.3d 229, 235 (3d Cir. 2004).
While the plaintiffs have not directlylaged facts that would implicate the above-
mentioned defendants in thiourth and Fourteenth Amendment claim, out of an
abundance of caution, and ander to preserve the plaintiffs’ rights, this claim is
dismissed without prejudice.
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gualified immunity is unavailable to the detkants at this juncture due to factual
disputes which require us to look beyond the complaint and weigh differing factual
accounts and evidence, which are prevalmre. We do, hower, take up the
guestion of whether Defendant Carmonrallsged surveillancand trespass on the
William Street property violated the plaintiffs’ constitutional rights.

On this score, we restate the familminciple that the Fourth Amendment to
the United States Constitution, as incorpedato the states through the Fourteenth
Amendment, protects against “unreasonatdarches and seizures.” U.S. Const.
amend. IV. “Administrative searches, such as for code and zoning enforcement, can
constitute ‘significant intrusions upothe interests protected by the Fourth

Amendment . ...”” Lease Fishel, No. 07-cv-0003, 2010 U.S. Dist. LEXIS 31837,

2010 WL 1390607, at *7 (M.D. P&ar. 31, 2010) (citing Camav. Mun. Court of

City and County of San Francisco, 387 1Ub83, 534, 87 S. Ct. 1727, 18 L. Ed.2d

930 (1967)). The threshold inquiry for suahclaim is whether the government’s

conduct amounted to a “search.” Id. (citidgited States v. Hartwell, 436 F.3d 174,

177 (3d Cir. 2006)). A search occurs for Fourth Amendment purposes when “the
government violates a subjective expeotatdf privacy that society recognizes as

reasonable.” Kyllo v. United States, 5335. 27, 33, 121 S. Ct. 2038, 150 L. Ed. 2d

94 (2001) (citing Katz v. United State389 U.S. 347, 361, 88 S. Ct. 507, 19 L. Ed.

2d 576 (1967) (Harlan, J., concurring)).
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The Supreme Court has also taken thp question of the propriety of
administrative searches:

Though there has been general agrent as to the fundamental
purpose of the Fourth Amendmentranslation of the abstract
prohibition against ‘unreasonable sg@es and seizures’ into workable
guidelines for the decision of partianicases is a difficult task which
has for many years divided the menwef this Court. Nevertheless,
one governing principle, justified hystory and by current experience,
has consistently been followed: agpt in certain carefully defined
classes of cases, a search of pay@abperty without proper consent is
‘unreasonable’ unless it has been authorized by a valid search warrant.
See, e.g., Stoner v. State of Gaiifia, 376 U.S. 483, 84 S. Ct. 889, 11
L.Ed.2d 856;_United States v. Jeffers, 342 U.S. 48, 72 S. Ct. 93, 96
L.Ed. 59; McDonald v. United States, 335 U.S. 451, 69 S. Ct. 191, 93
L.Ed. 153; Agnello v. United State®69 U.S. 20, 46 S. Ct. 4, 70 L.Ed.
145. As the Court explained imhlinson v. United States, 333 U.S. 10,
14,68 S. Ct. 367, 369, 92 L.Ed. 436:

“The right of officers to thrust #mselves into a home is also a
grave concern, not only to thedividual but to a society which
chooses to dwell in reasonable security and freedom from
surveillance. When the right pfivacy must reasonably yield to
the right of search is, as a rule g@decided by a judicial officer,
not by a policeman or govanent enforcement agent.’

Camara v. Municipal Court of the Ci& County of San Francisco, 387 U.S. 523,

528-29, 87 S. Ct. 1727, 18 L.Ed.2d 93®§7). Further, administrative searches
“authorized and a@nducted without a warrant medure lack the traditional
safeguards which the Fourth Amendmentrgatees to the individuall,]” and are
thus “significant intrusions upon the interests protected by the Fourth
Amendment][.]”

The Court qualified its desion, however, noting that:
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[s]ince our holding emphasizes the controlling standard of
reasonableness, nothing we say todaytended to foreclose prompt
inspections, even without a warranbat the law has traditionally
upheld in emergency situations. $é¢@th American Cold Storage Co.

v. City of Chicago, 211 U.S. 3089 S. Ct. 101, 53 L.Ed. 195, 6 Ohio
L. Rep. 665 (seizure of unwholesome food); Jacobson v.
Commonwealth of Massachusetts, 19%. 11, 25 S. Ct. 358, 49 L.Ed.
643 (compulsory smallpox vacciman); Compagnie Francaise de
Navigation a Vapeur v. Louisiar@tate Board of Health, 186 U.S. 380,
22 S. Ct. 811, 46 L.Ed. 1209 (heatpimarantine); Kroplin v. Truax, 119
Ohio St. 610, 7 Ohio Law Ab 110, 165 N.E. 498 (summary
destruction of tubercularattle). On the other hd, in the case of most
routine area inspections, there isaampelling urgency to inspect at a
particular time or on a particulaay. Moreover, mst citizens allow
inspections of their property withoat warrant. Thus, as a practical
matter and in light of the FourtAmendment’'s requirement that a
warrant specify the property to lsearched, it seems likely that
warrants should normally be soughtyalfter entry is refused unless
there has been a citizeomplaint or there is other satisfactory reason
for securing immediate entry. Similarly, the requirement of a warrant
procedure does not suggest any nge in what seems to be the
prevailing local policy, in most sittians, of authorizing entry, but not
entry by force, to inspect.

387 U.S. at 539-40.

Against this legal backdrope face challenges wittvaluating the plaintiffs’
claims, given the sparse factual allegas in the complaint regarding Defendant
Carmona’s interactions with the WilliarBtreet property. At the outset, this
ambiguity pertains to the nature amatent of DefendanCarmona’s alleged
surveillance of the property, and thus, whether “the government violate[d] a
subjective expectation of privacy thatcsgly recognizes as reasonable.” Kyllo v.

United States, 533 U.S. 27, 33, 121 S2088, 150 L. Ed. 2d 94 (2001) (citing Katz
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v. United States, 389 U.S. 347, 361, 88 S50, 19 L. Ed. 2d 576 (1967) (Harlan,

J., concurring)). For instance, if Defemti&armona merely vileed or drove down
William Street each day, or perhaps multipiees per day, while intentionally and
deliberately passing the plaintiffs’ propedsch time she did so, we would have no
grounds to find a constitutional violation since society neithee@spor anticipates
that the exterior of a property is prieatHowever, if Defedant Carmona set up
cameras or recording devices inside fingperty, then we would have the kind of
violation cognizable under the constitutidRecognizing that neither extreme is
likely the case here, we note that thera wid in the complaint regarding precisely
which camp of surveillance was at issugiven this ambiguity in Garanin’s
complaint, we will grant the motion to disssithis aspect of the complaint, doing so
without prejudice to Garanin filing aamended complainivhich alleges well-
pleaded facts describing how this alldgsurveillance violated the plaintiffs’
constitutional rights.
In contrast, the plaintiffs’ claim for uaasonable seizure of their properties is
presented with fewer ambiguitiesccording to the Third Circuit:
The . .. proper standard for sudleged violations [is] as follows:

Under the Fourth Amendment, a “seizure” of property “occurs

when there is some meaningialerference with an individual’s

possessory interests in that property.” Soldal v. Cook Cnty., 506

U.S. 56, 61,113 S. Ct. 538, 1PEd.2d 450 (199®(citation and

internal quotation marks omitted)[S]eizures of property are
subject to Fourth Amendment scrutiny even though no search
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within the meaning of the Anmelment has taken place.” Id. at
68. This Fourth Amendment riglaainst unreasonable seizure
is “transgressed if the seiz of [a person’s] house was
undertaken to . . . verify compliance with a housing regulation,
effect an eviction by the policer on a whim, for no reason at
all.” Id. at 69.

Marcavage v. Borough of Lansdowne, P&3 Fed. App’x 301307 (3d Cir. 2012)

(citing Marcavage v. Borough of LansdosyrPa., 826 F. Supp. 2d 732, 745 (E.D.

Pa. 2011)).

The plaintiffs’ complaint indicates & the closure of these properties
constituted an unreasonable seizuredar the Fourth Amendment because it
interfered with their possessainterests in receiving refitom current or potential
tenants and because the actions of thendiefiets were arbitrary and capricious both
in imposing and subsequentigfusing to lift these condenations. These claims, if
proven could give rise toagnizable claim under the&rth Amendment, assuming
that these closures were meritless or &owhim, for no reason at all.” Marcavage,
493 Fed. App’x at 307. The defendants’ roatito dismiss is thus denied on this
claim.

G. The Defendants’ Motion to Demiss Count VI of the Plaintiffs’
Complaint for Monell Liability is Denied.

Count VI of the plaintiffs’ complaingets forth a claim under 42 U.S.C. § 1983

for Monell liability under a fdure to train theory. Consatation of the defendants’

corresponding motion to dismiss this coumist take into account the substantive
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legal standards which govern federal civil rights liabifdy municipalities. It has
long been established that municipaliteesd other local governmental entities or
officials may not be held li@e under federal civil rights laws for the acts of their
employees under a theory raspondeat superior or vicarious liability. Ashcroft v.

Igbal, 556 U.S. 662 (2009); see alsol§iwh v. Upper Darby Twp., 946 F.2d 1017,

1027 (3d Cir. 1991). Howevethey may be held liable “when execution of a
government’s policy or custom, whetherdaaby its lawmakers or by those whose
edicts or acts may fairly be said to remmsofficial policy, inflicts the injury that

the government as an entity is responsibider § 1983.” Monell v. Dep’t of Soc.

Servs., 436 U.S. 658, 694 (1978). To sustiMonell municipal liability claim a
plaintiff must “identify a municipal ‘policy’or ‘custom’ that caused the plaintiff's

injury” to prevail. Bd. of County Comnerof Bryan County v. Brown, 520 U.S. 397,

403 (1997). This custom must be “so widesah as to have therfee of law.” Id. at

404; see also Beck v. City of Pittsbur@®, F.3d 966, 971 (3@ir. 1996) (a policy

Is an official proclamation or edict ofraunicipality, while acustom is a practice
that is “so permanent and well settled tasvirtually constitute law”) (quoting

Andrews v. City of Phila., 895 F.2d 1468180 (3d Cir. 1990) (citaons omitted).

The plaintiff must further “allege that‘policy or customof [the defendants]

was the ‘moving force’ behind the [constitutal] violation.” Grayson v. Mayview

State Hosp., 293 F.3d 103, 107 (3d Cir. 2002) (citing Brown, 520 U.S. at 404). A
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municipality can be held liable on the lsasif failure to train when “that failure
amounts to ‘deliberate indifferea .. . . [of the constitutionalights of persons. ... ”

Woloszyn v. County of Lawrence, 393d 314, 324 (3d Cir. 2005) (citations

113

omitted). There must also be a causal nexuthat the “ ‘identified deficiency in
[the] training program must be closelglated to the ultimte [constitutional]
injury.” ” Id. at 325 (citations omitted).

Thus, any analysis of a claim undeoihll requires separat®nsideration of

two distinct issues: “(1) whether plaififis harm was causd by a constitutional
violation, and (2) if so whether the [murpality] is responsible for that violation.”

Collins v. City of Harker HeightsTexas, 503 U.S. 115, 120 (1992). Thus, a

municipality or other local government mhg liable under this section only if the

governmental body itself “subjects” a persomtdeprivation of rights or “causes” a

person “to be subjected” to such deption. Connick v. iompson, — U.S. —, 131
S. Ct. 1350, 1359 (2011); Monell, 436 U&$.692. However, under § 1983, local
governments are responsible only fohéir own illegal acts,” and “are not

vicariously liable under 8§ 1983 for their ployees’ actions.” Connick, 131 S. Ct. at

1359. Accordingly, plaintiffs who sedk impose liability on local governments for
federal civil rights violations must prove that “action pursuant to official municipal

policy” caused the injury complained. 1d. (citing Monell, 436 U.S. at 691).
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Guided by these threshold principlése Third Circuit Court of Appeals has
further explained that there are “threkuations where acts of a government
employee may be deemed to be the reswudtdlicy or custom of the governmental
entity for whom the employee workthereby rendering the entity liable under
§ 1983

The first is where the appropriatdficer or entity promulgates a
generally applicable statement @blicy and the subsequent act
complained of is simply an impleantation of that policy. The second
occurs where no rule has been anmaahas policy but federal law has
been violated by an act of the pgiwcaker itself. Finally, a policy or
custom may also exist whereethpolicymaker has failed to act
affirmatively at all, [though] the nedd take some action to control the
agents of the government is so amg, and the inadequacy of existing
practice so likely to result in the violation of constitutional rights, that
the policymaker can reasonably bedsto have been deliberately
indifferent to the need.

Natale v. Camden Coun€orr. Facility, 318 F.3d 57584 (3d Cir. 2003) (internal

guotation marks and citations omitted). Subsequentéy appeals court provided
further guidance regarding the wayswhich a government pioy or custom may
be established:

We have also observed that a goweent policy or custom can be
established in two ways. See Andeew City of Pliladelphia, 895 F.2d
1469, 1480 (3d Cir. 1990). The plaffs may establish a government
policy by showing that a “decisionmakpossess[ing] final authority to
establish municipal policy with respdotthe action” issued an official
statement of policy. Pembaur vityCof Cincinnati, 475 U.S. 469, 481,
106 S. Ct. 1292, 89 L.Ed.2d 452 (1986). The plaintiffs may establish
that a course of conduct constés a “custom” when, though not
authorized by law, “such practicessiate officials [are] so permanent
and well settled” that they operaes law. Monell, 436 U.S. at 690, 98
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S. Ct. 2018. In either instance, thaiptiffs have the burden of showing
that a government policymakenresponsible by action or acquiescence
for the policy or custom. Andrew895 F.2d at 1480. We have also held
that, at a minimum, the government must act with deliberate
indifference to the purported constitutional deprivation in order to
ground liability. San Filippo v. Bongiovanr80 F.3d 424, 445 (3d Cir.
1994).

Jiminez v. All American Rathskelleinc., 503 F.3d 247, 250 (3d Cir. 2007).

These general legal tenets apply withtipalar force to Monell claims based,

in part, upon an alleged failure to train public offici&@sich claims survive only in
very compelling circumstances. As the Supreme Court explained in Connick, “[i]n
limited circumstances, a local governmenigigion not to train certain employees
about their legal duty to awbiviolating citizens’ rights marise to the level of an
official government policy for purposes ®f1983.” Id. However, “[a] municipality’s
culpability for a deprivation of rights is &6 most tenuous whera claim turns on a

failure to train.” 1d.; Oklahoma City v. Tuttle471 U.S. 808, 822-823 (1985)

(plurality) (“[A] ‘policy’ of ‘inadequate training’ is dr more nebulous, and a good
deal further removed from the constitutibnaolation, than was the policy in
Monell”). Accordingly, in order to bring viable claim for municipal liability under

§ 1983, “a municipality’s failte to train its employees in a relevant respect must

amount to ‘deliberate indifference to thghis of persons with whom the [untrained

employees] come into contact.” Id. (quaiCity of Canton v. Harris, 489 U.S. 378,

388 (1989). Deliberate indifference is amsfient standard, and requires proof that a
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municipality disregarded a known or obvious consequence of an omission in a
municipality’s training program. Id. “A ggern of similar constitutional violations
by untrained employees is ‘ordinarilpecessary’ to demonstrate deliberate

indifference for purposes of failure to train.” Id. at 62 (quoting Bd. of County

Commn’rs of Bryan County \Brown, 520 U.S. 397, 409 (1997)).
In cases where a plaintiff bases a Mbokim on an alleged failure to train
officers or other employees, the ThiCircuit has further explained:

a ... failure to train . . . only givese to a constitutional violation when
that failure amounts to deliberatadifference to the rights of persons
with whom the police come into contact. City of Canton, Ohio v. Harris,
489 U.S. 378, 388, 109 S. Ct. 1197, 10Bd.2d 412 (1989). We have
held that a failure to train, discipénor control can only form the basis
for section 1983 municipal liabilityf the plaintiff can show both
contemporaneous knowledge of the offending incident or knowledge of
a prior pattern of similar incidemtand circumstances under which the
supervisor’s actions or inaction cduve found to have communicated a
message of approval to the offemglisubordinate. See Bonenberger v.
Plymouth Township, 132 F.3d 20, 25 (3d Cir. 1997).

Montgomery v. De Simone, 159 F.3&80, 126-27 (3d Cir. 1998).

It is “only where a failure to train reftts a ‘deliberate’ or ‘conscious’ choice
by a municipality . . . can a city be lialdle such a failure wher § 1983.” Harris,
489 U.S. at 389. Thus, whekdonell claims are based upam alleged failure to
train officers, the municipality’s training @gram must be so inadequate that “in

light of the duties assigned to specific offis or employees the need for more or
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different training is so obvious, and the iegdacy [of the current training] so likely

to result in the violation of constitutionaphts, that the policy makers of the city

can reasonably be said to have been deliblgratdifferent to the need.” Id. at 390.
“Establishing municipal liability on a failure to train claim under § 1983 is

difficult.” Reitz v. Cnty. of Bucks, 125 F.3d 139, 145 (3d Cir. 1997).

Generally, deficient training can only amount to the requisite deliberate
indifference “where the failure to train has caused a pattern of
violations.” Berg v. County of Regheny, 219 F.3d 26276 (3d Cir.
2000). However, an exception existsd a “failure to train”_Monell
claim may proceed absent a pattefnviolations only where (1) “a
violation of federal rights may te highly predictable consequence of
a failure to equip . . . officers with specific tools [or skills] to handle
recurrent situations,” and (2)he likelihood of recurrence and
predictability of the violation of a citizen’s rights “could justify a
finding that [the] policymakers’ dectn not to train an officer reflected
‘deliberate indifference’ tothe obvious consequence of the
policymakers’ choice—namely, a violation of a specific constitutional
or statutory right.” Kline, 255 Kk App’x at 629 (quoting Board of
County Commissioners of Bryan Count Brown, 520 U.S. 397, 409,
117 S. Ct. 1382, 1391 137Hd.2d 626, 642 (1997)).

White v. Brommer, 747 F. Supp. 2d 447, 463 (E.D. Pa. 2010).

Yet while Monell failure-toirain claims must meet axting legal standards,

it is also important to note that thiswt is required to liberally construepeo se
plaintiff's pleadings; “however inartfly pleaded,” the “allegations of [g}ro se
complaint [are held] to Bs stringent standards than formal pleadings drafted by

lawyers.” Haines v. Kerned04 U.S. 519, 520, 92 S. G684, 30 L.Ed.2d 652 (1972).

In doing so, the court is to “apply tapplicable law irrespective of whethepra se
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litigant has mentioned it by name.” Higgims Beyer, 293 F.3d 683, 687 (3d Cir.

2002). Nevertheless,@urt need not credit a plaintiffald assertions” or “legal

conclusions.” Morse v. Lower Merion BcDist., 132 F.3d 902, 906 (3d Cir. 1997).

It is against these legal benchmatkat we assess the instant motion to
dismiss. Initially, the plaintiffs must idéfy the specific policies or customs which
have given rise to their constitutional vitidans, rather than generally concluding or
alleging that such violations have ocadr Upon review, the gintiffs have failed
to provide any direct reference to a speqiolicy or custom of the defendants which
would have caused these constitutionablations described in the plaintiffs’
complaint. Were this a cousled complaint, we wouldrid this omission fatal to the
plaintiffs’ claim. Mindful, however, of tl fact that thesplaintiffs proceedro se,
and that we are thus enjoined to liberalbnstrue their pleadings, we gather from
the complaint and its accompanying documéimas the plaintiffs intend to proceed
under a failure to train theory of liabilitySpecifically, it appars that Garanin’s
complaint, read as a whole, alleges that defendants failed to train employees or
officials that either notice or a hearing required before closing or condemning
personal property, unless in the case of a¢raergency. Construed in this fashion,
we find that the causal nexus betweenitiemntified deficiency in the defendants’
training program and the ultimate constibmi@l injury is clear: by not training

employees and officials that a pre-deption notice or hearing is required,
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employees and officials condemned aridsed properties without notice or a
hearing. This having been established,m@ve to a discussin of whether we are
presented with a “pattern of similaconstitutional violations by untrained
employees|,]” _Connick, 563U.S. at 62, which would establish deliberate
indifference on the part of the City.

Plainly from the plaintiffs’ complain they have alleged a pattern of
constitutional violations, asserting thag tthefendants closed and condemned at least
four of the plaintiffs’ properties withowdither notice or a hearing under the guise
that there was a public health or safety askociated with each of these properties—
which the plaintiffs vehemently deny. Aftehese closures, the plaintiffs attempted
to resolve the issues that caused thterdtants to close their properties, and
consistently requested that the defemdaprovide either notice or a hearing
regarding these issues before the dedeisl took action to close or condemn
properties in the future. According to tp&intiffs, these requests were ignored.
Moreover, the plaintiffs, via Garanin, weot letter to Mayor Courtright advising
him of these ongoing violations and redirgg that he do something to remedy the
situation. This letter likewise went ajjedly unanswered. Wand these collective
allegations sufficient to sébrth a claim of deliberate indifference on the part of all
Defendants for purposes of this motiondismiss. We will, therefore, deny the

motion to dismiss on this count, doing swhout prejudice to the defendants raising
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the issue again in a later motion for sumynadgment on a more complete factual
record.

H. The Defendants’ Motion to Demiss Count VIl of the Plaintiffs’
Complaint for Malicious Prosecution is Granted.

In Count VII of the plaintiffs’ compliat, they allege alaim for malicious

prosecution under 42 U.S.C. 8 19@30c. 1, 1 11, see gendyeCount VII). In order

to establish and ultimately prevail or8al983 claim for malicious prosecution, a
plaintiff must show:

(1) the defendants initiated a criminal proceeding;

(2) the criminal proceeding ended in the plaintiff's favor;

(3) the proceeding was initiated without probable cause;

(4) the defendants acted maliciousty for a purpose other than
bringing the plaintiff to justice; and

(5) the plaintiff suffered a depritian of liberty consistent with the
concept of seizure as a cogsence of a legal proceeding.

Estate of Smith v. Marasc818 F.3d 497, 521 (3d Cir. 2003).

In DiBella v. Borough of Beachwood, 4673d 599 (3d Cir. 2005), the Third

Circuit explained that a plaintiff bringg a claim for malicious prosecution under
the Fourth Amendment must demonstraseiaure as a fundamental element of the
claim because “prosecution without prolmldause is not, in and of itself, a

constitutional tort.” 1d. at 603 (quoting GaNo City of Philadéhia, 161 F.3d 217,

222). Indeed, “[t]he type of constitutionajury the Fourth Amendment is intended
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to redress is the deprivation of libhgaccompanying prosecution, not prosecution
itself.” 1d. As examples of the kinds &eizures that may support a claim for
malicious prosecution, the Third Circuit @pged that “[p]retrial custody and some
onerous types of pretrial, non-custodiatreetions constitute a Fourth Amendment
seizure.” Id. In contrast, the mere attemckaat one’s trial on criminal charges does
not qualify as a seizure thaill support a claim for malious prosecution. Id. Thus,
constitutional false arrest and maliciopgosecution claims often focus on the
physical restraint of a person.

In this case, we see no evidence on tleaglihgs before us to meet the fifth
and final element of this claim. The pi#ffs appear to argue that they were
constitutionally deprived of the William &t property after it was condemned by
the defendants and that this deprivastiould meet the constttanal standard for
a malicious prosecution claim in a 8§ 1983i@t The plaintiffs misconstrue the
requirements for this element. Merely demyg the plaintiffs of access to their
property is not the kind of seizure conf@ated by the Fourth Amendment. Indeed,
we reiterate that examples of the kinafsseizures that nyasupport a claim for
malicious prosecution under the Fourth &mdment include personal “[p]retrial

custody and some onerous types of pretrial, non-custodial restrictions.” DiBella, 407

F.3d at 603. There are no factual avermdmfore us that any plaintiffs were

arrested, detained, or subject to “soomerous types of pretrial non-custodial
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restrictions,” id., other than having tofded these actions. Thus, the plaintiffs have
failed to meet their burden on this scapd the defendants’ motion to dismiss this
claim is granted without prejudice to the plaintiffs amending their complaint within
the timeframe prescribed.
L. The Defendants’ Motion to Dismiss Count VIl of the Plaintiffs’
Complaint for Tortious Interference with Existing and Prospective

Business and Contractual Relations i&ranted in Part and Denied
in Part.

Count VIII of the plaintiffs’ complaint sets forth a claim for tortious
interference with existingra prospective business aondntractual relationships.
Under Pennsylvania law, the elemefaisthis claim are as follows:

(1) the existence of a contractuat, prospective contractual relation
between the complainaand a third party;

® The plaintiffs argue for the first time in their brief that they bring this malicious
prosecution claim not under federawlabut under Pennsylvania’s malicious
prosecution statute, 42 Pa. C.S. 8§ 8351, wiscsubstantially snilar to a federal
law claim, absent the fifth and final elemeMerkle v. Upper Dblin Sch. Dist., 211
F.3d 782, 791 (3d Cir. 200(tenderson v. City of Phila., 853 F. Supp. 2d 514, 518
(E.D. Pa. 2012). We cannot consider ttlgim through this legal lens, however,
since it is well-settled that a plaintiff canreohend a complaint through the filing of
a brief, or through arguments set fontha brief opposing a dispositive motion.
Indeed, “[i]t is axiomatic that the comphd may not be amended by the briefs in
opposition to a motion to dismiss.” Penn&nia ex rel. Zimmenman v. Pepsico,
Inc., 836 F.2d 173, 181 (3d Cir. 1988) (quotiar Carriers, Inc. v. Ford Motor Co.,
745 F.2d 1101, 1107 (7th Cir. 1984)); Efederico v. Hom®&epot, 507 F.3d 188,
202 (3d Cir. 2007) (“[W]e do not considetatthe-fact allegations in determining
the sufficiency of [a] compint under Rules 9(b) and 18)(6).”). Accordingly, we
will allow the plaintiffs leave to amentheir complaint to either allege facts
sufficient to meet their burden for this ectaunder federal law, or to set forth a claim
for malicious prosecution under Pennsylvania law.
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(2) purposeful action on the parttbe defendant, specifically intended
to harm the existing relation, or pvevent a prospective relation from
occurring;

(3) the absence of privilege or justdtion on the part of the defendant;
and

(4) the occasioning of actual legal dayaas a result of the defendant’s
conduct.

Pelagatti v. Cohen, 370 Pauper. 422, 536 A.2d 1337, 13@3a. Super. 1988), app.

denied, 548 A.2d 256 (Pa. 1988). The Pennsy&v&apreme Court has clarified that
a prospective contractual relation “isnsething less than a contractual right,

something more than a mdrepe.” Thompson Coal Ce. Pike Coal Co., 412 A.2d

466, 471 (Pa. 1979).

As to these state law claims, we findttkhe plaintiffs have alleged sufficient
facts to survive the defendants’ motiondismiss. The plaintiffs claim that they
invested in the properties at issue through initial purchases and renovations with the
expectation of making a profit from thenraligh rental income and contracts with
present and future tenants. In fact, themitis had existing leases with tenants who
were living in these properties at the time\thvere either closealr condemned. By
condemning or closing these propertiesigsding citations for prohibited use when
tenants continued to reside in the propst the defendantstarfered with these
relationships, specifically intending to ené teases and remove the existing tenants

from occupancy. Whether tldefendants had a privilege to do so is a question of
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fact which calls us to consider mattexgside the pleadings and to weigh evidence
which we may not do on a motion to dissi Thus, at a minimum, the plaintiffs
have raised a dispute of fact regardwligether the defendants were privileged to
interfere with these relationships. Lastlye fhlaintiffs have allged legal damage as

a result of the defendants’ conduct in tfioem of lost profits and an impaired
reputation since their propas were condemned and a&ds This claim therefore
survives the defendants’ motion to dismiss. We deny this motion without prejudice,
however, to the defendants renewing it upomae detailed factual record in a
properly raised motion for summary judgment.

The defendants last assert that thenpifés failed to allege sufficient facts to
implicate Defendant Courtright in thidaim and that he should accordingly be
dismissed from this claim. While we sdiern no direct reference to Defendant
Courtright in the plaintiffs’ complaint garding these claims, we note that the
plaintiffs’ complaint is all-encompassingtating generally that the defendants
engaged in a continual pattevhinterference with the plaintiffs’ rental business. To
the extent that these allegations areanteto include Defendant Courtright, the
plaintiffs should specifically state theedacts and allegations, noting how these
defendants were involved in this pattefhus, we will grant the defendants’ motion

to dismiss Defendant Courtright as to the plaintiffs’ claims in Count VIl without
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prejudice to Garanin attempting to file amended complainthich set forth well-
pleaded facts implicating this defendant in wrongful conduct.

J. The Defendants’ Motion to Dismiss the Plaintiffs’ Punitive
Damages Claims is Granted iPart and Denied in Part.

The defendants argue that punitive dansage inappropriate as to the City
of Scranton and the remaining defendamtsh in their official and individual
capacities. While appearing to concede thair claims againshe City and the
defendants in their official capacity cannot stand, the plaintiffs instead counter that
they have alleged sufficiefdcts to justify their punitie# damages claims against the
defendants in their individual capacgidVe agree with the plaintiffs.

As to the City of Scranton and the Deflants in their official capacity, the

law is clear that a punitive damages claiannot stand. City of Newport v. Fact

Concerts, Inc., 453 U.S. 247, 271, 10XC8.2748, 2762, 69 L.Ed.2d 616 (1981) (It

is well-settled that “a municipality ismnmune from punitive damages under 42
U.S.C. 8§ 1983."). Thus, this punitive damaglim as to these defendants is
dismissed.

Although punitive damages are not aviaidaagainst the municipal entity and
against the defendants in their official aajy, plaintiffs may seek punitive damages
against defendants in their individual capac‘in order to obtain such damages,
[the] plaintiff[s] must establish facts akcord that prove that the individuals

knowingly and maliciously depred [the] plaintiffs of tleir civil rights.” Ruiz v.
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Philadelphia Hous. Auth., 1998 U.S. DISEXIS 3925 CIV. No. 96-7853, 1998 WL

159038, at *10 (E.D. Pa. Meh 17, 1998). The Third Circuit has stated that

for a plaintiff in a 8 1983 case to qualify for a punitive award, the
defendant’s conduct must be, at minimum, reckless or callous.
Punitive damages might also be alé if the conduct ismtentional or
motivated by evil motive, but & defendant’s action need not
necessarily meet this higher standard.

Savarese v. Agriss, 883 F.2d 1194, 128d Cir. 1989) (citing Smith v. Wade, 461

U.S. 30, 56, 103 S. Ct. 1625, 75 L. Ed. 2d 632 (1983).

Further, because the question of Wieetpunitive damages are proper often
turns on the defendants’ state of minds tfuestion frequentlgannot be resolved
on the pleadings alone, but must await deeelopment of a full factual record at

trial. See generally In re Lemington Horog the Aged, 777 F.3d 620, 631 (3d Cir.

2015). Therefore, where a plaintiff'sght to punitive damages may turn on the
significance afforded to disputed factuplestions, defendants are not entitled to a
judgment in their favor on the plaintiff's pitive damages claims as a matter of law

at the outset of this litigation. See Bark. TransAm Trucking, Inc., 605 F. Supp.

2d 647, 649 (M.D. Pa. 2009); Garden 8tdire Realty Corp. v. R.K.R. Hess

Assocs., Inc., 762 F. Supp. 92, 93 (M.D. Pa. 1990).

In this case, the question of whetliBe plaintiffs can sustain individual
capacity punitive damage claims entailsamsideration ofdctual matters beyond

the pleadings, and may not be undertakeoutjh a motion to dismiss. Thus, to the
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extent that the defendants seek disnhis@unitive damages claims against them
in their individual capacity, these requesis denied without prejudice, subject to a
proper motion for summary judgment on a complete factual record.

K. The Defendants’ Alternative Motion to Consolidate is Granted in
Part and Denied in Part.

The defendants have also moved tloai€to consolidate both of the actions
identified above on the grounds that each esécases arose out of the same alleged
incidents, occurred during roughly the satimee, in the same place, and involves
the same defendants. As ault, the defendants contetitht each of these actions
involve the same facts amdmmon legal questions, andatlany relief accorded in
one suit will directly affect and possibly comitthe relief accorded in the other suit.
In addition, the defendants submit that adigation of these actions is desirable
because it will avoid the need to managdtiple lawsuits, will therefore conserve
judicial resources, and will reduce costs that would otherwise be incurred by all
parties.

Rule 42(a) of the Federal Rules of LRrocedure provides that “[i]f actions
before the court involve a common questiodas¥ or fact, the court may: . .. (2)
consolidate the actions.” Feld. Civ. P. 42(a). Accordgly, a threshold requirement
for consolidation is whether there existcommon question daw or fact._In re

Consol. Parlodel Litig., 182 F.R.D. 44444 (D.N.J. 1998). Although the existence

of common issues is a prerequisite fonsolidation, the mere fact that multiple
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actions involve common issues of factaw does not compel consolidation. Liberty

Lincoln Mercury, Inc. v. Ford MktgCorp., 149 F.R.D. 65, 80 (D.N.J. 1993). Rather,
a court may consolidate casgsn its discretion, “consatlation would facilitate the

administration of justice.” Waste Distillat Tech., Inc. v. Pan Am. Resources, Inc.,

775 F. Supp. 759, 761 (D. Del.1991).
A district court has broad power addcretion when determining whether

consolidation is appropriate. Libertyidoln Mercury, 149 R.D. at 80. In the

exercise of this discretion, a court stbweigh the benefits of judicial economy
against the potential for new delays, exggm®nfusion, or prejudice. Id. A motion
to consolidate may be denied if the coammssue is not a principal one, if it will
cause delay in one of the cases, or will lemdonfusion or prejudice in the trial of
a case. See 9 Charles A. Wright & ArtiiurMiller, Federal Factice and Procedure,
§ 2382 (Civil 2d. 1995). “Where the evidenceme case is not relevant to the issues
in the other, consolidation would creadikelihood of prejudice by confusing the

issues.” Liberty Lincoln Menary, Inc., 149 F.R.D. at 81.

Applying these principles to the defentisl motion, and in the exercise of our
broad discretion with respect to mattefase management, we find it appropriate
to grant the motion in part and defer it inrfp&Ve choose to grant this motion in part
solely for purposes of the parties condagtsettiement discussions, recognizing that

these cases are in vastly different ggaural postures and that Garanin | is a
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counseled petition, whereti® instant case involveseo se litigant. Despite these
differences, we find that global settlemediscussions would prove potentially
beneficial for all partiesand would address the defent& concerns that any
potential award in one case could directly affect and possibly control the relief
accorded in the other suit. Due to theark contrast in procedural positioning
between these two cases, we will defaling on the defendants’ motion to
consolidate until the conclusion of settlathaegotiations between the parties.

Presently the parties {Baranin | are scheduled to report to the court on their
willingness to engage in settlement discussion by Jan8ary2020. We will,
therefore, consolidate these cases for settlement discusspmsesiiand require the
parties in this lawsuit to also repdd us by January 31, 2020 whether they are
willing to engage in ddement negotiations.

[ll.  Conclusion

Accordingly, for the foregoing reasonbke defendants’ motion to consolidate
(Doc. 7) is GRANTED, in pd, solely for purposes @jflobal settlement discussions,
and purposes the parties in this lawsduik r@port to us by January 31, 2020 whether
they are willing to engage in settlemengaogations. As for further consolidation of
these actions, we will DEFER any decisiortlois issue pending the outcome of this

mediation.
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The defendants’ motion to dismissd® 7) is GRANTD, in part, and
DENIED, in part, as followsAs to Count | the motion is GRANTED, in part, to
remove the claims against Defendants Cayhttrand Uher as to the William Street
property, Defendants Courthgand Carmona as to the Willow Street property, and
Defendant Courtright as to the Philo Streedperty. Count | is DENIED, in part, as
to the remainder of the plaintiffs’ claims.

Count Il is DENIED.

Count Il is DENIED.

Count IV is GRANTED.

Count V is GRANTED, in part, to removee claims against Defendants Uher
and Courtright as to the William Stregtoperty, Defendants Carmona, Uher, and
Courtright as to the School Street propeaind Defendants Caona and Courtright
as to the Willow Street property, agell as any factually undeveloped claims
regarding surveillance by Defdant Carmona. Count V BENIED, in part, as to
the remainder of the plaintiffs’ claims.

Count VI is DENIED.

Count VIl is GRANTED.

Count VIl is GRANTED, in part, as tbefendant Courtright, and DENIED,

in part, as to the remainder of Count VIII.
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The defendants’ motion to dismiss fnitive damage claims is GRANTED
as to the City of Scrant@nd the defendants in their official capacities and DENIED
as to the defendants in their individual capacities.

An appropriate order follows.

SMartin C. Carlson
Martin C. Carlson
UnitedStatesMagistrateJudge

DATED: December 17, 2019
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

VSEVOLOD GARANIN, et al. ) Civil No. 3:19-CV-1275

Plaintiffs,
(Magistrate Judge Carlson)
V.

CITY OF SCRANTON, et al.

Defendants.

ORDER
In accordancewith the accompanying Memorandum Opinion, the
defendants’ motion to consolidate (Dof) is GRANTED, inpart, solely for
purposes of global settlement discussi@rg] purposes the parties in this lawsuit
will report to us by Janua®/1, 2020 whether they are willj to engage in settlement
negotiations. As for further consolidati of these actions, we will DEFER any
decision on this issue pending the outcome of this mediation.
The defendants’ motion to dismissd® 7) is GRANTD, in part, and
DENIED, in part, as followsAs to Count | the motion is GRANTED, in part, to
remove the claims against Defendants Cayhttrand Uher as to the William Street

property, Defendants Courthgand Carmona as to the Willow Street property, and
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Defendant Courtright as to the Philo Streeiperty. Count | is DENIED, in part, as
to the remainder of the plaintiffs’ claims.

Count Il is DENIED.

Count Il is DENIED.

Count IV is GRANTED.

Count Vis GRANTED, in part, to removtiee claims against Defendants Uher
and Courtright as to the William Stregtoperty, Defendants Carmona, Uher, and
Courtright as to the School Street propeaind Defendants Caona and Courtright
as to the Willow Street property, agell as any factually undeveloped claims
regarding surveillance by Defdant Carmona. Count V BENIED, in part, as to
the remainder of the plaintiffs’ claims.

Count VI is DENIED.

Count VIl is GRANTED.

Count VIl is GRANTED, in part, as tbefendant Courtright, and DENIED,
in part, as to the remainder of Count VIII.

The defendants’ motion to dismiss fnitive damage claims is GRANTED
as to the City of Scranton and the defensglamtheir official capacities and DENIED
as to the defendants in their individual capacities.

Further to the extent that this motiondismiss is granted it is granted without

prejudice to the plaintiffs attempting to and their complaint to state a claim upon
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which relief may be granted by includingoper allegations against appropriate
party-defendants that meet the requireteeof federal law, provided that the
plaintiffs acts within 21 days of the entry of any dismissal order.

So ordered this 17th day of December 2019.

SMartin C. Carlson
Martin C. Carlson
UnitedStatesMagistrateJudge
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