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l. INTRODUCTION

All Defendants from the trial endingith a verdict on September 25, 2019
(Doc. 602} except Linda Long have filed Mions for New Trial or in the
Alternative to Amend the Judgment. é&l€ourt may alter or amend a judgment
pursuant to Fed. R. Civ. P. 59(e), othsewknown as a motion for reconsideration.
See Keifer v. Reinhart Foodservices, LL%53 F.App'x 112, 114 (3d Cir. 2014). “A
motion under Rule 59(e) is a ‘device tditrgate the originalssue’ decided by the
district court, and usei allege legal error.United States v. Fiorelli337 F.3d 282,
288 (3d Cir. 2003)duoting Smith v. Evan853 F.2d 155, 158-159 (3d Cir. 1988)).
However, aMotion to Alter or Amend Judgmefinust rely on one of three major
grounds: (1) an intervening change in coling law; (2) theavailability of new
evidence not available previously; or (3gtheed to correct clear error of law or
prevent manifest injusticeNorth River Ins. Co. VCIGNA Reinsurance C&b2 F.3d
1194, 1218(3d Cir.1995). Athoving Defendants rely onetthird basis, the need
to correct clear error or prevent manifest injustice.

The Adams Defendants seek an amendelgment and have alleged three
errors in the trial:

A. This Honorable Court erred by giving the jury charge
"wrongful conduct of Defedant makes damagel@alation difficult”,

as the jury charge was improperdadid not provide the jury with a
proper understanding of thew (Doc. 644, p. 2, 14A);

1 Clerk’s judgment (Doc. 609) entered September 26, 2019.
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B. This Honorable Court erred aowing the jury to consider
awarding Plaintiff noneconomic dages for humiliation and pain and
suffering, where there was no evideont@hysical injury or impact, the
same being contrary to precedenthe Pennsylvania Supreme Court
(Doc. 644, p. 2, 14B);

C. This Honorable Court eteby denying Defendants' Motion
in Limine, and permitting Plaintiff to testify as to the value of the
contents of the safe, as them®a should have been barred by the
doctrine of collateral estopb@oc. 644, p. 2, 14C).

In the alternative they sea@knew bifurcated trial (Doc. 644, p. 3).
Defendants Robert and Vasa Yoncuski assertdlrsame three grounds for
error as the Adam@oc. 646, p. 7, fa-cand in addition add the following four

allegations of error:

D) The award of Punitive Damages violated the 14th
Amendment to the Constitution prohibn on excessive or arbitrary
punishment (Doc. 646, p. 7, 1d);

E) This Honorable Court enteby allowing Defendant Robert
Yoncuski to be cross-examined cenning an audiotape of a security
call that was never dikised, not listed as aexhibit and the Court
admitted that the Plaintiff wa%sandbagging” Defendant Yoncuski
(Doc. 646, p. 7, Ye);

F) Defendant Vanessa Yoncusgientitled to a new Trial on
liability and damages as the onlygsible basis of liability was the
aforementioned improperly admitteddao recording (Doc. 646, p. 7,
1f); and,

G) This Honorable Court erred by submitting to the jury the
issue of Plaintiff's alleged wageds and emotional daages for alleged
injuries incurred at the policeadion. (Doc. 646, p. 7, 19).

In the alternative they also seskew trial (Doc. 646, p.7).
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DefendanfThomasYoncuki asserts as error:

A. The Court’s denial of the Mmn in Limine and admission of
testimony of the Plaintiff concernirtge value of her stolen jewelry on
the basis of collateral estoppel (D&d8, p.4, 111) [This assertion of
error mirrors argument “Cof the other Defendants];

B. The Court’s charge instructintpe jury that “[tlhe risk of
uncertainty should be thrown upon the wrongdoer instead of upon the
injured” was misplaced as the gealerule of placing the burden of
proof of the measure of damagestbe plaintiff applies to conversion
cases and the charge given to jhey did not, therefore, properly
apprise the jury of the applicableaw (Doc. 648, p.4, {13)[This
argument mirrors argument A tife other Defendants]; and,

C. The Court’'s charge for non-economic damages and
preexisting condition or injury wemgot appropriate since recovery for
noneconomic damages and psycholdgigaries were not connected
with a physical injury (Doc. 648, %. 114). [This assertion of error
mirrors argument “B” of th other Defendants].

Like the other Defendants, Thomaencuski seeks an amended judgment or
new trial. All three motions have bebrefed (Docs. 645, 647& 649) Plaintiff has
filed a single responsive brief (Doc. 658nd Thomas Yoncuski filed a timely reply

brief (Doc. 660). The motions are ripe for dgon. | will attempt to respond to each

argument raised by the motions seriatim.

2 Plaintiff filed a concurred in requestfite a single responsevbrief (Doc. 653) and
that request was granted by Order (D&84) on November 6, 2019. Plaintiff's
responsive brief (Doc. 659) was filed on November 22, 2019.
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Il.  THE ALLEGATIONS OF ERROR

A. THE JURY CHARGE'WRONGFUL CONDUCT OFDEFENDANT MAKES
DAMAGE CALCULATION DIFFICULT.”

Moving Defendants argue that the Cositharge to the jury on the issue of
damages, mislead the jury and caused tbemmisapply the burden of proof. In
particular Moving Defendants claim thatarging the jury on the wrongful conduct
of the Defendants was error. Plainsfftheory of the case was that Defendants
conspired to steal a safe from her home and convert the contents. Defendants
variously argued that either they were motolved in the theft and concealment of
the safe or that all the contents were me¢dl. Plaintiff admigd that some of the
contents were returned torimut claimed much of what waeturned was damaged.

The Court’s challenged instructions tioe jury on the issue of damages
included the following language:

A defendant whose wrongfubnduct has rendered difficult the
ascertainment of the precise danmgaffered by the plaintiff, is not
entitled to complain that damagesonat be measured with the same
exactness and precision as would otheevbe possible. It would be a
perversion of fundamental principle§justice to deny all relief to the
injured person, and therebyliewe the wrongdoer from making any

amend for his acts. In such casehile the damages may not be
determined by mere speculation guess, it will be enough if the

3 No party has requested a transcript ofttled. Without the transcript the court is
required to rely on its own notes aratollection regarding the testimony and
evidence. Any quotes fromdhury charge in thispinion are taken from the
written jury instructions (Doc. 604) that wedestributed to the parties, read to the
jury, and sent to the jury room duringliderations. Without a transcript showing
that the objections were preserved | will assume for this opinion that they were.
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evidence shows the extent of tdamages as a matter of just and
reasonable inference, althougle thesult be only approximate. The
wrongdoer is not entitled to complahmat damages cannot be measured
with the exactness and precision thaiuld be possible if the case,
which he alone is responsible for kireg, were otherwise. The risk of
the uncertainty should be thrown upon the wrongdoer instead of upon
the injured party. The precise amogannot be ascertained by a fixed
rule but must be matter opinion and probable estimate.

(Doc. 604, pp. 23-24)

The source for this portion of the charge waslge Tech. Sesy, Inc. v.
Clancy, 813 A.2d 879, 885-86 (Pa. Super. 20(08)ernal citation omitted). The
charge on wrongful conduct is a correctetiant of Pennsylvania law. Importantly,
that was not the only instruction on damsagdhe jury was also instructed, more
than once, that the burden of proving her damages by a preponderance of the
evidence was on the Plaintfffln addition the jury waiinstructed as follows:

While the measure of damagesdonversion is the market value

of the converted property at thene and place of conversion, such a
value is often unascertainable. & also well-settled that mere

4 For example: “Donna Deitrick mustqwe these damages hypreponderance of
the evidence. Your award must beséd on evidence and not speculation or
guesswork.(Doc. 604, p. 18); To prove a claiihconversion or trgmss to chattels,
Donna Deitrick must prove by a prepondera of the evidence:... (Doc. 604, p. 20;

| remind you again that your verdict asstach specific claim na be by agreement
of all jurors. To find in favor of DonnBeitrick, all of you must agree that Donna
Deitrick has proven the elements of thktim by a preponderance of the evidence.
(Doc. 604, p. 31); and, Listerarefully to what the other jurors have to say, and then
decide for yourself whether the Donmzeitrick has proved her claims by a
preponderance of the eviden (Doc. 604, pp. 31-32).”
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(Doc.

uncertainty as to the amount ofndages will not bar recovery where it
is clear that the damages are ithgult of defendant’s conduct.

Please remember that damages cannot be based on mere
speculation or bias. You should not award damages because you did
not like a particular defendant, apolu should not deny damages if you
did not like the plaintiff. Youmust decide damages based on the
evidence, not on any prejudice oa®iyou may have about the conduct
here or the parties involved inishcase. The purpose of damages
involving lost or damaged propgris not to make Donna Deitrick
wealthy or to punish the defendants. The purpose of property loss
damages is to fairly compensate tblaintiff for the property loss she
suffered.

604, p. 24-25)
The jury was also given this specific instruction on the burden of proof:

This is a civil case. Donna DadK is the party who brought this
lawsuit. Jeff Adams, Marianne Ads, Thomas Yoncuski, Robert
Yoncuski, Vanessa Yoncuski, andnda Long are the parties against
whom the lawsuit wasléd. Donna Deitick has the burden of proving
her case by what is called theeponderance of the evidence. That
means Donna Deitrick has to proveytmu, in light of all the evidence,
that what she claims is more likedp than not so. To say it differently:
if you were to put the evidence faatte to Donna Deitrick on one side
of a scale, and the evidence favdealb each Defendant as to the
particular claim alleged on the opjgesside of the scale, Donna
Deitrick would have to make theaes tip somewhat on her side for
each claim alleged and as to e@efendant. If Donna Deitrick fails to
meet this burden as &my claim, the verdict on that claim must be for
the Defendant. If you find after consideg all the evideoe that a claim
or fact is more likely so than ngb, then the clainor fact has been
proved by a preponderance of the evidence.

In determining whether ng fact has been proved by a
preponderance of evidence in thase, you may, unless otherwise
instructed, consider the testimony aif witnessestegardless of who
may have called themnd all exhibits received in evidence, regardless
of who may have produced them.

Again, as | mentioned in yopreliminary instructions, while you
may have heard of the phrase “proof beyond a reasonable doubt,” that
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Is a stricter standard of proof artdapplies only to criminal cases. It

does not apply in civil cases such as this. So you should put it out of

your mind and only apply the prepondeea of the evidence standard

that | have just described to you.

(Doc. 604, p. 6)

And finally, each of the fourteen guesis on the special verdict form begins
with “Did Donna Deitrick prove by a ppenderance of the evides...” or contains
similar language. (Doc. 602). There is simptybasis to assume that the jury was
confused or misled by these clear instions on the burden of proof.

When the basis for an alleged error of¢bart is in jury instructions, a district
court must first determine whether amog was made, considag “whether, taken
as a whole, the instructiongperly apprised the jury of¢hissues and the applicable
law.” Donlin v. Phillips Lighting N. America Corp581 F.3d 73, 78 (3d Cir. 2009).
When a motion for a new trial is based ondbart’s jury instruction, a new trial is
warranted only if the instructip taken as a whole, “fail® fairly and adequately
present the issues in the case withamrifusing or misleading the juryDonlin, 581

F.3d at 79. The requests for an amended verdict or new trial based on the jury

instructions will be denied.

B. NON-ECONOMIC DAMAGES FOR HUMILIATION AND PAIN AND SUFFERING
WHERE THERE WAS NO EVIDENCE OPHYSICAL INJURY OR IMPACT

The verdict slip in thisase had the following question:
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QUESTION 13: Did Donna Deitrick prove by a preponderance of the
evidence that any of these Deflants caused Donna Deitrick to
experience embarrassment, humiliatiand/or loss of the ability to
enjoy life? If the answer is yes wsany Defendant, please indicate a
dollar amount to compensate DonbDaitrick for the embarrassment,
humiliation, and/or loss of abilitto enjoy life caused by that

Defendant.
Robert Yoncuski: Yes  No $
Vanessalong: Yes  No $
Linda Long: Yes No $
Jeff Adams: Yes No  $
Marianne Adams: Yes No $
Thomas Yoncuski: Yes No $

Each of these six defendants was aatudeparticipation in a conspiracy to
steal a safe from Plaintiff's residesm and keep the valuable content$hey kept
the contents from her for over six montaad then only returned a portion of the
contents, much of which was damaget@ihe contents of the safe represented a
lifetime of jewelry collection by the Plaifitiand her Mother. Plaintiff testified and
the jury apparently believed that thernis had tremendous etlomal, as well as
pecuniary value, to her.

The Adams Defendants argue that it wa®r to allow the jury to consider

non-economic damages in this case. Theef provides the following rationale:

° Only Linda Long was found not responsiide involvement with the conspiracy
as indicated by the verdict on this ques and verdict questions 7, 8 and 9.
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The measure of damages for converssothe value of the property at

the time and place of the conversi@&grry v. Heinel Motors, Inc.56

A.2d 374 (Pa. Super. Ct. 1948) (citiég@gmpbell. Clark & Melia, Inc.,

29 A.2d 350 (Pa. Super. Ct. 1942).is well settled that the

Pennsylvania Supreme Court has doded that “[tlhee can be no

recovery for humiliation, disappointmg anxiety, or mental suffering,

or emotional distress when unconnected with physical injury or

physical impact.'Gefterv. Rosenthal119 A.2d 250, 251 (Pa. 1956).

(Doc. 645, p. 9).

The Geftercase is distinguishable from tlease because the damages there
were based on a factual sitiwa without either physical lnen or pecuniary loss. “In
absence of claim of pecuniary loss or phgkinjuries, plaintiff, who allegedly had
contracted with caters at anniversary dinner to chegkests’ coats without charge
to guests, could not recover for alleged humiliation eeatal suffering resulting
from caterers' charging guests tipsGefter v. Rosenthall19 A.2d 250, 251 (Pa.
1956). In his concurringa dissenting opinion Justitdusmanno notes that Gefter
Is simply a breach of contract casele goes on to cite an earlier Pennsylvania
Supreme Court case noting: ‘Ilmn v. Duguesne BorougB04 Pa. 551, 553, 54 A.
341, this Court said: “Mental suffering fi@ot generally been recognized as an
element of damages for which compensatian be allowed, unless it is directly
connected with a physical injurgr, isthe direct and natural result of a wanton and

intentional wrong (emphasis in original) Gefter v. RosenthaB84 Pa. 123, 127,

119 A.2d 250, 252 (1956).
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The initial brief of Thomas YoncusKieshes out the argument that the
measure of damages for conversion is dné/value of the property converted plus
interest. (Doc. 649, p26-28). However none of theses cited dealt with property
that clearly had both sentimental as welfiaancial value. Nor do any of the cases
cited include a claim of conspiracy, thefbnversion, IIED, an@urglary (trespass).
All of the cases cited lack the clearlyentional and wanton motive present in this
case.

DefendantitesPotere v. City of Philadelphja12 A.2d 100, 103 (Pa. 1955)
In that case the plaintiff's truck fell into a hole, and the issue was the negligence of
the City and a water main contractor llowing the hole to develop. The plaintiff
was only slightly injured but suffered fronsavere neurosis following the accident.
The Court upheld the award of consideratdenages for his mental distress. Justice
Musmanno filed a concurringpinion in which he said:

However, | wish to state that it can happen that a person would suffer a

severe traumatic emotial shock without physical injury or physical

impact. To the extent that the majgrseems to infer that there could
neverbe a situation where damagee agcoverable in the absence of
physical injury or physical impact, | disagree.

Potere v. City of Philadelphj880 Pa. 581, 590, 112 A.2d 100, 103 (1955).

Justice Musmanno correctly points oudtithe argument of the majority about

cases involving no physical injury is dicta since the plaintiff Potere did have injuries.
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Moving Defendants also citeéaves v. Corsor801 A.2d 546 (Pa. 2002). In
that case a single issue was before thpr&ne Court. “We granted allocatur to
consider a single issue, namely whettier Superior Court erred in remanding the
matter for reassessment of compensatiaiypages on the conversion and breach of
duty claims.”Paves v. Corsqnl73, 801 A.2d 546, 547 (2002The Court found
error and reinstated the compensatomnage claims for conversion and breach of
duty. The case does not stand for the psdpon, as argued by the Defendants, that
emotional distress claims mus accompanied by physical injury. The decision of
the Superior Coufit to the extent it was not rewed, also does not support the
Defendant’s argument.

Defendants also citeption One Mortg. Corp. v. Fitzgeral@87 F.Supp.2d 520,
529 (M.D. Pa. 2009)ln that case a homeowner collectgefire insurance claim check
and deposited the funds without the signatr permission of the mortgage holder
as required by the face of the check #mel mortgage agreement. The mortgage
holder sued the homeowners for convansi Summary judgment was granted.

There was not a claim that the bank su#eemotional distress. Any language on

®Paves v. Corsqr765 A.2d 1128 (Pa. Super. 20083yersed in part bfpaves v.
Corson 801 A.2d 546 (Pa. 2002). That opinion dealth the elements of battery
and intentional infliction of emotional stress, not whether emotional distress can
be an element of damages inanspiracy and conversion case.
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the measure of damages in that case igdano the facts of that case and is not
relevant in this case.

The final case reletupon by Defendants keystone Truck Equipment Co. v.
Russell Chevrolet Motors, IndNO. 94-CV-4620, 1996 WL 283677 (E.D. Pa, May
29, 1996). Keystone Trucknvolved a breach of cortct, conversion, and fraud
claim that arose when a company ad¢edpdrawings and calculations from the
plaintiff for inclusion in a bid and then used the documents with another company
to obtain the bid. Keystone Truck sued fast profits and the value of the work
they submitted. There was no claim foratimnal damages in iicommercial case
and the language describing the extent of dgsan that case is not directly relevant
here.

In response to these argumeRlaintiff asserts the following:

They (the Defendants) relgrimarily, upon a line of cases from
the 1950s which peg damages for &#omal distress to physical injury.

It is relatively evident that thlaw in Pennsylvania has moved away
from this position in the past 60 years.

In their arguments, the defendants focus on the conversion and
trespass to chattels claims whignoring the civil onspiracy claim.
Unlike either of the other two clais, civil conspiracy involves an
element of malice. Segaker v. Rangqs324 A.2d 498, 506 (Pa. Super
1974). The element aohalice was, in this cas shown by the actions
of the defendants in breaking irfbwnna’s home despite a PFA, taking
items not only of immense finantisalue but also of tremendous
psychic value due to associationghatime spent with Donna's mother,
and concealing the same for a periodigfmonths despite enquiries by
the courts and law enforcement.

Assuming arguendo that non-economlamages are unavailable
in garden variety claims for conversion and trespass against chattels,
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being subjected to a malicious conapy to deprive one of property,

coupled with home invasion, and delthte concealment in the face of

court orders, opens the door to emotional distress claims.

(Doc. 659, pp. 16-17).

Thomas Yoncuski argues in his suppleta€hrief that civil conspiracy is not
itself a tort but must allege an underlyingtt@®oc. 660, p. 7) (citing cases). In this
case the Plaintiff proved that she wa® thictim of a conspiracy where the
participants committed the torts of burglgne. trespass), theft, conversion, both
intentional and negligent infliction of emonal distress, and trespass to chattels,
among others. The conspiracy argument is baseG@ammmonwealth v. Musser
Forests 146 A.2d 714, 719 (Pa. 1958} owever, that case involved a breach of
contract matter that the government chtes@rosecute as a civil conspiracy and
turned on the applicable statute of limitets and a penalty clae under the Forest
Tree Seedling ActCom. v. Musser Forests, Ind46 A.2d 714, 716 (Pa. Super.
1958). While damages rely on the undenytort, the conspiracy is actionable once
an overt act in furtherance thfe conspiracy occurs.

A civil conspiracy becmes actionable when sorogert act is done in

pursuance of the common purposedesign held by the conspirators,

and actual legal damage resuBsker v. Rangq229 Pa.Super. 333,

324 A.2d 498, 506 (1974)t is the damage, and not the agreement

itself, that is the gravamen ofauvil conspiracy suit, and permits a

recovery.Daly v. Bright 345 F. Supp. 11, 14 (E.D.Pa.1972).
Cohen v. PelagattiB64 Pa. Super. 573, 5728 A.2d 657, 658 (1987)

Thomas Yoncuski also argues in his Responsive Brief for the first time that:
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The intentional infliction of ematinal distress and negligent infliction

of emotional distress claims agai Defendant Thomas Yoncuski

were dismissed years ago. (See [B&Y at 14-21). This Court stated

that “Defendant [Thomas] Yoncuskit®nduct fails to rise to the level

of extreme and outrageous behavtmat would permit recoveryl,]”

and that “Plaintiff has failed tprovide competent medical evidence

proving her emotional distress.” (Doc. 367 at p.17).

(Doc. 660, p. 10).

Thomas Yoncuski asserts that tgrant of summary judgment based on his
own conduct absolves him from any liability un@econspiracy they. That is not
the case. He may not have personally asfiéit“extreme andutrageous” behavior,
but those with whom he conspired did. Heresponsible for the acts of his co-
conspirators. This leaves the final gims, can emotionalral sentimental damages
be recovered under a conversion theory.

It is this court’'s opinion that a ain for conversion, when the property
involved has unmistakable etonal and sentimental ke in addition to its
pecuniary value will support a damageaad for that emotional and sentimental
value. To hold otherwise would mean, foample, that a thief could steal the purple
heart and bronze star awarded to a veteranyeturn them, and then be liable only
for the replacement value of similar dads on eBay. Refemees to commercial

cases of conversion are not entirelyipfid and should not limit the available

damages in this case.
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The requests for an amended verdiaiew trial based on the lack of physical
injury causing emotional damages will be denied.

C. PERMITTING PLAINTIFF TO TESTIFY AS TO THE VALUE OF THE CONTENTS
OF THE SAFE

The case in this court began in Augo2006. The underlying events took
place between 2003 and 2005. Parts ofdlasts from this cashave been in no
less than six different courts. Most pastlgave had at least one change of counsel,
just in this court, over the last thirteerB]lyears. On the evof trial, the moving
Defendants discovered what they perceéias a potential defense: “this case was
decided ten years ago.” The¢oint Motion In Limine uged the application of res
judicata and collateral estoppel to the issodkis federal court civil conspiracy and
conversion case from the state court divarage. Those motions were denied pre-
trial. During the trial timely objectionsiere made to the Plaintiff offering her
opinion on the value of the stolen properiyhese objections included allowing her
to offer an opinion as a “non-expert” aatlowing her to prove damages that are
barred based upon res judicata, iss@elpsion or collateral estoppel.

The first objection is easily met. @ Adams Defendants argue that Plaintiff
“provided very little evidence as to the existence of any of the non-returned jewelry.
She did not provide any sales receipphotographs, appraisals, or insurance
policies.” (Doc. 645, p. 7).The testimony about the existence of the jewelry was

limited to that of the plaintiff and hdifelong friend, Carol Bielski. While that
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evidence is admittedly not robust, if lesled by the jury it was enough to prove the
existence of an extensive jewelry collecti In Pennsylvania owners are permitted
to testify regarding the value of their pasty. As the owner of the allegedly stolen
property, Plaintiff is certainly competentgve lay opinion testimony as to its value.
E.g., Asplundh Mfg. Div., a Div. of plsndh Tree Expert Co. v. Benton Harbor
Eng'g 57 F.3d 1190, 1197-98d Cir. 1995);United States v. Laughlir804 F.2d
1336, 1339-41 (5th Cir. 198@¢ccordFed. R. Evid. 701, Advisory Committee Notes
(2000 Amendments). The Plaintiff’'s opon was based on over twenty-five years
of buying and selling jewelry on an alstoweekly basis. Her testimony was
carefully limited by the court to preventrifeom using outside expert sources or the
internet in formulating her opinion. Ty was charged on this issue as follows:
You have heard testimony contaigian opinion on the value of

her jewelry from Donna Deitrick. lweighing this opinion testimony,

you may consider her qualificatiorte reasons for her opinions, and

the reliability of the informationugpporting those opinions, as well as

the factors | have previously mentioned for weighing the testimony of

any other witness. The opinion of Ms. Deitrgould receive whatever

weight and credit, if any, you think appropriate, given all the other
evidence in the case.

(Doc. 604, p. 23)

There was no error in allowing Plaiffittio testify about the value of the
jewelry that was stolen from her.
The second part of this objectiothe collateral estoppel issue, is more

nuanced. However, thissige was fully briefed ancedided (Memorandum Opinion,
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Doc. 536). Motions to Reconsider wdiled and decided (Memorandum Opinion,
Doc. 576). The rationale of those twdecisions is incorporated into this
Memorandum by reference. @&ite is no need to reprititose eleven pages here.
The post-trial motions raise mew case law or factual bador a different result.
Thomas Yoncuski, in his Reply Bfi¢Doc. 660, pp. 2-4) argues that the
divorce court was required to find a value tbhe property in the safe to decide
alimony. Since the Court found thabina Deitrick did noprovide enough proof
to establish a value in the divorce, hguas that she has already been compensated
for that value via the alimony portion dhe equitable distribution award. |
respectfully disagree. Thelua of separate propertyasly one of many factors in
awarding alimony. In this case the digejudge found that there was not enough
proof of the value. It cannot be said that there was not proof of value, but that she
was awarded that value. After re-rempthe Divorce Court’s opinion (Doc. 660,
Exhibit A) and the arguments of Thomasn¢uski, | am still of the opinion that the
value of the items in the feawere simply found to be non-marital property. While
Plaintiff wife Deitrick did not offer proobf the value to satisfy the Divorce Court
Judge, she was not requireddimso and is not estoppeaifn proving that value in
this case. Thomas Yoncuski also argtied the Plaintiff here is estopped from
arguing the value based on langean her appellate bri@i the divorce case (Doc.

660, Exhibit D, pp. 16-41)] believe he misinterpretsefthrust of the argument in
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that portion of the brief. The argumenétd was about the cash in the safe, not the
jewelry. seeDoc. 660, p. 51).

Plaintiff also argues that the issu@as procedurally waived by not being
properly asserted as an affirmatigefense (Doc. 659, pp. 3-4) citidgizona v.
California, 530 U.S. 392, 410 (2000) and otherasas| agree. The divorce case
decision does not preclude this action, amen if it did, the issue was waivéd.

The requests for an amended verdict or new trial basedllateral estoppel
objections or allowing the Plaintiff tiestify about the value will be denied.

D. PUNITIVE DAMAGES NOT SUPPORTED BY UNDERLYING CLAIMS AND
VIOLATE THE 14TH AMENDMENT.

Robert and Vanessa Yoncuski argui& their motion that the punitive
damages were a constitutiomvablation. “The award oPunitive Damages violated
the 14th Amendment to the Constitutigmohibition on excessive or arbitrary

punishment (Doc. 646, p. 7)However, in their brief By defer to the argument of

"Thomas Yoncuski points out in his Repisief (Doc. 660) that he filed an amended
answer in 2009 after the divorce was findlhomas Yoncuski did file a document
entitted “Amended Answer” in 2011 ¢@2. 98, Order granting Motion for
Permission to file an Amended Answédpc. 96) that lists all the affirmative
defenses (paragraphs 221-228Je also pled the “Doctrenof Wages” as a defense
(1 226). Simply listing the “magic wordss defenses, without any explanation, is
not enough to preserve them. Originalu@isel for Thomas Yoncuski first entered
an appearance in 2006 (Doc. 18) and filecaswer (Doc. 39) which lists some of
the affirmative defenses, including estopffel221-226) also without explanation.
Current counsel for Thomas Yoncuskiened his appearance in 2007 (Doc. 59).
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Thomas Yoncuski on the issue of punitdemages and incorporate his argument by
referencé. Thomas Yoncuski does not raisee thonstitutional question, instead
relying on the argument that the punitive dansagere based in part on claims that
should have been precluded in this caBecause the constitutional issue was not
briefed, it is waived. See R. 7.5. | would note thatonstitutional challenges to
conduct are generally limited to actiohswder color of state law” done by state
actors. The punitive award here does noetnkat standard. | will consider the
merits of the objection by Robert andnéssa Yoncuski oruypitive damages under
the same argument raised by Thomas Yoncuski.

These Defendants’ argument agaipsnitive damages is based on their
contention that the value of the jewelry was fully litigated in the divorce. Plaintiff
should not have been allowed to offer amgof of the loss of the jewelry and then,
they argue, the corresponding claim for puei damages must fail. (Doc. 649, p.
21). If their assumption about the effeftthe divorce case was correct, | might
agree. However, since | believe the doscase equitable digiution decision did
not require a determination of the value of the jewelry, it is not a bar to litigating the
theft of the jewelry and its value in theourt. Therefore, the punitive damages

should stand.

8 “Finally, Defendants RolseYoncuski and Vanesdaong Yoncuski would adopt
and join in Section B of the Thomas Yoncuski Brief regaydunitive Damages.”
(Doc. 656, p.2).
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E. USE OF*SECURITY TAPE' CALL TO CROSS EXAMROBERT Y ONCUSKI.

During the testimony of Plaintiff £x-husband RobefYoncuski, he was
asked if his then girlfriend (now wiféfanessa Long Yoncuski was present when
the safe was taken from Plaffis residence. He said she was not. He was then
asked about a phone call that came fromTARecurity while tle burglary was in
progress. A portion of the ADT recordimgas played for the jury identifying the
caller from ADT and then stopped. Atighpoint there was an objection to the
recording and a sidebar discussion where ®hso said “First off, it's hearsay.
Secondly, talk about sandbaggi This was never proded, never on a -- never on
an exhibit list. Clearly, he was waitingtiurthis moment, the last moment of the
trial, to produce it. And there was cleathere was discovery requests out for this
type of information.” Lateduring that sidebar, | believe | said, “I don't think there's
any question you're sdbagged, but the question isjtiproper. | have not seen it
on any exhibit list, but it is impeachmentAfter the sidebar the jury was sent to
lunch and the tape was played in its entiretyn the tape RolbeYoncuski answered
the phone and was asked for the alarm chigally Robert Yoncuski had testified
that he said “Let me ask nwife.” He was then askedlife was sure he did not say
“Let me ask my girlfriend.”He denied it. When Plaiff was allowed to confront
Robert with the tape out of the presencéhefjury, Robert clearly says “Let me ask

my qirlfriend” and admitted as much afteearing the tape. After lunch, the jury

Page 21 of 28



was brought back in, and Robert was askdistening to the tape refreshed his
recollection on what he told the ADT opena He responded that his recollection
was refreshed and that he sdidt me ask my girlfriend. The tape was not admitted

into evidence and was not sent out with the jury.

According to Defendants Robert avidnessa Yoncuski: ‘fie audiotape was
not identified in Rule 26 Disclosures. dludiotape was not specifically identified
in Response to Discovery. The audiotape madisted as a Pre-Trial Exhibit.” (Doc.
656, p.4). Plaintiff argued ding the trial that the CD of the audio tape was present
in a group of boxes that were made &lae to defense counsel during discovery.
Defendants’ in their briehicknowledge this argument but indicate that they cannot
confirm that the CD was in the boxes dgrthe discovery conference. (Doc. 656, p.
4,1.n.1).

Defendants do not argue that the tape m@ genuine. Thegrgue that it was
not used for impeachment. | disagree e Tdpe was used to refresh the recollection
of a hostile witness. This could be cmlesed an impeachment. Defendants’ reliance
onBurdyn v. Old Forge Borougi330 F.R.D. 399, 404 (M.D. Pa. 2019) is misplaced.
In Burdynthe court found that the use @fphotograph for impeachment purposes
was not a violation of Rule 26. In thedise the photograph was taken by the witness

being impeached. In the instant casepthene call participant was the person being
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impeached. There is no argument thatttpe is genuine, only that it constituted
prejudicial unfair surprise.

Pursuant to Federal Rule of @iWwrocedure 26, “a party must, without
awaiting a discovery request, provide to tHeeoparties . . . aopy - or a description
by category and location - of all documents, electronically stored information, and
tangible things that the disclosing party imags possession, custody, or control and
may use to support its claims or defesfisunless the use would be solely for
impeachment.” Fed. R. Cif2. 26(a)(1)(A)(ii). In additio, Rule 26 requires a party
to provide “an identification of each docunt@n other exhibit . . . the party expects
to offer [at trial] and thos# may offer if the need arises,” except if that information
will be used “solely for impeachment.” &eR. Civ. P. 26(a)(3)(A)(iii). If a party
fails to timely provide the information asquired in Rule 26(a), “the party is not
allowed to use that information . . . topply evidence on a motion, at a hearing, or
at a trial, unless the failurgas substantially justified as harmless.” Fed. R. Civ.
P. 37(c)(1).

Robert Yoncuski argues that his case was prejudiced by the use of the tape.
In my view it was properlyised, and if it was not, it waharmless erro Robert
admitted that they broke into Plaintifftesidence and took heafe. He admitted
that he cut a hole in the safe and took thaeais out and hid them. He also admitted

during his testimony that he denied takihg safe during the divorce proceedings
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and was later convicted of perjury for tlthnial. His truthfulness was called into
guestion in this case when it came to whas wathe safe and if he returned all of
the contents. Plaintiff argued to the juhat Robert sat in jafor six month on a
contempt charge, refusing to purge haeth®f the contempt, because he hoped to
keep the contents of the saferoving that he was also untruthful about what he said
to the ADT operator, or even that by ilgtion his girlfriend and co-defendant was
in fact present at the house during the buygleas fair game for Plaintiff's counsel.
It was not error to allow the use of theéan the manner it waturing the trial.

We now turn to the second part oétbefendant’s argument about that tape,
that it was used to prove that Vanessa prasent during the burglary and that this
is the only evidence of heruolvement in this conspiracy.

F. USE OF‘SECURITY TAPE CALL AS ONLY BASIS FOR LIABILITY OF
V ANESSAY ONCUSKI.

Vanessa Yoncuski argues that tbely basis to find her liable is the
“admission” of the security tape call from tharglary. In that tae Robert Yoncuski
Is heard to say “Let me lasny girlfriend” in response to a question by the security
company operator. Howevehe taped call was neverdiaitted” into evidence and
it did not go out with the jury. It was uséalcross-examine Robert and refresh his
recollection when he testified that he tthid operator he said: “Let me ask my wife.”
When confronted with the tape Robertratied that he said “girlfriend” and not

“wife.”
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Plaintiff argues that the testimony Dbnna Deitrick thashe saw Vanessa
Yoncuski wearing stolen jewelry and tkestimony of Thomas Yoncuski that he
took the bags of jewelry that he “found” in his yard to Vanessa Yoncuski to turn
over to “the authorities” aradditional basis for the jutty find Vanessa involved in
the conspiracy. Those facts, without heinggoresent at the scene of the burglary,
if believed by the jury, are enough for her to incur liability as a participant in the
conspiracy to steal and conceal the eatd of the safe. The request by Vanessa
Yoncuski for an amended verdict or newaltbased on the use thfe audio tape will
be denied.

G. DAMAGES FOR INJURIES INCURRED AT THE POLICE STATIQN

Robert and Vanessa Yon&uargue that the jury was improperly allowed to
award damages for wage loss and painsaffiring resulting from the fight at the
police station.

At the Trial of this matter, the @tirt, over objection, submitted to the

Jury Plaintiff's claim for wage lossxd emotional distress for the events

that occurred at the Police Statidiese issues should not have been

submitted to the Jury and the Juwlyould not have been allowed to

make an award for these items.
(Doc. 656, p. 5)
Plaintiff first responds that wage lossas not alleged by the plaintiff, charged

by the Court to the jury, or found by they. (Doc. 659, p. 17). The Court has

searched the jury instructions and vetgigp and the words “wage” or “wage loss”
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do not appear. | cannot find that the junpde an award to the Plaintiff for wage
loss as a result of the incident at gwdice station as these Defendants argue.

Regarding the emotional distress claim Defendants make this argument:

Plaintiff's only testimony was théestimony of her counselor. The

counselor did not begin treatingetiPlaintiff until years after the

incident at the Police Station. The counselor admitted that he was
treating the Plaintiff for multiple stress indicators and it was not
possible to differentiate the increasestness due to the incident at the

Police Station. Due to the lack of evidence as to increased stress, the

Jury was left to speculate as to wietthe incident at the Police Station

in fact caused emotional distress to the Plaintiff. This speculation and

lack of evidence requires that a nénal be granted as to the claim for

damages that occurred at the Police Station.
(Doc. 656, p. 5).

Plaintiff responds only briefly to this argument as follows:

Moving, to the emotional distss component, Robert and Vanessa

make arguments with respect to threight of evidence. The subject of

the admissibility of Dr. Jacobs@n testimony has been briefed

previously and Donneelies on the arguments previously raised.
(Doc. 659, p. 17).

During the trial the Court allowed Plaintiff's psychologist, Dr. Jacobson, to
testify as a treating physician. Plaintiffasrrect that this argument goes to weight,
not admissibility. On this issue the jumas charged that they could award damages
only if they find that the conduct of Ralbend Vanessa actugltaused her either

past of future harm. Theddrt gave this instruction:

Damages should be awarded for all psychological injuries caused
by the taking of the safe and its cemits, and the events at the Shamokin
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Police Department even if a pregiing psychological condition was
only aggravated by the taking of thdesand its contents, or the events

at the Shamokin Police Department. If you find that Donna Deitrick did
have a preexisting emotional condition that was aggravated by any of
the Defendants' actions, then those Defendants are responsible for any
aggravation caused by the taking o¢ thafe and its contents, or the
events at the Shamokin Police gaetment. | remind you that the
Defendants can be heleésponsible only for those injuries or the
aggravation of an existing condititmat you find was factually caused

by the taking of the safe and its cents, or the events at the Shamokin
Police Department.

(Doc. 604, p. 17).

Questions four and five on the verdslip addressed the damages for the
actions of Robert and Vanessa at the pdataéon. (Doc. 602, p. 3). The jury found
that Robert was responsibler 30% and Vanessa 70%rfpast medical bills of
$12,030 and future medical bills of $13,50be only medical bills submitted were
for Dr. Jacobson. While Defendants arerect that his treatment did not begin for
several years after the incident, Dr. Jacolzbdmattribute some of Plaintiff's distress
to the incident at the police station. Itsvar the jury to dede how much to award

for that treatment, if it was related to the actions of RobervVamessa at the police

station, and they did. The requests formamended verdict orew trial based on the
award of damages for emotional distress raedical bills relating to the incident at

the police station will be denied.
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.  CONCLUSION
Because no error occurred during the ttred, motions to modify the judgment
or in the alternative requests for a newl tnmust be denied. An appropriate Order

will follow.

Date: December 5, 2019 BY THE COURT

s/William I. Arbuckle
William 1. Arbuckle
U.S.MagistrateJudge
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