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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

LINDA METCALF, MICHELLE : No. 411-CV-00127
HARTLY, FILMWEST ;
PRODUCTIONS, LLC, SUNWEST (JudgeBrann)

CAPITAL MANAGEMENT, Inc.
d/b/a SPIRIT HALLOWEEN,
DO YOU KNOW WHERE YOUR
PARENTS ARE, LLC
Plaintiffs,
V.
MERRILL LYNCH, PIERCE,
FENNER & SMITH, Inc. and
ROBIN BRUBACHER,
Defendand.
MEMORANDUM OPINION
OcCTOBER 10, 2017
Defendants Merrill Lynch, Pierce, Fenner & Smith, Inc. (“Merrill Lynch”)
and Robin Brubacher filed a Motion for Summary Judgmegtinst Plaintiffs
Linda Metcalf, Michelle Hartly, Filnwest Productions, LLC (FilmWest"),
Sunwest Capital Management, Inc. d/b/a Spirit Halloween (“Sunwest”), and Do

You Know Where your Parents Are, LLC (“ParentsPor the reasons that follow,

Defendantsmotion is granted in part and denied in part.

1 ECF No. 213.
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l. BACKGROUND

A. Ms. Metcalf's Screenplay and Collaboration with Ms. Hartly

In 2003,Ms. Metcalf began working on a screenplafed “Do You Know
Where Your Parents Are?”Hoping to turn hescriptinto a motion picture, she
engaged théilm production services dfilmWestand itsproducermanager, Ms.
Hartly. The parties signed a Term Sheet memorializing their relationship irf 2008.

B. Plaintiffs’ Initial Contact with the Jacobses

That same yeanvhile looking for a way to finance the film’'s production,
Ms. Hartly became acquainted with Michael Jacobs and his wife, Ruby Handler
Jacobgq“the Jacobses;)owners of Solar Wind Productions, LLC (“Solar Wind”),
a film production companyasedin Albuquerque, New Mexicd. The parties
apparently discusseBlaintiffs’ financing needs, andnoJanuary 8, 2009, Mr,
Jacobs sent an email to Ms. Hartly containing a “Welcome Packet”ithats
words, “explains the process” by whichldntiffs could obtainthe desired

financing®

2 ECF No. 215, Ex. B (Metcalf Dep.) at 7.

¥ ECF No. 215, Ex. C.

* ECF No. 215, Ex. G (Hartly Dep.) at 381-82.
> ECF No. 215, Ex. H.



The Welcome Packetxplainedthe financing process somedetail and
contained several documefitéccording to a “Film Funding Process Step by Step
Chart,” aproducerinterested in the Jacobses’ program first needesibonit her
proposed film's script, cast list, and production budget to Solar Wind for
approval” Solar Wind would then calculate an “Adjusted Production Budget”

l.e., the producer’'s submitteghroduction budget increased by Solar Wind’s fees
(which ranged from 10.6% to 12.5% of that bud§eThe producer theneeded to
complete and return a “Brokerage House Package” in order to create an account at
an unidentified “Brokerage Hous8.” After the producer provided “Proof of
Funds” and the parties signed a “Financing Agreement,” Solar Wind would
“provide[] wiring instructions” and the producer would wire a 10% “Development
Deposit” into the Brokerage House accothht.

The Welcome Packet contained two other documents: a “Funding Flow
Chart” which essentially reproduced the Step by Step Chart in visual form, and a
“Non-Disclosure, Confidential, and NeaDircumvention Agreement,” which

protected the Financing Agreement and discussions about that agréement.

° 1d.

”ECF No. 215, Ex. H, Film Funding Stbp Step Chart 11 II, V.
8 1d. g VI

° 1d. g VIl

10 1d. 19 VII-XIV.
1 ECF No. 215, Ex. H.



C. Plaintiffs’ Further Contact with the Jacobses

Later in January 2009 apparently after Mddartly signed and returned the
Non-Disclosure Confidential, and NoiCircumventionAgreement— Mr. Jacobs
emailed several more documertts her’> One of these documents was a
“Financing Program Summaryhatreiteratedhe process outlined in tigelcome
Packetdocuments andaddedother details abouthe “proprietary Solar Wind
Production’s Film Fund Mechanism® It indicated for example,that the
prospectiveproducer would be “listed as a-smnatory on the holding account”
containing the Development Depgghat the Development Deposit, “[u]pon . . .
receipt,” would be “converted to a Certificate of Depds{€D”) or similar
instrument. . . for no less than a 3 month term,” and that the producer would be
“listed as a cesignatory on the CD™* Next, a “Secured Working @pital Line of
Credit” would be “obtained against the CD as collateral” and “applied to obtain
total film financing.™ And finally, “[d] raw down” of funds from the line of credit
would “follow the schedule” approved by Solar Wind and the producer, Qat “i

the unlikely event that funding is not delivered within the estimated or reasonable

2 ECF No. 215, Ex. |.
13 1d., Financing Program Summary 1.
14

Id.

5.



time frame,” theDevelopmentDeposit would be returned. The summary also
noted that after the film was produced and earning money, Solar Wind would
receive 90% of thénet income” until “full recoupment,” at which point it would
continue to receive 55% of “net revenués.”

Another document sent by Mr. Jacobs in January 2089 a“Production
Finance Flow Chart for ‘ProductioMilestones, which again summarizefolar
Wind’s financing program, repeating that tbevelopmentDeposit would be
placed into an account “with the names of both the Depositrthe producer]
and the [Solar Wind] CFO or designé&.” Additionally, it revealed that Solar
Wind would obtén the necessary financing by “pledg[ing] additional collateral
required to obtain private financé&’”

Also emailed byMr. Jacobs to Ms. Hartly at this timethe most pertinent,
perhaps, for purposes of this motierwas Solar Wind’'s “Brokerage Pad&”
which provided instructions to prospective producers for transferring their
DevelopmenDeposit to the earliereferenced “Brokerage House'i.e., to Merrill
Lynch® The Brokerage Package began with a “Document Request List,” which

noted the paperwk needed for opening “Merrill Lynch Sub-Account” and

1% d.
7 1d. at 2.
18 ECF No. 215, Ex. |, Production Finance Flow Chart for “Production” Milestones § 7.
19
Id.
20 ECF No. 215, Ex. |, Brokerage Package.
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indicated that such paperwork which included corporate filings, a copy of a
photographic identification, and an IRS tax ID numberas to be delivered to
Lawrence Bellmore, airfancial advisor athat firm? The List provided Mr.
Bellmore’s phone number, fax number, email address, and physical mailing
address at his Merrill Lynch office in WilliamspoRennsylvani&®

The Package then contained two sets of “Instructiehehe for prospective
producers who were already Merrill Lynch clients, and oné¢hfose who were not
— which indicated that Development Deposits shouldlzeed intoa “designated
SubAccount of Solar Wad Productions Account Number 888D12; project
designated SuBccount Number to be determine®.”The Instructions also noted
that “[a]Jny questions regarding . . . the Merrill Accounts and the Development
Deposit Process should be directed to [Mr.] Bellei at one of two listed
telephone number3.

Finally, the Package included various documents on Merrill Lynch

letterhead or bearing Merrill Lynch insignia, including a professional profile of Mr.

2l ECF No. 215, Ex. |, Brokerage Package, Merrill Lynch Due Diligenceubeatation

Requirement.
22 d.

23 ECF No. 215, Ex. |, Instructions for Solar Wind Productions LLC Cliefis are NOT also
Clients of Merrill Lynch; ECF No. 215, Ex. I, Instructions for Solar Wind PradastLLC
Clients who are also Clients of Merrill Lynch.

24 1d. at 2.



Bellmore, information about Merrill Lynch’s “Insured Saving\ccount,” and
variousaccount applications.

D. Financing Agreement Between Solar Wind and FilmWest

Throughout February and March of 2009, Solar Wind and the plaintiffs
negotiated the terms efand finally signed- a “Financing Agreement® In its
final form, the Financing Agreement noted that Solar Wind would “deploy [its]
proprietary structured finance investment strategies for the purpose of obtaining
the total final production funding as provided for in this Agreem&nafid that
Solar Wind “shalldirect and manage the execution of all processes related to the
provision of film production financing®® It indicated that “[u]pon termination of
this Agreement for any reason, including [Solar Wind’s] failure to secure the
requisite financing during thénitial Financing Period . . . [the Developmgnt
Deposit . . . shall be returned . . . no later than 30 days from effective date of
termination.®® Although the agreement noted that plaintiffs were obligated “to
provide the[Development]Deposit to [Solar Wind’s] Selected Brokerage Firm, or

Merrill Lynch, per the instructions as provided by the Brokerage Firm Financial

% ECF No. 215, Ex. I.

26 ECF No. 215, Exs. L and M (emails between Mr. Jacobs and atdyH
2 ECF No. 215, Ex. N at 2.

%8 1d. 7 6.

29 1d. 7 8.



Advisor,

"3 neither Merrill Lynch nor any of its employees or agents vaeparty

to the agreement.

E. Solar Wind’'s Accounts at Merrill Lynch

Solar Windfirst opened alepositaccount at Merrill Lynch- numbered 888

07D12 (the “D12 Account)— in December 2008several weeks before the

Plaintiffs made contact with the Jacoh¥esA few weeksafter opening the D12

Account on January 28, 2009, Solar Wiatbo opened dine of credit (called a

“Loan Management Accouyitor “LMA”) at Merrill Lynch, pledging the funds in

the D12 Account as collateral.

F.  Merrill Lynch’s Knowledge of Solar Wind’s Financing Program

Plaintiffs claim that various individuals at Merrill Lynch acquired

knowledge of— and internally expressed concerns abeu$olar Wind and its

financing programn early 2009. On January 7, 2009, for example, Mr. Bellmore

may havestated in an email that he haeceived a copy othe “Solar Wind

Productions Business Model,” which he had apparently “already sent to Robin

30

31

32

33

Id. at 2
ECF No. 215, Ex. N;: ECF No. 215, Ex. B at 123.

It is unclear from the record when the Financial Agreement was actually sigheshtaned
into by all parties. A copy of this agreement entered into the record was sigried by
Jacobses- but not the plaintiffs- on March 12, 2009. ECF No. 215, Ex. N at 23. For
purposes of this motion, the exact date of the parties’ agreement is not relevarttabedt

on the events describédra — it likely occurred sometime in March 2009.

ECF No. 122 § 34; ECF No. 123 { 34.
ECF No. 215, Ex. K.



[Brubacher,Jour account manager for compliance reviélv.On January 9, 2009,
Mr. Bellmore may havestated in an email to Mr. Jacobs that “[tlhe manner in
which business is being transacted appears to be the pattern of money launderers],
and] you are putting your entire careers at risk and | am risking rfiine.”

On March 9, 2009, a vice president froriWlarrill Lynch office in Pasadena,
California,may havebeen shown Solar Wind solicitation materials by a client and
may haveexpressed concern tWMerrill Lynch’'s Office of General Counsel

(“OGC") that these materials were part of “some sortratid.”™

In response,
OGC may havdorwarded that information to, and discussed those concerns with,
Merrill Lynch’s office in Allentown, Pennsylvanif. On March 13, 2009,
someone at the Allentown officmay havetold Mr. Bellmore that Solar Wind
could not use Meilf Lynch documents in its solicitation materidfs.And Merrill

Lynch’s corporate designemay havdestified in deposition that such solicitation

was “improper.®

3 ECF No. 217, Response to Defendants’ Statement of Undisputed Facts  10. Theadmail its
does not appear in the record.

% ECF No. 216, Ex. AExpert Report of Peter W. Leibundgat) 1516 n.46. The email itself
does not appear in the record.

% ECF No. 217, Response to Defendant’s Statement of Undisputed Facts { 13.
37

Id.
% ECF No. 122 1 17.

3 ECF No. 217, Response to Defendant’s Statement of Undisputed Facts § 13. The portion of

this deposition cited by Plaintiff's counsel does not appear in the record.
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The Court is careful to note that the occurrence of the events described in the
precedingwo paragraphs is speculative.e., all that can be said is that most of it
“may havé happened Throughout the papers filed in response to Defendants’
Motion for Summary Judgmefit,Plaintiffs’ counsel makes repeated references to
various emails and depositions, sometimes quoting those documents extensively.
Plaintiffs’ counsel, howevehas failed to enter those documents into the record.
The only exhibit attached tany of Plaintiffs’ instant filings is an “Expert Report”
prepared by a Mr. Peter W.elbundgut— whom Plaintiffs characterize as a
“banking expert’— whose reporsimilarly quotes ggain,sometimes extensively)
from various emails and depositicthsit do not appear in the record.

The only record evidence on this matter shows that on March 18, 2009, Mr.
Bellmore emailed Solar Wind's “Brokerage Package” to Ms. Brubacher and
another Merrill Lynch employee, indicating that it was “the package sent by
Michael Jacobs to his client8”

As Plaintiffs’ counsel is surely aware, when opposing a motion for summary

judgment, the Federal Rules of Civil Procedure require a party to support its

0" |.e, Plaintiffs’ Brief in Opposition to Defendant’s Motion for Summary Judgment, ECF No.
216, and Response to Defendants’ Statement of Undisputed Facts, ECF No. 217.

“l ECF No. 217, Response to Defendant’s Statement of Undisputed Facts § 13. The entire
email itself does not appear in the record; instead, Plaintiffs’ counsel kagdhan image of
(what may be only a portion of) that email within the text of this filing.

-10-



factual positions by “citing to particular parts of materialshe record’* As
examples of suchecord evidence, the Rules point to “depositions, documents,
electronically stored information, affidavits or declarations, stipulations (including
those made for purposes of the motion only), admissions, interrogatory answers, or
other materials® It goes without saying thapse dixitstatements in a party’s
filings — such as descriptions of deposition testimony and purported quotations
from various documents arenot “materialsin the record.” Plaintiffs’ counsel’'s
deficit in this regard is particularlgurious and vexing after the plethora of
discovery disputes that occurred in this cassome of which were borderline
puerile — which presumably allowed Plaintiffs’ counsel to obtain the evidence
necessanat this stage of the litigation to properly aelsls a motion for summary
judgment.

Whenreplying to Plaintiffs’opposition to Defendants’ motion for summary
judgment Defendantslid not object to Plaintiffscounsel’s failure tacompilethe
required record, though (again, as Plaintiff's counsel is surely aware) at the
summary judgment stag®efendants could hawabjected to such a practice, or
“objecfed] that the material cited to support or dispute a fact cannot be presented

in a formthat would be admissible in evidenégZ e.g, because it is hears&y.

2" Federal Rule of Civil Procedure 56(c)(1)(A).
®d.
*  Federal Rule of Civil Ricedure 56(c)(2).
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For purposes of this motion, however, the Caoullt assume that the above
described events were properly supported by record evidence. Even though this
undoubtedly helps bolster R#iffs’ arguments this accommodatiorwill not, as
discussednfra, affect the disposition of the instant motion.

G. Plaintiffs’ Interactions with Merrill Lynch

On March 16, 2009, Mr. Bellmore emailed Ms. Metcalf the “documents to
open your account with Merrill Lyn¢h'® which Ms. Metcalfcompleted andiaxed
back later the same ddy. These completed forms indicate that Plaffs were
attempting to open aubaccounto the D12 Account, wittMs. Metcalf listed as
the “primary contact” and the “authorized representative.” Ms. Jddahdler
was listed as a “business partner” and the application indicated that she was to
receive copies of certain mailings “for account of Solar Wind Productins.”

The next day, March 17, 2009, Mr. Bellmore emailed Ms. Brubacher, noting

that:

% See, e.g.Smith v. City of Allentowrb89 F.3d 684, 693 (3rd Cir. 2009) (“Hearsay statements
that would be inadmissible at trial may not be considered for purposes of summary
judgment.”);but see Shelton v. Univ. of Med. & Dentistry of N223 F.3d 220, 223 n.2 (3rd
Cir. 2000) (“In this circuit, hearsay statements can be considered on a motiomfoasy
judgment if they are capable of admission at trial.”).

% ECF No. 215, Ex. P. This email was apparently sent from Mr. Bellmtpetsonal email

address.”

*" ECF No. 215, Ex. R.

48 d.
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| have a new client for Solar Wind which | assisted in completing
[account] docs last evening. They faxed over the completed
application late last evening. | will be calling them today to get the
profile form completed. They have faxed over some othpporting
documents as well. The wire will be $200K . . . | am still waiting on
the final deposit requiredThe account will be in the name of the film
and the producer/writer is going to be the managing member on the
account. They will wire in the funds and complete all their
documentation with SolaNinds and then modify the . account to
pledge against the LMA’

Despite apparently receiving and discussing the completedcaipgrh
forms, no account or subaccountor that matter was ever opesd for Plaintiffs
at Merrill Lynch >

H.  Plaintiffs’ Deposit to Merrill Lynch

On April 1, 2009, Plaintiffgpurchaseda cashier’'s check made out to Solar
Wind and deposited it into Solar Wind’s D12 account at Merrill LyHch.

Although Ms. Metcalftestifiedin depositionthat “the $200,000 was supposed to

49 ECF No. 217, Response to Defendant’s Statement of Undisputed Facts § 22. The entire
emalil itself does not appear in the record; instead, Plaintiff's counsel kagthan image of
(what may benly a portion of) that email within the text of this filing.

In a May 1, 2009 letter sent to Merrill Lynch Headquarters, Ms. Metcalinsldhat Mr.
Bellmore emailed her on March 16, 2009he day she received and returned the account
application —staing that “[tlhe contract” (perhaps the Financing Agreement) “calls for
wiring funds to the Solar Wind Account and having 2 signatures on the account for the
protection of Producer. That cannot be accomplished as it then gives Linda [Metcalf
authority ove other client accounts and assets beyond the CD in the Solar Wind account and
other sub accounts. Therefore, | setup the sub account for wiring funds directlydotihe F
moment, Linda Metcalf is the only signature on the account and will be in control of the
funds. Once the account is established we can add the CFO as the other signature on the sub
account and require two signatures from that point out.” ECF No. 215, Ex. O § 2. This
email has not been entered into the record by either party.

0 ECF No. 215, Ex. Q at 8, 29-30.
>l ECF No. 215, Ex. S, Hartly Aff. § 5; ECF No. 122  27; ECF No. 123 { 127.
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be in my sole control* it was never used to purchase a CD nor was it transferred

to any subaccount.

A few days later, on April 6, 2009, the administrative manager of Merrill

Lynch’s Allentown office emailed Plaintiffs’ attorney, stating that

It has come to our attention that you have received a set of documents
entitled “Brokerage Package” from Solar Wind Productions, LLC,
Michael Jacobs, and/or Ruby Jacobs . . . It is our understanding that
those documeniaclude certain forms published by Merrill Lynch . . .

or otherwise refer to Merrill Lynch.

This is to notify you that Merrill Lynch [is] not a sponsor of, or in any
other way connected to any offering by [Solar Wind]. Furthermore,
[Solar Wind] is not athorized to distribute Merrill Lynch materials.
Please note that you may only open an account with Merrill Lynch
through a Merrill Lynch financial advisGr.

Slightly more than two weeks later, on April 22, 2009, Ms. Metcalf

contacted Merrill Lynch and asked for a return of her fuiddhat same day,

Merrill Lynch removed$166,060.74 from the D12 accountwhere Ms. Metcalf’s

$200,000 had been depositedo satisfy the outstanding debf Solar Wind’s

LMA account>®

52

53

54

55

ECF No. 215, Ex. B at 130.
ECF No. 215, Ex. S, Hartly Aff., Ex. 2.
ECF No. 122 11 60-61; ECF No. 123 11 60-61.

-14-



l. Trojan Productions

Plaintiffs werenot the only individuals who sent money to Solar Wind's
D12 account. On January 6, 2009, before most of the events dissupsatbok
place, Mr. Bellmore emailed Ms. Brubacher about a “$275K wire” sent to the D12
Account by an organization named “Troj@roductions, Inc>® Three months
later, on April 1, 2009- the same day, coincidentally, that Plaintiffs made their
own deposit to Solar Wind’'s D12 AccountTrojan requested thats funds be
transferred to a subaccount.

J. Fallout Between Plaintiffsand Solar Wind

On May 19, 2009, FilmWest sent a letter to Solar Wind, terminating the
parties’ relationship® The letter noted that Solar Wind failed to deposit Plaintiffs’
$200,000 intoca subaccounand failed to purchase a CD in Plaintiffs’ narfelt

also alleged that, although the Financing Agreement required return of Plaintiffs’

0 ECF No. 215, Ex. J.Presumably, Trojan Productions is, like FiimWest, a film production
company, because the email indicates that Trojan “will be sending additioasliwigs they
register and contract additional films.”

>" ECF No. 215, Ex. Q at 54.

The next day, Mr. Béhore may haveforwarded Trojan’s email requesting this transfer to

Ms. Brubacher, while indicating to her that “the feared has begun.” ECF No. 216,dx. A

11. The email itself does not appear in the record. In deposition, Ms. Brubzahérave
testfied that she had “no idea” what Mr. Bellmore’s comment meant at the time, arsth¢hat

did not inquire further about it. ECF No. 217, Ex. A at 11. Ms. Brubacher’s deposition
transcript does not appear in the record. Whether these events actually happened, howeve
is irrelevant for purposes of deciding the instant motion.

8 ECF No. 215, Ex. S, Hartly Aff., Ex. 3.
59
Id.
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Deposit within 90 days, “Ruby Jacobs recently admitted that such would not be
possible, and that a ‘few weeks’ beyond such deadline would be necé8sary.”
Additionally, it noted thatbecause Solar Wind “so mismanaged [its] relationship
with Merrill Lynch . . . that Merrill Lynch . . . has in fact frozen the fuhts.
Finally, it requested “immediate cooperationeffecting termination of all prior
agreements, relationships, and transactions between us, includingogication
and instruction to Merrill Lynch to immediately release and return our $200,000
deposit.®?

K.  New Mexico Action

This letter did not,apparently, effect the return of Plaintiffs’ $200000
Correspondingly, in Jun2009, Plaintiffs filed a complaint in a New Mexico state
trial court against Solar Wind and Merrill Lynch, seeking return of their
DevelopmentDeposit® In its July 1, 2009%answer to this complaint, Merrill
Lynch noted that three partiesPlaintiffs, Trojan Productions, and the Jacobses

wereasserting competing claims to the funds in the D12 Acc8uMerrill Lynch

0 g,

®L |d. In deposition, Merrill Lynch’s corporate designeay haveestified that Solar Wind'’s

“account was frozen on April 17th.” ECF No. 217, Response to Defendants’ Statement of
Undisputed Facts { 27. That deposition does not appear in the record.

2 ECF No. 215, Ex. S, Hartly Aff., Ex. 3.

% ECF No. 215, Ex. S, Complaint for Injunctive Relief and Writ of Replevin.

64 ECF No0.215, Ex. T {1 34-45.
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therefore asserted an interpleader claim against thosespand sought to deposit
the balance of the D12 Account with that cdtrt.

The New Mexico court approved that requ8stand on June 2, 2011, the
court signed a “Stipulated Order on Distribution of Interpleader Funds,” which
allocatedthe D12 Account bahce— $235,478.68- between the three parties.
Plaintiffs’ share was $115,239.84.

L. Procedural History

Plaintiffs instituted the instant action by filing a complaint on August 17,
2009%® The procedural history between that filing and the instant motion is
extensive, tortured, and complex, and inclutthespreviouslyreferencedliscovery
disputes’® several motions to dismiSsand previous motions for summary
judgment’* and a trip to the United States Court of Appeals for the Third Ciftuit.

Plaintiffs filed theirSecond (an@urren) Amended Complaint on March 1,

20127 In it, Plaintiffs allegedmultiple counts against the current Defendants as

% 1d. 11 4654.

® ECF No. 215, Ex. U.
" 1d.

® ECF No. 1. The complaint was filed in the Eastern District in Pennsylvania.
%9 See, e.g ECF No. 128.

0 See, e.g ECF Nos. 10, 29, 106, and 170.

b See, e.gECF Nos. 32, 13$nd162.

2 See, e.g ECF No. 167.

* ECF No. 122.
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well as against Mr. Bellmore, the Jacobses, Solar Wand,Rio Grande Studios,
LLC (“Rio Grande,”another entity owned by the Jacobse#}t this juncture,it
suffices to note that Mr. Bellmore, the Jacobses, Solar Wind, and Rio Grande are
no longer parties to this action, and the claims asserted solely agaisst tho
defendants have been extinguished.

Five outstanding counts remaamgainst Merrill Lynch and Ms. Brubacher
In Count I, Plaintiffs assert violations of the Racketeer Influenced and Corrupt
Organizations Act (“RICO”), 18 U.S.C. §1962.Counts II, Ill, IV, and V allege
fraud, conversion, civil conspiracy, and breach of fiduciary duty, respecfively.
Plaintiffs seek direct and consequential damages, treble damages (under their
RICO claim), costs of suit, attorneys’ fees, and disgorgerérdany earned
compensation (undéhneir breach of fiduciary duty claim).

Defendants filed the instant Motion for Summary Judgment on October 3,
2016/° In their motion, Defendants argue (1) that Plaintiffs do not have sufficient

evidence to prove the requisite elements of their RICO cl4if®), that Plaintiffs

™ 1d. 9 7685.

S 1d. 99 861009.

® ECF No. 213. Although labeled “Motion for Summary Judgment,” it does not seek judgme

in favor of the Defendants on all counts or on all issues. Therefore, it may more pbaperly
labeled a motion fopartial summary judgment.

T d. 97 3.
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do not have sufficient evidence to prove their breach of fiduciary ¢faamd (3)
that Plaintiffs cannot recover, as a matter of law, any preproduction expenditures
incurred in connection with PIdiffs’ efforts to produce the filnor any lost profits
that Plaintiffs allege the film would have earned had it been prodticed.

Plaintiffs filed their Opposition to this motion on October 24, 2¥16.
Defendants replied to this Opposition on November 76261
. DISCUSSION

A. Standard of Review

Summary judgment is granted when “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.®?> A dispute is “genuine if a reasonable tridrfact could find in
favor of the nommovant,” and “material if it could affect the outcome of the
case.® To defeat a motion for summary judgment, then, the nonmoving party

must point to evidence in the record that would allow jury to rule in that party’s

8 1d. 1 4.

" 1d. 19 57.

8 ECF No. 216.
81 ECF No. 218.
82 Federal Rule of Civil Procedure 56(a).

8 Lichtenstein v. University of Pittsburgh Medical Cen91 F.3d 294, 300 (3rd Cir. 2012)
(citing Anderson v. Liberty Lobby77 U.S. 242, 248, 252 (1986).
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favor.®* When deciding whether to grant summary judgment, a court should draw
all reasonable inferences in favor of the mooving party?°

B. Whether Plaintiffs Can Establish a Claim Under 18 U.S.C. §
1962c)

Section 1962(c) of Title 18 of the United Stafaxle states that

It shall be unlawful for any person employed by or associated with
any enterprise engaged in, or the activities of which affect, interstate
or foreign commerce, to conduct or participate, directly or indirectly,

in the conduct of such enterprise’s affairs through a pattern of
racketeering activity or collection of unlawful debt.

To prove a violation of this provision, then, a plaintiff must show
(1) The existence of an enterprise affecting interstate commerce; (2)
that the defendant wasn@loyed by or associated with the enterprise;
(3) that the defendant participated . either directly or indirectly, in
the conduct or the affairs of the enterprise; and (4) that he or she
participatedhrough a pattern of racketeering activity
RICO cefines “racketeering activity” to include “any act or threat involving
specified statdaw crimes, any act indictable under various specifiederal

statutes, and certain federal offens€sThere is no need, however, for a plaintiff

8 Federal Rule of Civil Procedure 56(c)(LLjberty Lobby 477 U.S. at 249.

8 Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Gof5 U.S. 574, 587 (1986) (citation
omitted).

8 United States v. Bergrin650 F.3d 257, 265 (3rd Cir. 2011) (quotittpited States v.
Irizarry, 341 F.3d 273, 285 (3rd Cir. 20033ee also Sedima, S.P.R.L. v. Imrex €63 U.S.
479, 496 (1985) (“A violation of § 1962(c) . . . requires (1) conduct (2) of an enterprise (3)
through a pattern (4) of racketeering activity.”).

8 H.J., Inc. v. Northwestern Bell Telephone Gt92 U.S. 229, 232 (1989) (internal quotation
marks omittedciting 18 U.S.C. § 1961(1)).
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to show that a defelant has “already been convicted of a predicate racketeering
act.”®
The statute also indicates thdfpattern of racketeering activity
requires at least two acts of racketeering activity . . . the last of which
occurred within ten yearsexcluding any period of imprisonment)
after the commission of a prior act of racketeering actfVity.
The Supreme Court has noted, however, that “there is something to a RICO
patternbeyondsimply the number of predicate acts involvéd.This is true even
if there are more than the required two acts, since ‘“[i]t is not the number of
predicates but the relationship that they bear to each other or to some external
organizing principle” that matters. To prove a “pattern of racketeeringtiaity,”
then, a plaintiff “must show that the racketeering predicates are redaiethat
they amount to or pose a threat obntinued criminal activity.® Such
“[c] ontinuity is both a closedand operended concept, referring either to a closed

period of repeated conduct, or to past conduct that by its nature projects into the

future with a threat of repetitior?”

8 |d. at 236.

89 18U.S.C. §1961(5).

% H.J., Inc, 492 U.S. at 238.

% d.

92 1d. at 239 (emphasis added).
% 1d. at 241,
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1. Whether Plaintiffs Can Demonstrate “CloseEnded
Continuity”

When a case involves an allegation of a “closed period of repeated ¢onduct
— also known as “closedndedcontinuity’ — the Third Circuit has noted that
“duration is thesine qua norof [such] continuity,” and that such schemes “deal[]
with fraudulent conduct lastingears sometimes over a decadd.” The Third
Circuit has also noted that, although there is no “litmus test” for determining when
a period of repeated conduct is sufficiently long to constituteloaeended
“pattern” under RICO, “twelve months is not a substantial period of time,” and has
held that a dyearlong scheme does not suffite.Plaintiffs and Defendants here
agree that if Plaintiffs cannot demonstrate more thamneyear period of
racketeering activity, they cannot show “closattied continuity %

Plaintiffs have not met their burden here. If Defendants the Jacobses
were involved together iaarly 2009 insome sort of scheme meant to defraud the
Plaintiffs and other hopeful movie producer#hich question this Court need not,

and does not, decidePlaintiffs have not produced any evidence from whigima

% Hughes v. ConsdPennsylvania Coal Cp945 F.2d 594, 611 (3rd Cir. 1991) (emphasis in
original) (internal quotation marks and citation omitted).

% |d. at 611.

% ECF No. 214, Defendants’ Brief in Support of Motion for Summary Judgmént“She
Third Circuit has thus held in a long line of unbroken cases that racketeetivity ahat
spans one year or less does not meet RICO’s continuity requirement.”); ECF No8216 7
(“Thus, for purposes of this motion, the question is not whether the Court is personally
convinced of the length of the racketeering, but whether a jury could find more than one yea
of a ‘pattern of racketeering activity.”).
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could find that such scheme lasteden one yea Plaintiffs have also not
produced any evidence showing what other possible “racketeering activity”
Defendants and the Jacobses could have been involvaat ieven identified what
any other such “racketeering activity” could be.

Upon the facts andevidencepresented herea jury could find that any
allegedfraudulentscheme began no earlier than late 2088lar Wind opened its
D12 Account at Merrill Lynch in December 2008, Mr. Bellmore emailed Ms.
Brubacher about Trojan’s deposit on January 6, 280&@on January 7, 2009/r.
Bellmore may havereceived the “Solar WindProductionsBusiness Model” and
forwarded it to Ms. Brubacher. Even af jury could infer that some sort of
fraudulent schem@ok place at this time, it couldfer only —based on th record
evidence- that it beganin, say, October or November of 2Q0&. a relatively
short period of time before Solar Wind and Merrill Lynch entered into a formal
relationship. Although perhapsSolar Wind and Merrill Lynch dealt with other
aspiring producers before this time, there is simply no evidence produced by
Plaintiffs which supports that finding.

Plaintiffs point to afew emails from January 2008 that, according to their
“banking expert,” “show[] Merrill Lynch’s deep involvement in the Jaebls
funds.” These emails which Plaintiffs’ counsel failed to insert into the recerd

were exchanged between an officer of Rio Grande (another one of the 3acobse
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entities) and Mr. Bellmore, and contain information and short discussion about the
“Seven Cities Entertainment District,” a proposed “destination venue project” that
the Jacobses were looking to build in Albuquerque, New MéxicBlaintiffs do

not explain, however, hoithese emails- which discuss a project that doest
involve the deposibf money by aspiring film producersto Solar Wind’s bank
accounts- relateto any alleged fraud that resulted in Plaintiffs’ lost Development
Deposit and similarly do not explain hothese emailsalone,areevidence of any
“racketeering activity.”

Therefore, even if a jury could find that the events surrounding the April
2009 loss of Plaintiffs’ Development Deposit were part of a fraudulent scheme,
and that the scheme started some time before Solar Wind first openeddteslill
D12 Account, a jurycould not find, based othe facially innocuous emails of
January 2008, either (1) that the April 2009 scheme began as early as January 2008
or (2) that there was some other “racketeering activity” occurring in January 2008.

Next, upon the facts and evidence presented here, a jury could find that any
alleged fraudulent scheme continued no later than July 1, 2009, when Merrill
Lynch filed its interpleader complaint in the New Mexico trial court. There is no
evidence showing that the relationship betweesrrMl Lynch and the Jacobses

continued past that poirtmaking it impossible to find that any alleged fraudulent

% ECF No. 219.
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scheme continued after that timend Plaintiffs do not allege or offer evidence of
any other racketeering activity that Defendants may Ipavecipated in past that
time.

Plaintiffs attempt to pin May 2010 as an end pointDefendants’ “pattern

of racketeering activity,” because that is when Defendants, in discovery, produced

account statements showing that they had satisfied Solar $VildA debt on

April 22, 2009,by withdrawing from the D12 Account. However, Plaintiffs point

to no evidence showing that Defendants were deliberately withholding this

information (even assuming such withholding could constitute “racketeering

activity”), and acts of “racketeering activitydo not constitute apatterri simply

because plaintiff happens to discover them more than a year after they occurred.
Since a jury could find that any alleged “racketeering activity” participated

in by the Defendants occurred no earlier than October 2008 and continued no later

than July 2009- a period of less than one yearPlaintiffs are unable to

demonstrate “closended continuity,” and therefore unable to demonstrate a

“pattern of racketeering activity” that way.

2.  Whether Plaintiffs Can Demonstrate OperREnded
Continuity

When a case involves allegations of “past conduct that by its nature projects
into the future with a threat of repetitior also known as “opeanded continuity”

— a plaintiff must “provdthat] the predicate acts [of racketeering activity] are part
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of a defendant’s regular way of doing business. That is, defendantespailang
term association that exists for criminal purposés.”

Plaintiffs have produced no evidence showing that any allégedulent
scheme involving Defendants and the Jacobses was part of Deferfdegtgar
way of doing business.” There is no evidence that anyone at Merrill Lynch besides
Mr. Bellmore was involved witlthe Jacobsesnd, in fact, Ms. Hartly admitted in
an affidavit that she “was informed that [Mr.] Bellmore had been fired as an
employee of Merrill [Lynch] by reason of his and [Solar Wind’'s] false and
unauthorized representations concerning the attachment of Merrill [Lynch] to the
[Solar Wind] film financhg program.®® On April 6, 2009, Merrill Lynch sent a
letter to Plaintiffs’ attorney disavowing any relationship between Merrill Lynch
and Solar Wind, and when the competing claiofs Plaintiffs and Trojan
Productions caméo light, Defendants filed for interpleader of the funds in the
New Mexico courtalmost immediately. There is no evidence, then, from which
the jury could find that Defendants “operate[d] a lbvegn association that
exist[ed] for criminal purposes> i.e, a jury could not find “opemnded

continuity.”

% Hughes 945 F.2d at 609-10.
% ECF No. 215, Ex. S, Hartly Aff. { 6.
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Because Plaintiffs have not produced evidence sufficient for a jury to find
either “closederded” or “openended” continuity, they are unable to prove that
Defendants were engaged in a “pattern of raeketg activity.” Therefore, they
areunable tosustairtheir claim undefl8 U.S.C. § 1962(c°

C. Whether Plaintiffs Can Establish a RICO Conspiracy Claim
under 18 U.S.C. § 1962(d)

Under 18 U.S.C. § 1962(d), “[i]t shall be unlawful for any person tGgioa
to violate any of the provisions of subsection (a), (b), or (c) of this section.” The
Third Circuit has held that “[a]ny claim under § 1962(d) based on a conspiracy to
violate the other subsections of § 1962 necessarily must fail if the substantive
claims are themselves deficien?” Because Plaintiffs have failed to sustain their
§ 1962(c) claim, and because there are no other § 1962 claims outstdhiting,

follows that they cannot sustain their 8 1962(d) claim, either.

19 1n their Motion for Summary Judgment, Defendants argued that Plaintiffs are similarly
unable about to prove other elements of their 18 U.S.C. 8§ 1962(c) claim. Specifically, they
argue that Plaintiffs are unable to prove “[t]he existence of an entegifecting interste
commerce” or “that [Defendants] participat@ither directly or indirectly, in the conduct or
the affairs of the enterprise.United States v. Bergrjr650 F.3d 257, 265 (3rd Cir. 2011)
Because the Court has found that Plaintiffs have failed nwodstrate one of the necessary
elements of Plaintiffs’ 8 1962(c) claim, it need rotand does not determine whether
Plaintiffs would be able to demonstrate other necessary elements of that claim.

191 |ightning Lube, Inc. v. Witco Corp4 F.3d 1153, 1191 (3rd Cir. 1993).

192 Although Plaintiffs’ Second Amended Complaint contains a claim under § 1962(a), this

Court previously dismissed that claim (as it appeared in Plaintiffs First Am&ataglaint,

ECF No. 94) in an Order dated October 31, 2011. ECF No. 112. Although Plaintiffs
successfully moved this Court to reconsider parts of that GsdeECF Nos. 115 and 121,
Plaintiffs did not ask this Court to reconsider its dismissal of the § 1962(a) dlairdid this
Court grant Plaintiffs leave to raise that claim in an amended complaint.
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D. Whether Plaintiffts Can Establish Damagesin the Form of Lost
Profits

Under Pennsylvania law, “a claim for damages must be supported by a
reasonable basis for calculation; mere guess or speculation is not efSugh.”
When aplaintiff seeks damages in the form of lost profitsere must beboth
“evidence toestablish them with reasonable certainty” and “evidence to show that
they were the proximate consequence of the [defendant’s] wtShdCburts are
generally “reluctant to award” such damages, “except when the business concerned
is established and not new and untri€l.” Lost profits “cannot be recovered
where they are merely speculative,” and “when a business is new and untried,
courts fave declared the measure of anticipated profits too speculative to provide a
basis for an award of damageg®”

Plaintiffs have produced no evidence tending to establish, with any
“reasonable certainty,” the lost profits they allegedly would have earnefbrout
Defendants’ conduct. To prevail on this claim for damages, it seems that Plaintiffs
would have to provat least(1) that Defendants’ actions caused Plaintiffs’ failure
to obtained thepromised funding (2) that,with the funding promised by Solar

Wwind, Plaintiffs would have been able to produce their film, (3) that Plaintiffs

193 stevenson v. Economy Bank of Ambridde Pa. 442, 454 (1964).

194 Delahanty v. First Pennsylvania Bank, N.218 Pa.Super. 90, 120 (1983).
195 1d. (internal quotation marks omitted).

198 1d. at 12021 (internal citations omitted).
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would haveproduced their film, (4) thaPlaintiffs’ completedfilm would have
found a commercial outlet, (5) thBtaintiffs’ completedfilm, once established in
that commerciaoutlet, would have earnemoney, (6) that the money earned by
Plaintiffs’ completed film in that commercial outlet would have been in excess of
the amount spent producing the film.

There is virtually no evidence to support any of these elements. ifdaint
point to a “distribution deal” with an entity called “Echo Bridge/iich they claim
provided a projectionof “domestic and foreign salé§® in the amount of
$14,043,430% Plaintiffs, howeverhave failed to enter this projection into the
record Theeis no explanation of how Echo Bridge calculated that amount, so
therefore there is no indication of whether such calculation itself would be
admissible in evidence or excluded as irrelevant, unreliable, or speculative.

In any event, evenvere this progction of Echo Bridge entered into the
record, Plaintiffs would still be standing on ground too weak to support their claim
for lost profits. Plaintiffs’ anticipated film was not an “established” business; it
was a “new and untried” project based on aeesgplay by a relatively

inexperienced writer with no previous filmriting credits to her nam®? In

107 ECF No. 215, Ex. B at 62.
108 ECF No. 215, Ex. W at 2-3.

199 SeeECF No. 215, Ex. B at-8 (Ms. Metcalf admitting that she had written “[m]aybe three or
four” other screenplays,” none of which had been “produced in any fashion”).
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deposition, Ms. Metcalf admitted that “even if everything had gone as [she]
expected it to go, [the]lm might not make money™*° and Ms. Hartly conceded
that “even iffthe] movie were made, it doesn’t mean that [wefevgoing to get all

or most of [our moneyback.™*

Plaintiffs’ claim for damages in the form of lost pte, then, cannot be

sustained, and is therefore denied.

E. Whether Plaintiffts Can Establish Damages in the Form of Lost
Pre-Production Expenses

Under Pennsylvania law, “[t]he victim of a misrepresentation is entitled to
all pecuniary losses which result from hediance on the misrepresentationt?
Such reliance damages are availagen inclaims of conversionr- where the
default rule is the “value of the converted property at the time of the camversi
because the “court’s owarching task . . is to compensate the plaintiff for the
defendant’s wrong,” which compensation includes “all actual losses or injuries
sustained as a natural and proximate result of the [defendant’s] wrdng.”

Here, Plaintiffs have produced sufficient evidence for a jury to find that they

expended money to produce their film in reliance on promises okfuidinding

110 1d. at 204.
11 ECF No. 215, Ex. G at 623.

12 Fort Washington Resources, Inc. v. Tanr&88 F.Supp. 455, 461 (E.D. Pa. 1994) (emphasis
added).

13 Fort Washington Resources, Inc. v. Tanr@®il F.Supp. 932, 944 (E.D. Pa. 19¢6)ernal
guotation marks and eitions omitted).
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for that film. Ms. Hartly and Ms. Metcalf both testified about these issues in their
respective depositiors? and the record contains a document detailing $372,872 of
these expensé$’ In their motion for summary judgment, Defendants argue that
these expenses should not be recoverable because Plaintiffs would have decovere
them only if the film was made and was profitatife. Defendants conflate the
concept of losprofits with reliance damages: the former reflect what a plaintiff
allegedlywould have made in the future, but for defendant’s wrongful actions, and
the latter reflect what a plaintifhctually has spent in the past, in reliance on
defendant’s wrongful actions.

Plaintiffs’ claim for damages in the form of ppeoduction expenses, the
can be sustained.

F.  Whether Plaintiffs Can Establish the Existence of a Fiduciary
Relationship Between Them and the Defendants

Under Pennsylvania law, a fiduciary relationship is “characterized by
overmastering influence on one side or weakn#sgendence, or trust, justifiably

reposed, on the other sidg” The relationship between a broker and his client is a

114 ECF No. 215, Ex. B at 239-40, Ex. G at 360.

115 ECF No. 215, Ex. X.

116 ECF No. 214 at 15 n.4.

117 eToll, Inc. v. Elias/Savion Advertising, In811 A.2d 10, 23 (Pa. Super. Ct. 2002).
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fiduciary relationship that imposes certain obligations on the brokex-wis his
client!'®

Here, Defendants argue that no fiduciary relationship existed between
Plaintiffs and Defendants because Defendants never actuallpespéhe
subaccount for which Plaintiffs applied. While it is true that the opening of such
an account would have created a fiduciary relationship, the law in tlissanet

so formalistic as to prohibit the formation of such a relationship based merely upon
Defendant’s failure to accept Plaintiffs’ account application. The record seaeal
number of interactions between Mr. Bellmore, acting as Mégmich’s agentand
Plaintiffs regarding the steps needed to set up Plaintiffs’ subaccofintd Ms.
Metcalf testified in deposition that she felt a “sense of relief” and “didn’t have to
worry” about her money when she learned that Merrill Lynch was the firm selected
to hold her money™ From these facts, a jury could find that the Plaintiffs
“lustifiably reposed” trust in the Defendantsi.e. that a fiduciary relationship

existed between them.

Plaintiffs’ claim for breach of fiduciary duty, then, can be sustained.

118 Merrill Lynch, Pierce, Fenner & Smith v. Perell@56 Pa.Super. 165, 183 (1986).
119 ECF No. 215, Ex. B at 90, 132.
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lll.  CONCLUSION

Plaintiffs have not produced sufficient evidence to allow a jury to find in
their favor on their RICO claims under 18 U.S.C. § 1962; therefore, judgment is
entered in favor of Defendants on Count | of Plaintiffs’ complaint. Plaintiffs also
have not produced sufficient evidence to allow a jury to award damages allegedly
stemming from lost profits on their film; Plaintiffs’ demand for these damages,
then, is denied.

Plaintiffs have, however, produced sufficient evidence to allow a jury to
award damages in the form of lost ppeoduction expenses, and to find that a
fiduciary relationship existed between them and the Defendants.

An appropriate Ordefiollows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
United States District Judge
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