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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

LINDA METCALF, et al., No.4:11-CV-00127
Plaintiffs, (JudgeBrann)
y .

MERRILL LYNCH, PIERCE,
FENNER & SMITH, Inc., et al.,

Defendants.
MEMORANDUM OPINION
AucusrT 1, 2019

Defendants moved to preclude Plaintffism seeking punitive damages at the
upcoming (but as-yet unscheduled) jurgltin the above-captioned case. That
motion will be denied.
I BACKGROUND

This Court provided a detadesxplanation of the facts underlying this case in
its October 10, 2017 Memorandum Opinfo\ short refresher of the relevant cast
of characters is therefore sufficient.

Solar Wind Productions (“SWP”) waes film production company in New
Mexico. Michael Jacobs and Ruby Hamelacobs were SWP’s principals, and John

Galen Davis was its CFO.

1 ECF No. 220.
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SWP offered a program designed tdph@dependent film producers obtain
the funding needed to produce their flm3here were three nmasteps to this
program. First, the producer wouldpdsit 10% of their film's budget into a
brokerage account. The producer and SVéBlav/be co-signatories on the account.
Second, the deposit would be converted terdificate of deposit. And third, a line
of credit would be obtained using the @B collateral, which line of credit would
(somehow) be used “to obtain total film financirtg.”

SWP utilized Merrill Lynch, Pierce, Fean& Smith, Inc. (“Merrill Lynch”)
as its brokerage firm in connection witls film financing program. Its financial
advisor there was Larry Bellmore. MBellmore’s immediate advisor was Terri
Fought. Also above Mr. Bellmore in tikerporate structure we Robin Brubacher,
a client relationship manager, and Al\Valton, an administrative manager.

Linda Metcalf is a California-based war; Michelle Hartley a California-
based producer. Ms. Metcalf and Ms. tHgrteamed up in 2008 to work on one of
Ms. Metcalf's film projects. In earl009, the two women contracted with the

Jacobses to use SWP'’s film financing program.

2 See Solar Wind Productions Film Fund FinangiRrogram Summary (ECF No. 272-2, Ex. 2)
at 1.
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A. Merrill Lynch’'s Knowledge of, ad Involvement with, SWP’s Film
Financing Program

From the beginning, Merrill Lynch wasvare of SWP’s business plan, and
saw itself as playing some active rateeSWP’s film financing prograr.

On December 26, 2008, Mr. Bellmore told Mr. Davis that, “[w]hen the
[producers’] accounts are opened with Mertilheed to make sure they correspond
with the financing agreement, the opucers’ expectations, and your .
expectations? Mr. Bellmore noted his desire tmake sure [he] ha[d] the accounts
established properly,” since he didn’t “wdnture issues with the producefs.”

On December 31, 2008, MBellmore emailed Mr. Das to tell him that a
deposit from Trojan Productions, Inc., ooeSWP’s producer-clients, had arrived
in SWP’s brokerage accoyrand that the deposit wdseing held there while
Trojan’s subaccount application was “pendifigli that same eail, Mr. Bellmore
stated that, in order for SWP “to @bt the earlier commitment of [other]
producer[s],” he “would suggest all fundde wired to SWP and then transferred to

the [producer’s] sub account @ [the sub account] is open€d.’Mr. Bellmore

3 See eg., December 9, 2008 email from Mr. Bellmore to Ms. Fought (ECF No. 272-2, Ex. 3)
(discussing a call Mr. Bellmore had with tdacobses about a potential new producer for
SWP’s film financing program, and noting tHVP’s “transaction [with that producer] was
agreed to and contract language adjusted to the terms and conditions finalized”).

4 December 26, 2008 email from Mr. Bellredo Mr. Davis (ECF No. 272-2, Ex. 7).
> d.

6 December 31, 2008 email from Mr. Bellredo Mr. Davis (ECF No. 272-2, Ex. 12).
Tod.



recognized, however, that this might not beefprable” to somproducers, in which
case “wiring of funds will have to vitauntil Merrill approves the sub accourit.”

On January 7, 2009, Mr. Bellmore atled SWP’s “Business Model” to Ms.
Fought and Ms. Brubach&r.This “Business Model’ridicated: (1) that “separate
accounts will be opened farach [producer] flosegregation of [the producer’s]
[d]eposit’; (2) that the subaccounts will testablished in the joint names of Solar
Wind Productions and the [p]roducer][] . for the holding of tke . . . [d]eposit”;

(3) that producers’ deposits “are [firgiping to be receiveth” SWP’s brokerage
account; and (4) that the . . . [d]eposits will [then] be moved to the [sub]
[a]ccounts. 0

B. Merrill Lynch’'s Recognition of the Risks Inherent in SWP’s Film
Financing Program

Also from the beginning, Merrill ynch acknowledged that SWP’s program
created risks for itself and for SWP’s clients.

On December 26, 2008, Mr. Bellmaseheduled a conference call with SWP
to “discuss legal language of documents and the liability it creates for Merrill

[Lynch] and others . . . [ahdo make sure that théocuments, the process, the

& d.

® January 7, 2009 email from Mr. Bellmore to Ms. Brubacher and Ms. Fought (ECF No. 272-2,
Ex. 14).
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liabilities were clear, prected, and understood by alt.”At that time, Mr. Bellmore
was candid about the “internal issues withrMigLynch] that havebeen raised here
... as aresult of reviewing the proce¥sIi fact, Merrill Lynch was “in compliance
review because of the nature and stritetof the business—frequency of expected
wires, expected and existingd3party wire transfers to {8P], . . . [and] authorized
representatives and clients.”

A short while latef?* Mr. Bellmore emailed Mr. Walton and Ms. Fought to
tell them that SWP’s “final productionnfancing contract should be here tod&y.”
Recognizing that the producers’ depositaid be pledged against a line of crédlit,
Mr. Bellmore stated that he wanted review the contract to “know whether the

[producer’s] deposit[s] [were] at risk,5ince he “want[ed] the business, but

11 December 26, 2008 email from Mr. Bellrado Mr. Davis (ECF No. 272-2, Ex. 8).

12 December 26, 2008 email from Mr. Bellraao Mr. Davis (ECF No. 272-2, Ex. Bge also
December 30, 2008 email from Mr. Bellmore to SWP’s attorney (ECF No. 272-2, Ex. 10) (“If
| no longer trust the process, | will withdraw Merrill.”).

13 December 31, 2008 email from Mr. Bellrado Mr. Davis (ECF No. 272-2, Ex. 12).

14 Although this email is undated, Merrill Lynch chamtites it as sent “several weeks” after the
December 9, 2008 email, and Plaintiffs do nopdis that assertionDefendant’s Brief in
Support (ECF No. 273) at 5.

15 Undated email from Mr. Bellmore to Mr. Walton and Ms. Fought (ECF No. 272-2, Ex. 4).

16 1d. (noting that the producers “may very liveceive their produatin financing based upon
the assets being pledged®®e also February 13, 2009 email from Mr. Bellmore to Ms. Fought
and Stanley Miska (ECF No. 2722x. 5) (noting that Trojan &ft . . . funds at Merrill to
facilitate the transfer” of thoseifids to SWP’s Merrill Lynch accountll. (“There are 2 other
films that should fund next week for a totalk3+$4 Million in deposits for this week and next.
... The Producer’s depositearsed to secure an LMA for operations of the operations of
Solar Wind[].”).
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obviously not the legal problems if there is liability.” Perhaps to assuage Mr.
Walton’s and Ms. Fought's concerns, Mr.lBere also mentioned that, “based
upon [his] last understanding[,] the [sua¢count[s] require[] the producer|[s’]
signaturel[,] [s]o[] only trarections approved by the producers . . . will be executed
from the [their] deposit*®

On January 9, 2009, in an email to.Macobs discussing SWP’s wire transfer
requests, Mr. Bellmore conceded thatlifite is concern isompliance about the
process of this transaction . . . [m]gnwired in from 3rd parties in different
locations and then wired out to other thpatties in other locations . . . [tihe manner
in which business is being transactegpears to be the pattern of money
launderers ¥

C. Trouble Brewing with Trojan Productions

As noted above, by December 31, 2008, Trojan Productions had wired
$250,000 to SWP’s Mell Lynch accoun£® On January 20, 2009, SWP used

$200,000 of that money to purchase a 90-day*Githich CD was pledged against

17 Undated email from Mr. Bellmore to Mr. Walton and Ms. Fought (ECF No. 272-2, Ex. 4).
18 d.
19 January 9, 2009 email from Mr. Bellmore to Mr. Jacobs (ECF No. 276-1, Ex. 11).

20 December 30, 2008 Wire Transfer Confirmatioom U.S. Bank to Trojan Productions, Inc.
(ECF No. 276-1, Ex. 8).

21 January 2009 statement for SWP’s Merrill Lyacicount (ECF No. 276-1, Ex. 9). Itis unclear
why only $200,000 of Trojan’s deposit—and tie¢ full $250,000—since Trojan’s contract
with SWP called for the full amount of the depdsibe “directly convedd into a Certificate
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a line of credit in SWP’s nanté. On February 11, 2009, the Jacobses told Mr.
Bellmore to move the $200,000 CD from its account to Trojan’s sub accotlihait
request was never honored.

On March 2, 2009, Mr. Bienore—apparently in rggnse to an inquiry from
Trojan—wrote a letter to Trojan explaining that:

Solar Wind[] has a $200,000 CD tineir account and $50,000 in their

line of credit which they have pledgjéo you. . . | will work on moving

the funds and the CD into Trojdroductions’ account. | may have a

short delay in moving the CD. | wiixplain if thatoccurs. The cash
will be moved into your account ason as | am able to do %b.

That same day, Mr. Bellmore sent anaéinio the Jacobses coaching them on how
to deal with Trojarf> Recognizing that it was “notif¢him] to direct the [deposit]
or reference the contract” in his communmiga with Trojan, Mr. Bellmore told the
Jacobses to tell Trojan that:

Per your contract with Solar Wind[] Productions, The Trojan

Productions production deposithvias pledged to the Solar Wind
Production LLC [line of credit].The production deposit will be moved

of Deposit.” December 24, 2008 Financing égment between SWP and Trojan (ECF No.
276-1, EX. 6).

22 January 2009 statement for SWP’s Métninch accounts (ECF No. 276-1, Ex. 9).

23 February 11, 2009 fax from the Jacobse®ir. Bellmore (ECF No. 276-1, Ex. 16).

24 March 2, 2009 letter from Mr. Bellmote Trojan Productions (ECF No. 276-1, Ex. 24).
25 March 2, 2009 email from Mr. Bellmote the Jacobses (ECF No. 276-1, Ex. 7).
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to your Trojan Productions, Inc. @munt but it will still be pledged to
the [line of credit] per your cordct with Solar Wind Productiorss.

The next day, March 3, 2009, Trojampted Mr. Bellmore on an email sent to
SWP?" The email indicated that Trojan “li[a lot of issues,” including “[n]ot
knowing what's going on” despite dlat “was said and promiseé”It noted that
its “money was there in [Merrill Lynchjn 12/30/08” and “at [SWP’s] disposal,”
and that Trojan “now need[ed] to know mor.Finally, it requested that SWP and
its “team, legal and otheise, call [Trojan] tomorrow'o bring it “up to par.®

D. The First Freeze

While problems with Trojan werbrewing, SWP was experiencing some
corporate palace intrigue.

On March 1, 2009, the Jacobses tbld Bellmore that Mr. Davis had been
removed as CFO of Solar Wind, and aské#gdBellmore to remove Mr. Davis as an
authorized signer on SWP’s Merrill Lynch accoutitsThe next day, however, Ms.

Handler-Jacobs reversed course, telling B&limore that SWP “ha[d] decided to

26 1d.

27 March 3, 2009 email from Trojan to Mr. Davise Jacboses, and Mr. Bellmore (ECF No. 276-
1, Ex. 25).

28 1d.
29 1d.
30 4.

31 March 1, 2009 letter from the Jacobsesvio Bellmore (ECF No. 272-2, Ex. 15) (noting
problems between the Jacobses and Mr. Davisthat, as of February 28, 2009, Mr. Davis
“no longer hal[s] any authority to act as . . . CEOand [is] no longer [an] authorized signer([]
on all our . . . . accountg Merrill Lynch.”).
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give [Mr. Davis] one moraveek to complete some tasés the acting CFO,” and to
“please disregard the [previous] letter mnmg [Mr. Davis’s] authorities” on the
Merrill Lynch Accounts®?> Alarmed by these developments, Merrill Lynch
temporarily froze SWP’s accoutit.

E. Ms. Metcalf's Application

In the middle of March 2009—around the time the first freeze was instituted—
Mr. Bellmore had been comunicating with Ms. Metcalf about the SWP film
financing program and what steps Ms. Mdtoaleded to take to set up her account
at Merrill Lynch.

In a March 16, 2009 emailfr. Bellmore sent Ms. Mealf an application to
open a brokerage accoufit.Mr. Bellmore noted the application was sent at the

Jacobses’ request, and asked Ms. Mettmlf[p]lease call me to complete the

32 March 2, 2009 email from Ms. Handler-Jactd®r. Bellmore (ECF No. 272-2, Ex. 16) (“We
have decided to give [Mr. Davis] one moreek to complete some tasks as the acting CFO
with the authorities he had. So for now, plediseegard the . . . letteemoving [Mr. Davis’s]
authorities.”).

33 March 16, 2009 email from Mr. Bellmore to MDavis and the Jacobses (ECF No. 272-2, Ex.
19) (*There is an account review in pregs for [your Merrill Lynch accounts]. In the
meantime, Merrill is unable forovide 3rd party services suahl checking, wires out, ACH or
Debit Card transactions. We will notify yousson as the review is completed.”); Deposition
of Martin (ECF No. 272-2, Ex. 18) (“I| beliewe March the Solar Wind accounts were frozen
because of . . . disputes with the can | call thleenCFO of the accounts, the one in charge of
handling the money, and the corporate resolutamtswho was supposed to be doing what as
far as the resolutions were, and | think thatwie early March and it created some issues
with Solar.”)

34 March 16, 2009 email from Mr. Bellmote Ms. Metcalf (ECF No. 215, Ex. P).
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documents for your Merrill account® Ms. Metcalf sent her completed application
back the same d&§. Late in the evening on Meh 16, 2009, Mr. Bellmore—once
again displaying his intimate knowledge ®WP’s film financing program—sent
another email to Ms. Metcalf and others, stating:

The contract calls for wiring fursdto the Solar Wind Account and
having 2 signatures on the account for the protection of the producer.
That cannot be accomplished as it theres Linda authority over other
client accounts and assebeyond the CD in the Solar Wind account
and other sub accounts.

Therefore, | setup the sub accountwaring funds directly to it. For
the moment, Linda Metcalf is the ordignature on the account and will
be on control of the funds. Once tecount is established we can add
the CFO as the other signatwe the sub-account and require two
signatures from that point out.

If you have any questions as to theisture and how it works, call me.

(Mr. Bellmore then provided hismict phone number at Merrill Lynch

and his cell phone numbey.)
Mr. Bellmore and Ms. Metcalf contindeheir discussion about opening a Merrill
Lynch account in a string of eaits sent Mark 17 and 18, 2009%.

F. Mr. Bellmore’s Attempts to Unfreeze SWP’s Account

Because Mr. Bellmore understood thagiktics of SWP’s film financing

program, he also understood that a freeze on SWP’s accounts would curtail SWP’s

35 d.
3¢ March 16, 2009 fax from Ms. Metcatf Mr. Bellmore (ECF No. 215, Ex. R).

87 March 16, 2009 email from Mr. Bellmore to Mdartly, Ms. Metcalf, and the Jacobses (ECF
No. 276-1, Ex. 5).

38 March 17 and 18, 2009 email chain between Mistcalf and Mr. Bellmore (ECF No. 272-2,
Ex. 21).
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ability to conduct business. Therefore,ilhdiscussions with Ms. Metcalf were

occurring, he stressed the need to unfréd&d’s account to his superiors.

In a March 17, 2009 email to Ms. Brutbeer and Ms. Fought, he noted that

the Jacobses “have movies which wanmivie in now,” and tht the freeze would

“put them out of business if they can’t setup accounts and fund operafio@n”

March 18, 2009, Mr. Bellmer emailed Ms. Brubacher about Ms. Metcalf's

application and emphasized that “[w]e néeapen this account and hold the funds

until we have resolved the issuesee]SWP] may lose this opportunit$.”A March

19, 2009 email sent on Mr. Bmore’'s behalf to MsBrubacher noted that Ms.

Metcalf was “requesting wiring inst[ruction® wire . . . [her] funds into [Merrill

Lynch],” which funds would “just go intthe money market until the other matters

with Solar Wind[] are settled’* That email warned, however, that “if we decide

that we cannot open [M#detcalf's] account soon [shenay go elsewhere,” and

queried whether there was “any wayagmprove [her] acc[ouhat this time.*? And

in a March 23, 2009 emal)r. Bellmore noted that MdMetcalf “ha[d] $200[,000]

being held for wire transfer” and that Mdé Lynch “need][s] to allow this account

39

40

41

42

March 17, 2009 email from Mr. Bellmore to Ms. Brubacher and Ms. Fought (ECF No. 272-2,
Ex. 17).

March 18, 2009 email from Mr. Bellmore to Ms. Brubacher and outside counsel (ECF No.
272-2, Ex. 21).

March 19, 2009 email from Christine DeVitw Stanley Miska (ECF No. 272-2, Ex. 22).
Id.
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to be opened and documentation for thelgéeto the LMA to begin or [SWP] could
lose this account?®
SWP’s account was apparently unfrozen on March 27, 2009.

G. Change of Procedures and Ms. Metcalf's Deposit

At some point along the way, soome decided that—despite previous
representations and the contractuglieements between SWP and its producers—
the producers would no longenteaany authority over their sub accounts at Merrill
Lynch.

On March 25, 2009, Mr. Bellmore sentamail to Ms. Brubacher bearing the
subject line “Solar Wind Productions Revised ProcedufesdJnder the heading
“General Procedures for Account Openaidgolar Wind [Sub] Accounts,” the email
noted: (1) that the sub accounts woulddggened with Solar Wid['s] Tax ID”; (2)
that the sub accounts “c[an] have [thepmaof the [proposed] film incorporated
[into the] account name”; (3) that “[m]agers of [the] [s]ub[Jaccount must be the
same as the [m]embers of Solar Wind”; &hdthat “[tjhere mst be common control

of the [s]ub[ account] and ¢hSolar Wind[] [m]ain account®

43 March 23, 2009 email from Mr. Bellmote Ms. Brubacher (ECNo. 272-2, Ex. 23).

44 See March 26, 2009 email from Lisa CondonWdlliam Goydan (ECF No. 276-1, Ex. 22)
(complaining about freeze); Checks dated®27, 2009 from SWP’s account (ECF No. 276-
1, Ex. 23).

4 March 25, 2009 email from Larry Bellmore to Ms. Brubacher (ECF No. 272-2, Ex. 24).
4 d.
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Solar Wind apparently agreed tisis new satp on March 30, 2009. It is
unclear, however, whether Mdetcalf was informed of ik change. Arguably, she
would have found the new information atang, since—as noted in this Court’s
earlier Memorandum Opinion—she testifighat “the $200,000 [deposit] was
supposed to be in my sole contril.” Nevertheless, Mr. Bienore continued to
facilitate Ms. Metcalf’'s busirss relationship with SWP.

On March 30, 2009—the same day SWRead to the new procedures giving
it sole authority over the sub accounts—Mr. Bellmore told Ms. Fought that Ms.
Metcalf was “having a bank check issued §wvas] bringing [it] to a Merrill branch
and depositing it in the Solar Wind[] accoufit." Two days later—April 1, 2009—
Ms. Metcalf purchased a cashier's cheside out to SWP and deposited it into
SWP’s account at a Merrill Lynch branch in Escondido, CalifothiAt noon that
day, Ms. Metcalf emailed MiBellmore, told him about the deposit, and asked for

“verification of [her] subaccount and purchase of CF.”

47 See March 30, 2009 email from Mr. Bellmore kds. Fought (ECF No. 272-2, Ex. 25) (“Solar
Wind[] Productions has agreed to the following éach film: Open . . . [s]ub [a]ccounts in
Solar Wind Production Tax ID with parate name for each film.”).

48 QOctober 10, 2017 Memorandumi@ipn (ECF No. 220) at 12-13.
49 March 30, 2009 email from Mr. Bellmore to Ms. Fought (ECF No. 272-2, Ex. 25).

0 April 1, 2009 email from Ms. Metcalf to the Jacobses and Mr. Bellmore (ECF No. 272-2, EXx.
26); October 10, 2017 Memorandumifipn (ECF No. 220) at 13.

°1 ECF No. 272-2, Ex. 26.
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H. Trouble Erupts from TrojaRroductions—"“The Feared Has Begun”

While negotiating new procedures fgpening brokerage accounts at Merrill
Lynch for the SWP film financing progrgrand while continuing to facilitate Ms.
Metcalf's business relationship with SWRr. Bellmore remained in contact with
Trojan Productions about its deposit. And Trojan was not happy.

On March 25, 2009, appantty responding to an inquiry by Trojan about its
deposit, Mr. Bellmore stated in an enth#éit he was “[w]orkng on the process,” and
that “it involves more than just your accoupt.”The next dayMarch 26, 2009,
Trojan wrote back stating that it was “getting very worried” because its “money was
never in [its] own account” even though it “sent it to be in [its] own accadnit”
implored Mr. Bellmore to “let fi| know that [the] money is safé?

Late in the afternoon on April 1, 2009ke same day Md/etcalf made her
deposit—Trojan’s attorney emailed MrBellmore about Trojan’s deposit,
demanding an accounting of Trojan’s fufelsAt 6:30am the next morning—April
2, 2009—Mr. Bellmore forwarded that eiintb Ms. Brubachercommenting that

“The feared has begui®”

2 March 25, 2009 email from Mr. Bellmore to Alex Kazan (ECF No. 276-1, Ex. 28).
53 March 26, 2009 email from Alex Kazan to Mr. Bellmore (ECF No. 276-1, Ex. 28).
5 1d.

5 April 1, 2009 email from Paul T.d&igh to Mr. Bellmore (ECF No. 276-1, Ex. 26).
%6 April 2, 2009 email from Mr. Bellmor® Ms. Brubacher (ECNo. 276-1, Ex. 27).
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Mr. Bellmore apparently gike with Trojan’s attornegometime later that day
in an attempt to clarify the situatiéh.The conversation presably did not assuage
Trojan’s concerns, howevelbecause Trojan’s atta@y immediately sent Mr.
Bellmore an email indicating that Trojdrad terminated its agreement with SWP
and demanding that Trojan’s deposit “be frozenuntil this matters resolved as it
appears that [Trojan’s] funds are i t8olar Wind Productiond_C account instead
of where they belong, which is in the Trojan Productions, Inc. accétint.”

l. Ms. Metcalf’s (?) Account is Opened

On April 6, 2009, Mr. Bellmore initiatka document approving a sub account
to SWP’s main brokerage accothtThat same day, M$ought—presumably in
reference to this document—sent an eénwaMs. Brubacher, asking her to “please
review this new account for Solar Wind[Jndicating that “[w]e need to [move]
$200,000 over from the maarccount upon opening® Ms. Brubacher signed the
document on April 15, 2008. The next day, April 16, 2009, Mr. Bellmore told Ms.

Fought and Mr. Walton that Merrill Lyncheeded to move Ms. Metcalf's deposit to

57 See April 2, 2009 email from Paul Gough to MBellmore (ECF No. 276-1, Ex. 26) (“I am
disappointed that you have declined to respbtm my inquiries about the whereabouts of
[Trojan’s] $250,000 other than to advise thatechgnt's account is [not where the deposit was
wired].”).

%8 d.

%% BIAWCMPF document (ECF No. 276-1, Ex. 30).

0 April 6, 2009 email from Ms. Fought tds. Brubacher (ECF No. 276-1, Ex. 29).
1 April 15, 2009 Account Opening Documents (ECF No. 276-1, Ex. 30).
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the new account and buy a 90-day CD wifl iIEWP reiterated #t request on April
17, 20093

There was one small problem, howevaithough Ms. Metcalf applied for—
and was promised, both by SWP and Mr.liBefe—an account under her control,
the document approving the new sub accouwag in SWP’s name, and solely under
SWP’s controf*

J. The Second Freeze—Merrill Lynchrés Mr. Bellmore and Pays ltself

On April 17, 2009, a Trojan Prodiens investor déed Merrill Lynch
claiming that some of the funds in SWRiscount belonged to her and inquiring
about the funds’ whereabolts.This call prompted Merrill Lynch to immediately

freeze SWP’s accouft.

2 April 16, 2009 email from Mr. Bellmore to MEought and Mr. Walton (ECF No. 276-1, Ex.
31).

63 April 17, 2009 fax from the JacobgesMr. Bellmore (ECF No. 276-1, Ex. 31).

64 Compare March 16, 2009 application completeg Ms. Metcalf (ECF No. 215, Ex. Ryjith
BIAWCMPF document (ECF No. 276-1, Ex. 30yhe only reference to Ms. Metcalf on the
document approving the new sub account wasatithat the title of Ms. Metcalf's proposed
film was worked into the “businesame” provided for the new sub account.

65 June 1, 2009 letter (ECF No. 276-1, Ex. 35).

% June 1, 2009 letter (ECF No. 276-1, Ex. 35)e Bpril 17, 2009 date comes from a letter sent
by Merrill Lynch’s outside counsel to FINR&n June 1, 2009 (ECF No. 276-1, Ex. 35). A
handwritten memo by Mr. Walton, however, icaties that the SWP account was frozen the
day before—on April 16, 2009See April 16, 2009 handwrittememo of Mr. Walton (ECF
No. 276-1, Ex. 36) (noting thalir. Walton had spoken to M$landler-Jacobs and told her
that Merrill Lynch was “closing the accounts dudhe inquiries” because it “d[id] not want
to be in the middle”). The April 16, 2009 dasearguably worse for Merrill Lynch’s case,
because it shows that Melrilynch made the decision to freeze SWP’s account before
receiving the April 17,09 inquiry from the Trojan investeri.e., it shows that Merrill Lynch
was willing to freeze SWP’s accounts on the badidrojan’s earlier complaints alone,
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A flurry of activity followed this second freeze. In an April 18, 2009 memo,
Mr. Bellmore noted that transfer of Ms. Malf's deposit was “[b]locked and [w]ire
reversed”—i.e., that the deposit wash® “wired backo [the] producer® In an
April 19, 2009 fax, SWP asked Mr. Bellma (1) liquidate the 90-day CD in its
brokerage account that had been purchagéd Trojan’s deposit; (2) pay off the
line of credit; and (3) wire the remainirignds to its savings account at Bank of
America®® SWP made it clear in this fax thiivas making these requests as a result
of Merrill Lynch’s decision to ‘@rminat[e] our relationshig?® And in an April 20,
2009 email to Mr. Bellmore, Ms. Hartly exggsed displeasure that, “[c]ontrary to
[our] contract [with] Solar WAd . . . in which you are fexrred to as the Financial
Advisor,” Ms. Metcalf's deposit was ndplaced in a dual signature account.”
Correspondingly, Ms. Hartly asked Mr. Bellneao “return the money in full” or to
“freeze the account until this matter can be resolved.”

Merrill Lynch terminated Mr. Bellmoren April 21, 2009 for “violat[ing]

various firm policies by . . . allowing diffent client funds to be comingled[ and by]

complaints which had been received weeks @arlikile Mr. Bellmore continued to work with
Ms. Metcalf to secure her deposit.

7 April 18, 2009 email from Mr. Bellnre to himself (ECF No. 276-1, Ex. 34).
8 April 19, 2009 fax from the JacobsesMo. Bellmore (ECF No. 276-1, Ex. 37).

9 April 19, 2009 fax from the JacobgesMr. Bellmore (ECF No. 276-1, Ex. 3&ge also April
24, 2009 fax from the Jacobses to Ms. Fought and Ms. Brubacher (ECF No. 276-1, Ex. 38).

0 April 20, 2009 email from Ms. Harttyp Mr. Bellmore (ECF NO. 276-1, Ex. 41).
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providing legal advice to a clieit The next day, Aprr22, 2009, Merrill Lynch
(1) liquidated the 90-day CD that hdmken purchased with Trojan's deposit;
(2) poured that CD’s funds back inBWP’s brokerage account, mixing them with
the funds from Ms. Metcalf's deposit; and (#&id off SWP’s line of credit with the
amalgamated funds.

After this self-payoff, the batwe in SWP’s account was $235,478°68.
Merrill Lynch interpleaded these fundsariNew Mexico stateaurt, where Trojan,
the Jacobses, and Ms. Metcalf made claims 6hhts. Metcalf walked away from
that action with $115,239.34—i.e., a $84,760.66 [®ss.

K. ProceduraHistory

This suit followed. Plaintiffs have four claims remaining against Defendants:
(1) a fraud claim; (2) a conversion clainmda(3) a civil conspiracy claim; and (4) a
breach of fiduciary duty claim. Omde 4, 2019, Defendants moved to preclude
Plaintiffs from seeking punitive dames at the upcoming (but currently

unscheduled) jury triaf

1 Uniform Termination Notice for Securitiéisdustry Registratio(ECF No. 276-1, Ex. 46).

2 April 2009 statement for SWP’s Merrillynch accounts (ECF No. 276-1, Ex. 1%e also
April 22, 2009 email from Brandy Plocinski ¥s. Brubacher (ECF No. 276-1, Ex. 39) (“l
received the payoff today for the [line of citdd am ready whenever you are.”); Deposition
of Miriam Martin (ECF No. 276-1, Ex. 40) at 75-77.

3 QOctober 10, 2017 Memorandumi@pn (ECF No. 220) at 16-17.
4 1d.

s d.

6 ECF No. 272.
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1. DISCUSSION

Pennsylvania has adopté&ection 908 of the Second Restatement of Torts,

which states that:

(1) Punitive damages are damages, othan compensatory or nominal
damages, awarded against a petsgrunish him for his outrageous
conduct and to deter him and athéke him from similar conduct
in the future.

(2) Punitive damages may be awatder conduct that is outrageous,
because of the defendant’s evil tme or his reckless indifference
to the rights of others. In assing punitive damages, the trier of
fact can properly consider the character of the defendant’s act, the

nature and extent of the harm ttee plaintiff that the defendant
caused or intended to cause[,] and the wealth of the defendant.

Therefore, to seek punitive damages at,tR&intiffs must point to evidence from
which a jury, “mak[ing] a cafal analysis of the entire trial record,” could find that
Defendants “acted in a fashion ieh [wa]s particularly egregious® Such a finding
requires evidence that Defendants “had aestilye appreciation of the risk of harm
to which [P]laintiff[s] w[ere] exposed” rad “acted or failed to act in conscious
disregard of that risk’® Based on the evidence identified above, this Court
concludes that a rational jury could make such a finding.

As noted, Mr. Bellmore involved himself—and, by extension, Merrill

Lynch—intimately in SWP’s film finacing program. Hehad a thorough

7 See Inre Lemington Home for the Aged, 777 F.3d 620, 631 (3d Cir. 2015).
8 1d. at 633.
® Mifflinburg Telegraph, Inc. v. Criswell, 277 F.Supp.3d 750, 805-06 (M.D. Pa. 2017).
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understanding of what the Jacobsdsrided to do with producers’ mon&yand

shared that understanding witls superiors at Merrill Lynch: He interacted with

the producers directBf, kept SWP up-to-date on those interactithasnd advised

SWP itself on how to interact withetproducers on more than one occaé&fon.

From the beginning, Mr. Bellmore wasnchd about the risk involved in

SWP’s program. He admitte-both to SWP and to hssiperiors at Merrill Lynch—

that the scheme raised red-flags on its faceight put producers’ deposits at rik,

and raised the specter of liability for Merrill Lyn&h.In fact, Mr. Bellmore had a

80

81

82

83

84

85

86

87

See December 26, 2008 email from Mr. Bellmae Mr. Davis (ECF No. 272-2, Ex. 7)

(“[w]hen the producers’] accounts are opened witlerrill, 1 need to make sure they

correspond with the financing agreemente throducers’ expectations, and your . . .
expectations.”).

See, eg., January 7, 2009 email from Mr. BellmaeMs. Brubacher and Ms. Fought (ECF
No. 272-2, Ex. 14) (sharing SWP’s “Business Model”).

See, eg., March 2, 2009 letter from Mr. Bellmote Trojan Productions (ECF No. 276-1, Ex.
24).

See, e.g., December 31, 2008 email from Mr. BellmdoeMr. Davis (ECF No. 272-2, Ex. 12)
(notifying Mr. Davis about the arrival dfrojan’s deposiat Merrill Lynch).

See, eg., id. (Mr. Bellmore “suggest[ing]”’ that, irorder for SWP “to obtain the earlier
commitment of [other] producer([s],” that “allids be wired to SWP and then transferred to
the [producer’s] sub account once [the sub account] is opened”); March 2, 2009 email from
Mr. Bellmore to the Jacobses (ECF No. Z7@&x. 7) (recommending language the Jacobses
could use in dealing with Trojainquiries about its deposit).

See, e.g., December 31, 2008 email from Mr. BellmaoeMr. Davis (ECF No. 272-2, Ex. 12)
(noting that Merrill Lynch was “in complianceview because of the nature and structure of
the business”).

See, eg., Undated email from Mr. Bellmore to Mwalton and Ms. Fought (ECF No. 272-2,
Ex. 4) (expressing a desire tovimw the contract to “know wdther the [producers’] deposit[s]
[were] at risk”).

See, e.g., id. (noting he “want[ed] the business, but amsly not the legal problems if there is
liability™).
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concrete warning sign in the form ®fojan’s inquiries about its depo&twhich
deposit had been converted into a CD aftdddanguish in SWP’s account, despite
SWP’s explicit instructions to the contrdfy Nevertheless, MBellmore persisted,
firing off emails to his superiors dugnthe first freeze of SWP’s account that
stressed the need to get SWP back in lmgsir-and, by extensioty, get producers’
funds rolling into Merrill Lynch®®

Of course, one of the producers whosedsihe was seeking was Ms. Metcalf.
Despite the palace intrigue that causexifteeze, and despite the bud of trouble that
had blossomed from the Trojan Protloes account, Mr. Bellmore pushed ahead
with Ms. Metcalf, communicating with her about the progfafacilitating the steps
she needed to take tpen a Merrill Lynch accourit,and promising her that her

deposit would remain under her conftol.

88  See, e.g., March 3, 2009 email from Trojan to Mr. g, the Jacobses, and Mr. Bellmore (ECF
No. 276-1, Ex. 25) (noting that djan “ha[d] a lot of issuesjhcluding “[n]ot knowing what'’s
going on”).

8  SeeFebruary 11, 2009 fax from the JacobseditoBellmore (ECF No. 276-1, Ex. 16) (asking
Merrill Lynch to move the $200,000 CD from SWP’s account to Trojan’s sub account).

% See eg., March 17, 2009 email from Mr. Bellmote Ms. Brubacher and Ms. Fought (ECF
No. 272-2, Ex. 17) (noting that SWP “ha[s] mowviesich want to wire in now” and that the
freeze could “put [SWP] out of business”).

91 SeeMarch 17 and 18, 2009 email chain betwistsn Metcalf and Mr. Bellmore (ECF No. 272-
2, Ex. 21).

92 See March 16, 2009 email from Mr. Bellmore kts. Metcalf (ECF No. 215, Ex. P) (sending
Ms. Metcalf an account application).

93 See March 16, 2009 email from Mr. Bellmore to Msartley, Ms. Metcalf, and the Jacobses
(ECF No. 276-1, Ex. 5) (“I setup the sub account for wiring funds ttyrée it. For the
moment, Linda Metcalf is the only signatusa the account and will be in control of the
funds.”).
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However, between mid-March 2009 {en Mr. Bellmore promised Ms.
Metcalf that she would retain controf her funds) and April 1, 2009 (when Ms.
Metcalf’s funds arrived at Merrill Lynch) MBellmore was aware of, and ostensibly
helped engineer, a change in SWP’s paagthat prevented producers from having
any control over their deposits. But there is no evidee that Mr. Bellmore took
any steps to notify Ms. Metcalf abouttbhange, despite knowing she still intended
to deposit her money at 6 Merrill Lynch account?®

The very day Ms. Metcalf's depositreved at Merrill Lynch, Trojan’s

attorney sent a demand letter about Trojan’s deposit. Undeterred by the “feared

[that] ha[d] begun,” Mr. Bellrare and others at Merrilljijnch continued their efforts
to retain Ms. Metcalf's business by higlg to open a sub account for her debsit
a sub account that, again, was nohén name, despite earlier promises.

It is true that, at some point, soome at Merrill Lynchhad enough sense to

pull the plug on the entire SWP venture and to seek outside help, in the form of an

% See March 25, 2009 email from Mr. Bellmore to Ms. Brubacher (ECF No. 272-2, Ex. 24)
(discussing “Solar Wind Productions Revisedd&dures” that incluetl requiring SWP to
have sole control over the pigsited funds); March 30, 2009 email from Mr. Bellmore to Ms.
Fought (ECF No. 272-2, Ex. 25) (“Solar WindoBuctions has agreed to the following for
each film: Open . .. [sub]Jecounts in Solar Wind Production XD with separate name for
each film.”).

%  See March 30, 2009 email from Mr. Bellmore to Ms. Fought (ECF No. 272-2, Ex. 25) (noting
that Ms. Metcalf was “having a bank check issaed [was] bringing [it] to a Merrill branch
and depositing it in the Solar Wind account.”).

% See eg., BIAWCMPF document (ECF No. 276-1, E30) (showing Mr. Bellmore’s initials
dated April 6, 2009); April 6, 2009 email from MSought to Ms. Brubacher (ECF No. 276-1,
Ex. 29) (asking Ms. Brubacher to “pleaseiesv this new account for Solar Wind”).
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interpleader action, sorting out confligilaims to the funds in SWP’s account—
claims that were being made by currbftdrrill Lynch clients (SWP and Trojan) and
individuals who had been directlyn@ personally solicitedby Merrill Lynch as
potential clients (Ms. Metcgl Rather than submit its own creditor claim to the
interpleader action, however, Merrill Lyndecided to take its share off the top by
paying itself first.

There may be innocent explanations dtirthat occurred.Or Ms. Metcalf's
loss may be the result of sheer negligenicdDefendant’s part. But in light of the
story this Court has been able to wedwom the existing evidentiary strands, a
reasonable jury would be able to find tba&tffendants were actually aware of the risk
created to Ms. Metcalf's funds by its actions; that Defendants acted deliberately in
light of that risk; and that Defendantsonduct, considered as a whole, was
outrageous.
1. CONCLUSION

For those reasons, Defendants’ motion to preclude Plaintiffs from seeking

punitive damages at trialill be denied. An appropriate order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge
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