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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MARIA GARLICK, as Administatrix : No.:4:12-CV-01166
of the Estate of GBERGE B. GARLICK,
[ll, and in her own right, : (Judge Brann)
Plaintiff,
V.

ANADARKO PETROLEUM
CORPORATION, ANADARKO
ENERGY SERVICES COMPANY,
ANADARKO E & P COMPANY LP,
and ANADARKO MARCELLUS
MIDSTREAM, LLC,

Defendants.

MEMORANDUM OPINION
AUGUST 15,2017

This case is a tragedy search of a cause oftemn. Plaintiff’'s decedent,
George “Bart” Garlick, died in the dad€ night when the water truck he was
driving missed a turn-off, travelled inglwrong direction for nearly three miles,
failed to navigate a cue, and tumbled down a nearby embankment. As
unfortunate as that is, however, Plaintiffigrospective efforts to wind the clock
back and discern the true s&uof the driver's accideihtave proven fruitless, even
after five years of litigation. Without questi, | have come tcealize that the facts

of this case are as ste€ga misfortune as thegre shrouded in mystery.
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Indeed, Plaintiff’'s efforts seem toval what futility Erwin Schrodinger must
have felt when he hypothesized long afpout the paradoxical box that contained
his now famously inconclusive cat. Thatassay, the causal thought experiment
that still permeates this case at its twiligdihong other shortcomings, is fatal to its
continued vitality. Because the Plaintiffhtailed, as a matter of law, to adduce
sufficient evidence on a number ofjtesite elements, | will grant summary
judgment in Anadarko’s favor. Otherwiseiral in this matter would amount to a
guessing game based on pure speculanmhnaked conjecture—a method of
assigning fault that our judicialystem plainly does not countenance.

l. BACKGROUND

This case’s shadowy scene was peshagst set by Plaintiff’s own counsel,
David L. Kwass, Esquire, during his oemgument before the United States Court
of Appeals for the Third Cirgu As Mr. Kwass described:

On May 16, 2012, at 2:20 in thmorning, an inexperienced truck
driver driving in the wilderngs, in the mountains in rural
Pennsylvania, crashed and died. ... On this evening, which was the
very first time that Mr. Garlickhad been assigned to drive this
particular route, having only three weeks of experience driving these
baby bottle trucks, Mr. Garlickmissed a turn at Beach Creek
Mountain Road [and] contindegpast the designated rodte.

The decedent was employed as a tdicker by Trans Tech Logistics, who

leased its vehicles to QC Energy Resest Am. Compl., ECF No. 59, at | 15;

1 http://www2.ca3.uscourts.gov/oralargumvaudio/14-4186Garlickv. TransTech.mp8 0:37—

2:15.




Garlick v. Trans Tech Logistics, InG36 F. App’x 108, 110 (3d Cir. 2015) (per
curiam). QC Energy then contracted wihadarko to supply water to natural gas
drilling sites. Pl.’s Br. in Opp’n to Def#ot. for Summ. J., ECF No. 128, at 2
(hereinafter “Pl.’s Br.”). The truckivolved in the accident was owned and
maintained at all times by QC Energy, Aetadarko. Am. Compl. § 16. The truck
driver had no direct employment or cattual relationship with Anadarko, who
was merely a client of ora his employer’s clients.

With the assistance of local astéite government officials, Anadarko
provided QC Energy with a booklet comtgag directions to each of its 48 well
pads. Pl.’s Br. at 3. QC Energy then dizited the booklets to all contracted Trans
Tech Logistic driversld. The routes listed on the directions led from water sources
to the drilling sites and vice verdd. at 2—3. The directions to the drill site

involved in the instant matter appedrfFigure 1 on the following page:



Figure 1. Directions to Drilling Site

FROM IB80, TAKE SNOWSHOE EXIT 147 ONTO HWY 144 NORTH, GO 0.1 MILES
TURN LEFT ON HWY 144, GO 3.6 MILES.

TURN RIGHT ON HWY 144, GO 22.2 MILES.

TURN RIGHT ON BEECH CREEK ROAD, GO 5.3 MILES

TURN LEFT ON EAGLETON ROAD, GO 1.8 MILES

TURN LEFT ON DISHPAN HOLLOW ROAD, GO 0.3 MILES

TURN LEFT ON LEASE ROAD, GO 0.2 MILES TO LOCATION ON RIGHT

9-1-1 ADDRESS: 925 EAGLETON ROAD

An Anadarko designee explained timatompiling the above route, the
company “would work with any local orumicipal stakeholders to determine the
most efficient and safest route intoazifity.” Dep. of Jéfrey Lorson, ECF No.
128-7, at 80:07-10. Anadarko made ndHar promises, representations, or
undertakings in relation to third-partyiggrs who supplied its sites with water.
Moreover, there is no indication in the reddhat QC Energy’s contracted drivers
were required to follow the directions that Anadarko supplied; that the directions
constituted anything other than suggestoutes compiled by Anadarko’s drilling
team with the assistance of local governnaarihorities; or that the drivers or their
immediate employers were forbiddenrfr supplementing the directions with
additional directional tools, sh as maps or GPS devic&ge idat 81:10-24.

The parties do not dispute that the directions set forth at Figure 1 were
wholly accurate and that the driver, apymately 2.5 miles ere he crashed,
missed the right-hand turn-off onto Bedreek Road, which turn-off was clearly

listed on the directions sheet that Andaainad supplied. Neither is it contested
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that the road on which the driver was &Hlimg was a state route and the road that
he would have entered imutiately upon making the turn-off was a Pennsylvania
Department of Conservati and Natural Resources (DCNR) road, both of which
were owned and maintained at athés by the state government, never by
Anadarko. Tr. of July 11, 2017 Oral d\rat 59:01-06 (hereinafter “July 2017
Tr.”).

On the night in question, the driviead only been working for QC Energy
for approximately three weeks. July 207 at 21:02—-09. In fact, he had no prior
experience driving so-called “baby bottletitks, and the record even reflects that
he may have been untruthful abow tack of prior experience on hiring
documents that he supplied to QC Ene®geECF No. 124 at 2.

The driver began working a 12-hour shift at 6:00 p.m. on May 15, 2012, the
night of the accident, in Renovo, Clintom@ty, Pennsylvania. Defs.’ Br. in Supp.
of Summ. J., ECF No. 127, at 8 (heaiter “Defs.’ Br.”). As Mr. Kwass
represented at oral argument before thedlGircuit, the night in question was the

first night on which the driver had treNed to this particular drilling site.

2 Indeed, certain representations have bmewle suggesting that the only reason why the

driver’'s inexperience had not been discoveeadlier was because he had been with QC
Energy for such a short period of time thet had not yet reachdds first probationary
review. Regardless of its veracity, | notastlonly because the question of whether QC
Energy breached its contractuzbligations to Anadarko byailing to supply adequately
experienced and trained drivamsder the parties’ agreement ahdrefore could be liable to
Anadarko in an indemnification action or otherwise appears to be an open question at the
time of this writing.



Importantly, however, the fatal trip was s first trip to the drilling site that
night. To the contrary, it is undisputed that at approximately 10:30 p.m. that
evening, the driver succesdlfy traveled from a watesource to the very same
drilling site and back to the water soarimmediately prioto commencing his

fatal trip. Defs.’ Br. at 9. It is beliedethat the driver did not miss the turn-off
during his first trip or otherwise repomadirectional difficulties reaching the drill
site at that timeld. In fact, at oral argument befotleis Court, his counsel, Thomas
G. Oakes, Il, Esquire, admittehat the odometer readingisowed that no excess
mileage was accumulated during the drisv@rst trip. July 2017 Tr. at 45:20—-
46:01.

At approximately 2:20 a.m., on his secdng to the drill site that night, the
driver missed the turn-ofinto Beech Creek Road. PIBs. at 3. After he missed
the turn-off, the driver continued dov@tate Route 144 in the wrong direction for
nearly three miles. Defs.” Bat 8. Nothing in the recd suggests that the driver
had realized his mistake and had atteedpo turn the truck around. Instead, it
appears that his truck crashed while stelelling in the wrong direction when its
speed and the weight of the water preagdnt from successfully navigating a curve
in the road. Pl.’s Br. at 1At that time, it is believed it the truck’s brakes failed,

the driver lost control of the trucknd the truck collided with a nearby guardrail.



Id. Unfortunately, the guardrail did not sty truck, and the truck toppled down a
nearby embankment, at which poing tiiriver sustained fatal injuriesl.

Despite that tragedy, the Plaintiffdiadduced no evidence establishing that
Anadarko’s actions or omissions in anyywaaused the driver to miss the turn on
his second trip or to ultimaly leave the roadway. ASnadarko has pointed out in
its briefing and at oral argument, on theg®nt record, its acts or omissions were
no more likely to have caused the drit@miss the turn and crash his truck than:
the driver’s own fatigue; distraction by radihatter; the darkness or the weather;
the driver's misreading aniscalculating the directions; his own decision to stop
following the directions; top heavinessinsloshing water within the bed of the
truck; distraction by a cell phone or fodds speeding; mechanical failure of the
truck; or an animal or vehicle passing byirdruding into the driver’s lane. In fact,
because the driver was using the samections on both trips and because those
directions were accurate, it would appeare likely that somexternal cause or
chance event not attributable to Aagkb precipitated the missed turn and
eventually, the accident.

Even more, subsequent events tiraloubtedly contributed to the ultimate
crash also complicate Plaiffits attempt to show causation. In fact, Plaintiff's own
briefing admits that after the driver deattfrom the prescribed route, “the brakes

on his QC Energy water tankiailed,” and he became unla to navigate turns.



Pl.’s Br. at 1. The amended complaint, filed in November 2013 confirmed that the
driver “experienced brake failure and ldstectional control of the truck.” Am.
Compl., ECF No. 59, at § 17. Basedtbase purported facts, the amended
complaint alleged that the QC Defenddntsre negligent [in] failing to perform
routine maintenance on the sedj truck”; in “failing to povide [the driver] with a
truck that was in fit for service’ conddn”; and in “failing to properly train [the
driver] to operate the subject truck safely in the weather and road conditions which
existed at the time of the acciderid’  20.

On November 25, 2014, | adoptadRkeport and Recommendation by United
States Magistrate Judge WilliamArbuckle, I, which granted summary
judgment in favor of QC Energy ondlground that it was entitled to immunity
under the Pennsylvania Worker’'s Compensation Act as the driver’s statutory
employer. 2014 WL 113950)2dopting 2014 WL 1139524M.D. Pa. Sept. 29,
2014)). That Report and Recommendatdso granted summary judgment in
favor of Anadarko on the sole ground tAatadarko did not owe the driver a duty
under either § 323 (Negligent Performancawfundertaking to Render Services)
or 8 343(Dangerous Conditions Known or Discoverable by Possessor) of the
Restatement (Second) of Torts. Aathime, Anadarko had not moved for
summary judgment on the basis of sation, and the § 323 issue was itself

admittedly a tertiary issue in the parties’ appellate briefing.



On December 18, 2015, in a non-precedential per curiam opinion, the Third
Circuit affrmed my grant of summaiydgment in favor of QC Energy but
reversed as to Anadarko, remandingdase for further proceedings before this
Court.Garlick v. Trans Tech Logistics, InG36 F. App’x 108 (3d Cir. 2015).
Anadarko has filed a motion for summauggment in which it argues that, as a
matter of law, Plaintiff has not showrathAnadarko breached a duty of reasonable
care that proximately caused the drivedépart from the directions and crash his
water truck. | received briefinghd conducted oral argument on the motion.
Because the applicablaw, as it would appear eny jury charge, requires that
judgment be entered in favor of Anadarktat motion is granted consistent with
the foregoing discussion.

.  LAW

“One of the principal purposes of the summary judgment rule is to isolate
and dispose of factually unsupported clamnslefenses, and we think it should be
interpreted in a way that allovitsto accomplish this purposeCelotex Corp. v.
Catrett, 477 U.S. 317, 323-24 (1986). Summary judgment is appropriate where
“the movant shows that there is no genuispute as to any material fact and the
movant is entitled to judgment as a matielaw.” Fed. R. Civ. P. 56(a). “Facts
that could alter the outcome are ‘matkféets,” and disputes are ‘genuine’ if

evidence exists from which a rationargen could conclude that the position of



the person with the burden of pramf the disputed issue is corredtliark v.
Modern Grp. Ltd.9 F.3d 321, 326 (3d Cir. 199@utchinson, J.) (citing
Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986) afelotex 477 U.S. at
322).

“A defendant meets this standard whieere is an abser of evidence that
rationally supports the plaintiff's caseClark, 9 F.3d at 326. “A plaintiff, on the
other hand, must point to admissible evickethat would be sufficient to show all
elements of @rima faciecase under applicable substantive la\d.”

“[T]he inquiry involved in a ruling orm motion for summary judgment or for
a directed verdict necessariiyplicates the substantive evidentiary standard of
proof that would apply at the trial on the meritsiBerty Lobby, Inc.477 U.S. at
252. Thus, “[i]f the defendant in a rwi-the-mill civil case moves for summary
judgment or for a directed verdict basedtloa lack of proof o& material fact, the
judge must ask himself not whether he thinks the evidence unmistakably favors
one side or the other but whether a fainded jury could return a verdict for the
plaintiff on the evidence presentedd’ “The mere existerecof a scintilla of
evidence in support of the plaintiff's gben will be insufficient; there must be
evidence on which the jury coutdasonably find for the plaintiff.id. “The
judge’s inquiry, therefore, unavoidably asks ‘whether there is [evidence] upon

which a jury can properly proceed to find a verdict for the party producing it, upon
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whom the onus of proof is imposedld. (quotingSchuylkill & Dauphin Imp. Co.

V. Munson81 U.S. 442, 447 (1871)). Summary judgment therefore is “where the
rubber meets the road” for a plaintiff, as thedentiary record dtial, by rule, will
typically never surpass that which wasmpiled during the course of discovery.

“In this respect, summary judgment is essentially ‘put up or shut up’ time for the
non-moving party.’Berckeley Inv. Grp., Ltd. v. Colki#55 F.3d 195, 201 (3d Cir.
2006) (Fisher, J.).

“[A] party seeking summary judgmealways bears the initial responsibility
of informing the district court of the basis for its motion, and identifying those
portions of the pleadings, depositions, aesto interrogatories, and admissions
on file, together with the affidavits, @y, which it believes demonstrate the
absence of a genuine igsaf material fact.Celotex 477 U.S. at 323 (internal
guotations omitted). “[R]egdtess of whether the mawy party accompanies its
summary judgment motion with affidavitsie motion may, and should, be granted
so long as whatever is before the distcatirt demonstrates that the standard for
the entry of summary judgment, as &eth in Rule 56(c), is satisfiedId.

Where the movant properly suppanis motion, the nonmoving party, to
avoid summary judgment, must answer byiisg forth “genuine factual issues that
properly can be resolved only by a findéfact because they may reasonably be

resolved in favor of either partyliberty Lobby 477 U.S. at 250. For movants and
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nonmovants alike, the assertion “that a faatnot be or is genuinely disputed”

must be supported by: (i) “citing to particular parts of materials in the record” that
go beyond “mere allegations”; (ii) “stang that the materials cited do not

establish the absence or presence of aigerdispute”; or (iii) “showing . . . that

an adverse party cannot produce admissillgeece to support the fact.” Fed. R.
Civ. P. 56(c)(2).

“When opposing summary judgmettie non-movant may not rest upon
mere allegations, but rather must ‘iti§nthose facts of record which would
contradict the facts idéified by the movant.”Port Auth. of N.Y. and N.J. v.
Affiliated FM Ins. Ca.311 F.3d 226, 233 (3d Cir. 200@V¥eis, J.). Moreover, “[i]f
a party fails to properly support an aswer of fact or fails to properly address
another party’s assertion of fact agueged by Rule 56(c), the court may . . .
consider the fact undisputed for purposethefmotion.” Fed. R. Civ. P. 56(e)(2).
On motion for summary judgment, “[tjleurt need consider only the cited
materials, but it may considether materials in theecord.” Fed. R. Civ. P.
56(c)(3).

“[A]t the summary judgment stage the judge’s function is not himself to
weigh the evidence and detena the truth of the matter but to determine whether
there is a genuine issue for tridLiberty Lobby 477 U.S. at 249. “[T]here is no

issue for trial unless there is sufficient evidence favoring the nonmoving party for a

-12 -



jury to return a verdict for that partyld. “If the evidence is nrely colorable . . .
or is not significantly probativesummary judgment may be grantelil” at 249—
50 (internal citations omitted).

[ll.  ANALYSIS

Both on appeal and before this Cotine Plaintiff has attempted to divorce
8 323 from principles of ordinary negigce—taking certaialements of each
cause of action when they most suit dnjle willfully forgetting other parts. In
particular, 8 323 requires both that théethelant undertake t@nder a particular
service to the plaintiff and that the plaffis injuries be caised by its reliance on
the defendant’s provision tiat particular service.

The only undertaking here—to the extémit it even can be called that—
was Anadarko’s providing directions QC Energy. Anadarko undertook to
provide no further assurances, anddheer here couldhever have, as 8§ 323
requires, relied upon precautions thaeédarko never previously undertook to
supply him. Thus, to the extent thaaipkiff argues that Anadarko should have
provided more than accurate directi@sne, that contention falls well beyond
§ 323’s scope.

Moreover, § 323, like ordinary nkgence, imposes a duty of reasonable
care and nothing more. When askedral argument how exactly Anadarko

breached a duty of reasonable care iflitections were accurate and were
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sufficient to guide the driver to the sib@ one occasion, Mr. Oakes, following the
lead of Mr. Kwass’s oral argument bedahe Third Circuit, answered that
Anadarko’s duty required it to install higgng and signage on a state-owned road
and place a flagman at the intersectiothm dark of night. July 2017 Tr. at 16:05—
25. That answer not only conflicts witlecades of established Pennsylvania law
that reserves to the state the obligabbmaintaining state-owned roads, but it
also would effectively impose a gubf absolute care on Anadarko.

Seeming to recognize those shortcomings, Plaintiff's counsel raised a novel,
unpled theory for the first time duringadrargument before the Third Circuit.
There, Mr. Kwass argued that § 323 requiteddarko not only to erect signs and
lights but to provide “the safest route possible.” Plaintiff has never pled such a
grandiose theory—and for good reasomwduld have been dismissed at the
earliest of stages. Neither ordinary hggnce nor § 323 imposes strict liability
when an injury occurs, and that is prelyisghat this novel theory seeks. Further,
because discovery has never been caedusn such a theory, it lacks any
supporting evidence whatsoeverstavive the summary judgment stage.

Finally, all potential sources of negligence involved here require that a
defendant’s acts or omissions be the proximate cause of the plaintiff's injuries. As
will be demonstrated more fully below,afitiff’'s bare-bones allegations at the

summary judgment stage fall well shortsattisfying that element as a matter of
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law. Indeed, not only is it unclear thahadarko’s alleged omissions in any way
contributed to the missed turn and themaétte crash, the record is littered with a
number of intervening causes, including drierror and brake failure, that destroy
whatever miniscule causal shiog the Plaintiff has made.
As such, | will grant Anadarko’s nion for summary judgment based on
each of the independent grounds that follow.
A. Anadarko Is Entitled To Summary Judgment As A Matter Of
Law Because Even Assuming Thag 323 Applies To This Case,
And Its Application Is Dubious, Plaintiff Has Not Adduced

Sufficient Facts Showing That Amdarko Breached A Duty Of
Reasonable Care Under ThaProvision Or Otherwise.

“The necessary elements to maintain an action in negligence are: a duty or
obligation recognized by the law, requiritige actor to conform to a certain
standard of conduct; a failure to conform to the standard required; a causal
connection between the condand the resulting injury and actual loss or damage
resulting to the interests of anothevlbrena v. S. Hills Health Sy$01 Pa. 634,

462 A.2d 680, 684 n.5 (1983).

“The question of whether a duty exists is purely a question of Braywn v.
Com. Dep’t of Transpl11 A.3d 1054, 1056 (Pa. Comm@t. 2011). Section 323
of the Second Restatement is one potential source of a duty in tort that
Pennsylvania courts have adoptelihreng 462 A.2d at 684. Because it requires

the defendant to assume @amdertaking, 8 323 was referred to in early decisions as
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the “Good Samaritan” provisiortilter v. McCabe 733 A.2d 1274, 1277 (Pa.
Super. Ct. 1999). Althoughmay apply to private transactions for consideration,
at its core, § 323 “envisions the assistance of a private person . . . to a person in
need of aid.'ld. It provides as follows:
One who undertakes, gratuitously @r consideration, to render
services to another which héaald recognize as necessary for the
protection of the other’s person oirys, is subject to liability to the

other for physical harm resulting from his failure to exercise
reasonable care to perform his undertaking, if

(a) his failure to exercise suchreaincreases the risk of such
harm, or

(b) the harm is suffered becauskthe other’s reliance upon
the undertaking.

Section 323 “does not . . . change thedearof a plaintiff to establish the
underlying elements of an action in tiggnce, nor can it be invoked to create a
duty where one does not exisiforeng 462 A.2d at 684. Moreover, “it is
incumbent upon a moving party to estabtish requisite knowledge . . . before a
breach of duty can be foundd.

Section 323’s application here is questionable at best. That provision
requires that the defendant undertook to readgarticular service to the plaintiff
and that the plaintiff's injuries wexmused by his reliance on the defendant’s
provision of that service. The onlyndertaking here was Anadarko’s providing

directions to QC Energy. Anadarko undertook to provide no further assistance to
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drivers like Plaintiff’'s decedent. In additipthe record reflects that it was never
Anadarko’s practice to erect signage or lighting along its rdutes.

Evidently, a driver could not rely upon precautionary measures that
Anadarko never undertook to install. Zadarko never supplied or promised to
supply flagmen and excess lighting, befaemoving all of those precautions from
the route one night without warninghds, Plaintiff's suggestion that Anadarko
may be held liable under § 323 for failing to supply flagneadr,a lighting, and
signage must fail on thitireshold ground alone.

Make no mistake either: deeming t@vision of directions a legal
“undertaking” that exposes the provideditbility anytime an accident thereafter
occurs is a determination of sweeping breadth that should not be made
haphazardly. When UPS or FedEx drevegly on Google Maps to provide the
most efficient route to dieer packages to rural deénations, certainly Google
should not be held liable under § 323 for actaudirections when the driver is late
or exits the road after missing a turn. Haane is true of aonsumer of pizza who

dictates directions to her local Domisalelivery boy. And so too of Garmin,

% To the extent that signage or lighting smerected along the routes on which QC Energy

drivers travelled, the recordflects that those precautions wenstalled by the state or by
QC Energy, never by Anadarko. John T. Piomjlui®, counsel for Anadarko, confirmed as
much at oral argumengeeJuly 2017 Tr. at 86:22—-87:02 (“MR. PION: There is nothing—
there is no evidence of record in this case Aradarko installed lights or retained or used
flagmen. The evidence in this record would aade a QC independent of Anadarko did that,
and Anadarko had no objectitmtheir doing so.”).
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when a long-distance trucker or a vacatmgniamily uses one of its devices to
navigate the highways or the back roads.

Plaintiff's response—that this case involves “unique facts"—provides no
principled way to distinguish the instazdse from the aboveypotheticals, and in
my view, that counsels against an expamst interpretation of 8 323. Every case
presents a tribunal withuhique facts.” A more competig justification than that
must be proffered if years of estahksl precedent will be tossed to the wind each
time that a case involves tragic circumstances.

Indeed, nearly every court to have decided a case involving the alleged
defectiveness of a GPS deeihas denied relief, motiat in large part by the
refusal to open a floodgate of litigationegy time such an accident occurs. For
instance, the United States District Cdior the District of Colorado granted
summary judgment in favor of Garmim a negligence aim brought by the
families of deceased airline passengéotinson v. Garmin Int’l, IncNo. 05-CV-
01565, 2009 WL 458628 (D. Colo. Feb. 2009). The plaintiffs in that case
alleged that a GPS device swaesponsible for a plane’s failing to navigate a turn
and crashing during its landinigl. at *1. “Given the laclof available physical
evidence,” the court was unable to concltitk the pilots had actually followed
the Garmin directions at the time of ttrash or that the directions in any way

contributed to the crash. at *2. See also Durkee v. 8. Robinson Worldwide,

-18 -



Inc., 765 F. Supp. 2d 742, 749 (W.D.N.C. 20&Hi}'d sub nom. Durkee v.
Geologic Sols., Inc502 F. App’x 326 (4th Cir. 2013) (“If manufacturers or
designers of products had a legal dutyhiced parties to anticipate improper use of
their products then . . . lbalar telephones, GP&evices, and even car radios would
be the subject of suits such as this one.”).

Further, to the extent that Anatarowed the Plaintiff's decedent a duty
under 8§ 323, as a matterlafv it was a duty of reasonable care, not absolute care,
and it did not breach that duty on the famit$his case. When one undertakes to
provide directions, reasonable care reggiprovision of reasonably accurate
directions and nothing more. In thesiant matter, it is undisputed that the
directions were accurate and that thealrhimself failed to adequately follow
them. | asked Mr. Oakes atal argument what more Anadarko could have done to
satisfy its duty in this regard: for instancid it have to supply every driver with
GPS devices, maps, oride-along companion to mage the directions?

The stark reality is thaach of these enhancemeistthe responsibility of
the driver's employer (QC Energy)—nAhadarko—just as Anadarko was not
responsible to supply the drivers with haats, boots, reflective vests, or other
safety gear. Importantly, Anadarko didt undertake to provide all QC Energy
drivers with the most adwaed GPS technology. Rath#rsupplied to QC Energy

exactly the provision it undertook supp@ccurate directions to and from its
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drilling sites. In that same vein, it is somewlof a judicial oddityto hold an entity
liable in negligence wheredhdriver or his employerould have remedied any
alleged shortcomings simply by conductangearch on Google Maps or a related
cell phone application.

Moreover, Plaintiff cannot show thatmap or a GP8evice would have
avoided the ultimate accident either sag has presented no evidence whatsoever
capable of explaining why her decedems$sed the turn-off and crashed his truck
2.5 miles later. Rather, the scant recand Plaintiff’'s own allegations seem to
suggest the true cause was somethixtgrnal and beyond Anadarko’s control:
brake failure, inexperiencer a combination of the v Needless to say, maps,
GPS devices, or cell phonemipations would be of littleise had the driver fallen
asleep, become distracted, or shut those devices off, choosing instead to proceed
from memory on the second trip.

Critically, Mr. Oakes conceded at omlgument that Anadarko actually had
placed signage on State Route 144 dfterBeech Creek Road turnoff. The
signage, which was present on the night in question, indicated that Anadarko

traffic had missed the turnoff and svao longer on the prescribed route:
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THE COURT: So he missade turn. Everybody acknowledges
Mr. Garlick continued north or west on State
Route 144. And does he pass any more signs
there?

MR. OAKES: And that’s the qwtion | thought | was answering
before when | said | cantell you with absolute
certainty that he passed the—an Anadarko sign.
My understanding is that he did.

July 2017 Tr. at 33:16-22. Had Mr. Bek passed any of those signs—and it
seems as though he must hawethe first 2.5 miles of kierrant journey—then the
efficacy of signage as a remedmaéasure is highly questionable.

This line of inquiry also hints at ortleat has largely been glossed over up to
this point: even assumiragguendothat Anadarko’s directions were a but-for or
factual cause of the driver’'s missing thentoff, it is not necessarily true that
Anadarko’s directions were also a proxtmaause of the ewtual accident. |
asked Mr. Oakes about tkame at oral argument:

THE COURT: What if Mr. Gdick missed the turn-off and

crashed ten miles down the road on State Route

144. Was failure to erect a sign a proximate cause
of the accident?

MR. OAKES: Yes. If that's theeason why he missed the turn-off
in the first place, yes.

THE COURT: Ten miles down the road?

MR. OAKES: Or 100 miles dowthe road. Two miles down the
road. One mile down the road. If he didn’t miss the
turn-off, he doesn’t get in the accident.

July 2017 Tr. at 46:23—-47:07.
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That is a difficult response forszrious jurist to accept. One may
hypothesize about scenarios in which a nddsen, a faulty GPS instruction, or a
missed sign might proximately causeaacident. That would be the case, for
instance, where a missing barrier @ppled “do not entersign led drivers
immediately into a hole or off a cliff. Buhat is not what happened here. To the
contrary, after the driver missed the taffi by his own error, he continued to
drive down a state route for nearly thrages, a state route that motorists of
average skill drive each day and night.

B. Anadarko Is Entitled To Summary Judgment As A Matter Of

Law On Plaintiffs Theory That 8§ 323 Required It To Provide
“The Safest Route Possible,”"Because That Theory Seeks To
Impose A Duty Of Absolute Care; Is Unsupported By The

Record; And Cannot Be IntroducedFor The First Time At Trial
Without Anadarko’s Consent.

Seeming to recognize the writing oretvall, Mr. Kwass advanced an
argument before our Court of Appsauggesting that, pursuant to § 323,
Anadarko owed a duty to provide “the safest route possible.” That argument is
flawed for a number of reasons, not thaskeof which, as discussed more fully
below, is that Plaintiff has never pledyclucted discovery on, advanced such a
theory before that oral argument. Thattiattar flaw is discussed in a subsequent
section.

From the outset, it should be noted that Anadarko never undertook to

maintain or improve the Commonwealthadways. Indeed, as discussed more
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fully herein, decades-worth of case lavakes certain that the responsibility of
public roadway maintenance$ squarely with the state and not every commercial
entity that uses its roadways. Anadadwdy undertook to suggest a route from
those roads that already existed, all wite assistance of local government actors.

Another flaw is that Anadarko never wertbok to provide “the safest route
possible,” and any argument to the cant by Mr. Kwass misrepresented the
lower court record to the Court of Apals. Indeed, the only reference to “the
safest route possible” in the recompaars at the excerpted deposition quoted
above, wherein Anadarko’s designee discsisgdecting, in connection with local
and state officials, the safest and maf§icient routes from amongst all existing
routes.Seel.orson Dep., at 80:07-10 (Anadarkeould work with any local or
municipal stakeholders to determine thest efficient and safest route into a
facility.”).

Neither Anadarko nor its counsel have ever admitted that the alleged duty
here extended beyond sdlag adequate routes from those that already existed.
Any rhetorical aggrandizement by Plaffit counsel that pulled this comment out
of context was, in my view, an effdd lead the Third Circuit down the garden
path. Seeming to recognize my discontent over this stratagem, Mr. Oakes conceded

the following at oral argument:
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THE COURT: What I'm asking igs it a duty of reasonable care
or a duty of absolute care?

MR. OAKES: It's a duty of reas@aible care to provide the safest
route.

THE COURT: Its a duty of reasonable care? Is that what you
said?

MR. OAKES: Yes.

July 2017 Tr. at 61:16-22.

What's more, a suggestion that Anddahad a duty to provide QC Energy’s
drivers with “the safest route pos®blconflates established principles of
negligence and strict liability by impiog) a duty of absolute—rather than
reasonable—care. Nevertheless, were tligrCto impose a duty of absolute care,
the “safest” kind of care, not only should Anadarko be stationing flagmen on rural
roads in the dead of night, but thereuld be no meaningful way to distinguish
between flagmen and, for example, gnevision of lightning strike preparedness
Kits or bear spray. So too would Anadarieed to hire its own private police force
to safeguard every route from drunk drivers. And, of course, Anadarko would be
required to erect guardrails and excavete/, more direct roads, among other
precautions, all en route to its dBferent well pads, which included
approximately 194 turn§eeECF No. 129 at 9. Our ladoes not impose a duty of

absolute care and plainly that abstention is for good reason.
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| note too that Federal Rule of @ifProcedure 15(b)(2) provides that “an

iIssue not raised by the pleadings” may notrleel absent “the parties’ express or

implied consent.” The “primary considéian” in determining whether leave to

amend should be granted under that rsil@hether the opposing party would be

prejudiced by amendmerivans Prod. Co. v. W. Am. Ins. C636 F.2d 920, 924

(3d Cir. 1984). “The principal test forgyudice in such situations is whether the

opposing party was denied a fair oppoityto defend and to offer additional

evidence on that different theoryd.*

Plaintiff has never pled or presentedtics Court at any time the argument

that Anadarko was required to provide “sedest route possible.” | would have

rejected that argument long ago. Iflard Circuit exchange with the late

Honorable Franklin S. VaAntwerpen, Plaintiff’'s ounsel conceded at oral

argument that his complaint was deficient in this regard:

4

See also Lee v. Certainteed Corf23 F. Supp. 3d 780, 794 (E.DAN 2015) (“Accordingly,

a case may not proceed to trial on ‘an unpleatiedry of recovery’ without ‘express or
implied consent of the partieinkley, Inc. v. City of Frederick, Md191 F.3d 394, 401
(4th Cir.1999)McLeod v. Steven§17 F.2d 1038, 1040 (4th Cir.1980). Further, ‘a court will
not imply consent to try a claim merely becaasg&lence relevant to a properly pleaded issue
incidentally tends to establish an unpleaded claimE¥)ans v. McDonald’s Corp936 F.2d
1087, 1090-91 (10th Cir. 1991) (introduction of nelaim at trial improper where “a late
shift in the thrust of the casetould “prejudice the other pig in maintaining his defense
upon the merits”)Wilson v. Muckala303 F.3d 1207, 1215-16 (10th Cir. 2002) (“[W]e do
not normally expect to see claims or defensescontained in the pleadings appearing for
the first time in the pretrial order, especialysuch cursory form. Such a practice deprives
one’s adversary of fair notice, possibly digery, and the opportunity for motion practice,
and is subject to abuse by those ehaploy a sporting theory of justice.”).
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J. VAN ANTWERPEN:

MR. KWASS:

J. VAN ANTWERPEN:

MR. KWASS:

J. VAN ANTWERPEN:

MR. KWASS:

J. VAN ANTWERPEN:

MR. KWASS:

Counsel for Aadarko has just said that your

complaint did not include anything beyond the
specific requirement for signage and lighting.

There was no general ailation sufficiently broad

to include the laying out of a safe route, and the
duty and so forth. What do you say to that, sir?

We ought not, Youdonor, confuse two issues: the
pleading of a duty with the pleading of allegations
of negligence. In federal caut believe that this is

a notice pleading area even if we were doing—

Well, it used tbe. It's gotten a little more specific
lately, but you're saying uwler your allegations of
negligence in your complaint that you have
included statements about the obligation to provide
a safe route? Is that what you're saying?

No, Your Honor. don’t want to mislead the court
in that way. What | am saying is—

Is it in your complaint or not?

The answer is ndout it doesn’'t belong in the
complaint. What's in the complaint are allegations
of negligence. The negkyce allegations here are
still failure to provide lighting, failure to provide
signage. The duty from which those negligence
allegations arise is the broader duty to which
Anadarko has committed, that it endeavored to
select the safest route possible. It then put that—

Well, howdoes your complaint put on the—put
notice to the other partyAnadarko, that that’s
what you were relying on?

| am not aware of any obligation under
Pennsylvania law, Your Honor, to specify the duty
in the complaint. What we do in the complaint is to
specify operative facts and then—
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J. VAN ANTWERPEN: Did you pleadthe factually matter in your
complaint, that they did not provide a safe route or
was it limited everywhere to the specific obligation
to provide signs and lighting?

MR. KWASS: The allegations ohegligence in the complaint,
your honor, refer to lightig and signage. There is
no broad-based allegation négligence that says

failure to provide a safe route to the best of my
knowledge’

Although one may hypothesize scenariio which novel legal theories are
sufficiently close to the factual allegatiooentained within the operative pleadings
such that the opposing party will not suffegejudice, this is not that case. Quite
the contrary, counsel for Plaintiff's elenth-hour change of heart comes at the
twilight of a matter in which all priodiscovery, factfinding, argumentation, and
legal determinations wefecused on Anadarko’s duty to erect signage and
lighting alongside the subject state ro@bnsequently, givethe absence of
meaningful discovery, the case canpaiceed to a jurgn this theory.

Plaintiff has not moved to amend its pleadings (assuming for the sake of
argument that consideration of such a Eteendment would even be appropriate),
and Anadarko has certainly not consented to this new theory of the case.
Accordingly, because Plaintiff has new®nducted discovery on this theory or
presented any supporting evidence atstage, summary judgment is warranted in

Anadarko’s favor due to this procedural shortcoming alone.

> Tr. of Third Circut Oral Arg. at 30:30-32:47.
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C. Anadarko Is Entitted To Summary Judgment As A Matter Of
Law Because Plaintiff'sNegligence Claim Would Fail Against The
State And Local Municipalities, And Pennsylvania Law Does Not
Impose A Higher Burden On Private Entities To Maintain Public
Roads.

That the installation of flagmehghting, signage, and guardrails on
Anadarko’s part would be unreasonable is enough to grant summary judgment.
Nevertheless, Pennsylvania courts hastdressed the duty of a municipality or
guasi-municipal entity to take preventa&imeasures time and time again. As the
Supreme Court of Pennsylvania explaine&tarr v. Veneziand/47 A.2d 867,

873 (Pa. 2000), liability for faifig to install a traffic combl device, such as a sign
or a light, can only lie where: (1) the maipality had actual or constructive notice
of the dangerous condition that caused the plaintiff's injuries; (2) the pertinent
device would have constituted an appratar remedial measure; and (3) the
municipality’s authority was such that itrcéairly be charged with the failure to
install the device. None of éise factors are satisfied here.

Anadarko had no notice that the laafka sign at the given intersection
constituted a dangerous condition. As dtaraof fact, it is uncontroverted that
prior to the accident, Anadarko had meteived a single complaint about the
intersection, even though hundreds of dalies had previously followed that same
path.SeeECF Nos. 126 & 128-3 at § 18; ECF Ni27 at 17. As both parties are

well aware by now, even Mr. Garlick hadwaén the route successfully once prior
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that very night. In furnishing suggestroutes, Anadarko did not guarantee
absolute safety of each of the 194 turns on public roadways that their suppliers’
drivers would travel. Our negligentv does not require as much.

Further, Plaintiff's contention thatggiage would be amdequate remedial
measure is equally unsupported by the undisputed facts. Importantly, as excerpted
above, Mr. Oakes conceded at oral argaotrihat Anadarko actually had placed
signage on State Route 144 after the®eCreek Road turnoff. The sighage,
which was present on the night in question, indicated that Anadarko traffic had
missed the turnoff and was no longer onghescribed route. Because the driver
likely passed some of those precautionaryces, the efficacy athat signage was
apparently not an adegeaemedial measure.

Neither did Anadarko control either tife subject roadways—State Route
144 or Beach Creek Road. After all, #darko is not PennDOT. Should a large
pothole on either road have opened, it widuhve been the state’s job to patch it,
not Anadarko’s. Should a harsh winteog/storm have rendetdesither of them
impassible, it would have been the stat@le to clear it, not Anadarko’s. And
should drivers complain that speeders abusither road, it would have been the
state’s job to patrol it, not Anadarko’s.dftree or other brush blocked either of the
roadways after a windy storm, so too wibthe state need thsmantle and remove

it. If the roads wound too closely to steep hills, the state should install guardrails
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(as they did here). And if an inordinatember of accidents occurred, it would be
the state’s job to study ipwer the speed limit, andvise any existing signs—not
Anadarko’s’

In such cases where the respoitisiifor roadway maintenance was the
state’s and the state’s alone, Pennsylvaniats have therefore consistently held
that the proper defendant in resulting negitige actions is the state itself and not a
neighboring landowneAllen v. Mellinger 625 A.2d 1326, 1329 (Pa. Commw. Ct.
1993); not a nearby business owréewell v. Montana W., Incl54 A.3d 819
(Pa. Super. Ct. 2017); and not even an adjoining townSkapr, 747 A.2d at 867.
Even then, failing to erect a traffic coritdevice, such as a sign or light, is the
“outer limit” of the state’s liabilityld. at 872.

Moreover, the Supreme Court of Pennsaylia has held that in those rare
case in which a private entity or local mcipality controls a road, there is “no
principled basis” upon which to distinghigs responsibility to install traffic
devices from the PennDOT'’s duty to atraffic devices on state roadd. In
other words, private entities and local nuipalities are not subject to heightened

standards of tort liability in theontext of roadway maintenandd. They are

® Neither is it viable to suggethat business often advertise billboards or erect signs to

indicate to customers that théusiness are located nearby. Besises do so not in an effort

to safely maintain roadways but to advertid&re they not to erect such signage, they could
not be liable for negligence. Neither does ittterathat certain establishments, such as a
baseball parks, owe a duty to their patrons. That duty stems from established principles of
premises liability that are why distinct from § 323. The inagipability of premses liability

here was already decided by this Gaurd affirmed by the Third Circuit.
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responsible to the same extent as theeswould be if it were charged with the
upkeep of that same thoroughfai.

This is an exceptionally problematic cept for Plaintiff, as the record here
remains uncontroverted that the govaemt entities who controlled the subject
state route not only were familiar withe particular turn, but never recommended
erecting any additional trafficoatrol devices, lights, or signSee Garlick636 F.
App’x at 115 n.13 (“The record shows that government entities played a role in
devising the directions, and there iseavadence they recommended that lights or
signs be posted along the routes.”). Thuappears that, as a matter of law,
liability must be foreclosed on this grouabbne, as no reasonable jury could find
to the contrary. Indeed, the jury chargeorporating that footnote from the Third
Circuit would dictate as much.

Plaintiff offers no persuasive legal argument as to why the national energy
giant Anadarko would possess any spentaliknowledge of roadway safety in
Clinton County beyond what the statecaldy enjoys. Certainly, heavy delivery
trucks both connected and unconnectetth¢onatural gas industry traversed the
subject route many times in the past-good weather and in poor, during the light
of day and in the dark of night. If the state was never put on notice of an apparent
design defect, then the suggestion #iaaddarko should have independently

detected and remedied it is highly questionable.
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| asked Mr. Oakes to explain thdsscrepancy at oral argument:

THE COURT: Why didn’t you sue the township or the state that
was responsible for maintaining the roadway?

MR. OAKES: Because it wasn't an issue of maintenance of
roadway.

July 2017 Tr. at 74:06-09.

Plaintiff's argument, when reduced to dsre, is therefore quite remarkable:
Anadarko can be sued for a roadway rtenance issue—a failure to install a
remedial traffic measure, whatevemsnology one might favor—for which the
state that owns and maintains that saoselway simultaneously could not. In
other words, were a truckider with a heavy load or a vehicle full of high school
children to miss the Beech Creekdgiaurn-off and go careening down an
embankment tomorrow, their estateswabbe left penniless—and the legal
distinction would be that Anadarko newgeipplied those drivers with directions.
That simply cannot be. Either a roadwayegligently designed and maintained at
the fault of the state or it is not. Entesgang litigants may not turn to private actors
who use those nearby public roadséek compensation when those valid
channels are foreclosed.

Although the question of whether a dutytort was breached is typically a
jury guestion, it nevertheless “may fmmoved from consideration by a jury and

decided as a matter of law when tase is free from doubt and there is no
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possibility that a reasonableryucould find negligence.Truax v. Roulhac26
A.3d 991 (Pa. Super. Ct. 2015) (Mundy, Eyen assuming that some sort of
guasi-municipal tort duty should be imputed to Anadarko, the elements of such
liability would not be met here, bagse Anadarko did not breach a duty of
reasonable care as a matter of law.résonable jury could find otherwise.
Indeed, the jury instructions with whi¢hvould be required to charge them would
facially disallow such a finding. Thus, ¢euse no viable jury instructions can
harmonize settled Pennsylvamaav and Plaintiff's theory of the case, summary
judgment will be granted in favor of Anadarko.

D. Anadarko Is Also Entitled To Summary Judgment As A Matter

Of Law Because A Driver Who Cannot Show Why His Vehicle

Left A Prescribed Route And Eventually Crashed Has Failed To
Establish Proximate Causation.

In addition to the above shortcomingsaiRtiff's claim also fails as a matter
of law because she has not adduced s#fiioevidence as to proximate causation.
In particular, Pennsylvania law is repletgh examples of cases where plaintiffs
seek to hold the governmental entitie®lgafor accidents in which a vehicle
allegedly would not have fiea nearby roadway werefor some extra safety
precaution. That body of law makes cleattiability is inappropriate where the
plaintiff cannot demonstrate that thesahce of the alleglkeremedial measure

caused the vehicle to leave the roadway.
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No one knows why Mr. Garlick’s trikamissed the designated Beech Creek
Road turnoff and ultimately left StaRoute 144. As Anadarko aptly hypothesizes,
he may have grown tired on the graveysindt and fallen asleep at the wheel; he
may have taken the turn too fast to quigtely negotiate it; hmay have become
distracted by the radio, the heat, the wimdkl wipers, or his high beams; he may
have gotten lost in the foe may have swerved maiss an oncoming vehicle or
animal; he may have miscalculated theatist that he had toavel; he may have
stopped following the provided directionsogether; he may v& made a mistake
attributable to his inexperience; his veleimay have malfunaned; he may have
been eating a snack or cking a coffee; he may have lost focus and become
distracted; or he may even have intentllyndriven his truck off a cliff. Because
Plaintiff has proffered no evidence tendiogshow that any one cause is more
likely than the next, her lawsuit mustase on this independent ground alone.

In negligence cases brglt pursuant to Pennsylvia law, an all-causes-
possible, no-causes-probable approachssfficient as a matter of law. This
principle is well established in mattenyolving allegations of unsafe roadways. A
recent leading example is a decision & @ommonwealth Court of Pennsylvania
in Fagan v. Dep’t of Transportatior946 A.2d 1123, 1124 (Pa. Commw. Ct.
2008). The facts underlyirfgagantranspired when a vetie left the roadway in

the area of a sharp leftrtuat 1:20 in the mornindd. The vehicle stuck a
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guardrail, became airborne, and collideith a utility pole and two trees, killing
both passengerk.

The passengers’ estates sued Penn20dging that the state failed to
properly maintain the gravel shoulderdathe guardrail in a manner that would
have warned the driver of the upcomiturn and prevented his vehicle from
leaving the roadwayd. at 1125. As here, the complaintiagancontended that
the shoulder and the guardrail therefooastituted dangerowonditions that
“triggered loss of control over the vehicléd:

The Court of Common Pleas Cambria County granted summary judgment
in favor of PennDOT as a matter oiMaand the Commonwealth Court affirmed.
Id. at 1129. Plaintiffs argued that theegligence claims should survive because
the shoulder of the road and the guaidvare unreasonably dangerous for their
“intended uses.Id. at 1126. The Commonwealtlo@rt disagreed, holding that
such a theory was insufficient to satiifie burden to prove “a causal connection”
between PennDOT’s omissions and the eventual inidry.

The Commonwealth Court iRaganrelied upon its earlier decision in
Martinowski v. Com., Dep’t of Transportatio®16 A.2d 717 (Pa. Commw. Ct.
2006). The driver iMartinowskicould not recall what caused him to leave the

prescribed routdd. at 720. The CommonwealthoGrt held that she therefore
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could not, as a matter of langcover for the injuries stained when she eventually
came in contact with a nearby guardril.at 724-25.

Just as iFagan the court inrMartinowskirelied on a number of
Pennsylvania cases that foreclosediligb~vhere evidence of causation amounted
to nothing more than speculation and emstantial inference§ hose cases make
clear that where the plaintiff offers eeidence as to why éhdriver left the
roadway in the first place, an infei@ of causation regarding negligently
maintained road signs cannot be justified.at 721. In such cases, courts must
disregard “the seriousnesstht resultant injuries” and “the dangerousness of the
condition,” until the plaintiff remedies it§dundational failureto establish the
requisite element of causation of the accidddt.(emphasis added).

A relevant case upon which the Commwealth Court relied in bothagan
andMartinowskwasFritz v. Glen Mills Sch.894 A.2d 172 (Pa. Commw. Ct.
2006). InFritz, a pizza delivery driver’s vehglleft the roadway after making a
sharp left turn, struck a treand rolled down an embankmelat. at 173. The
driver suggested that his employer presdithim to make timely deliveries in
quick successiond. The Commonwealth Court cdaded that the driver had
provided no credible reason as to why W%ehicle left the prescribed route and
struck the tree. Accordinglyhere was insufficient evidea to justify an inference

of causation regarding the stat@haintenance of the roadwag. at 177.
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The same is true of casebere the complained-okfect is a missing light
or sign, rather than dangerous shoulder conditionSnyder v. Harmarb62 A.2d
307 (Pa. 1989), the Supreme Court of Pennsylvania reversed a decision by the
Commonwealth Court thalenied summary judgment on a negligent roadway
maintenance claim. The plaintiff Bnyderfell into a strip mine adjacent to a state
route when he exited his vehicle to relieve himddilfat 308. He alleged that
PennDOT had failed to ageately warn passing drivers of the dangers by not
installing lights or similar warning signkl. at 309. The Supreme Court reversed
the Commonwealth Court’s denial ofiP®OT’s motion for summary judgment,
reasoning in part that “the absencdighiting so as t@reate a deceptive
appearance of the shoulder of the roathcd be said to be either an artificial
condition or a defect of the land itselfd. at 312—13.

A similar result was reached Bruce v. Com., Depif Transportation 588
A.2d 974 (Pa. Commw. Ct. 1991). The plaintifBrucedrove his motorcycle into
an intersection between a towipshoad and a state routd. at 976. A stop sign
was missing from the intersection on the date of the accidefthe township
moved for summary judgment, contendingtth was not responsible either for the
missing sign or for overgrown veigéion alongside the intersectidd. The
Commonwealth Court granted the townshimotion, reasoning that the township

had no obligation to replace a stop sigected by PennDOT or to erect additional
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signs warning motorists that theyere approaching an intersectideh. at 978. To
the contrary, “these facts would not ceeatduty on the part of the Township to
keep the intersection clear of obstructitmsight which are on the property of
others.”ld. at 979.

Proximate cause analysis is thensaregardless of whether sovereign
immunity applies. In fact, the SuprenCourt of Pennsylvania has explicitly
recognized that interpretation of the sign immunity statute is “consistent”
with the “normal” negligence laww’examination of proximate caug#an v.
Com., Dep't of Transp.751 A.2d 1130, 1131 (Pa. 2008ge alsdMascaro v.
Youth Study Cty523 A.2d 1118, 1124 (Pa. 1987) (explaining that the
Commonwealth Court has “consistentlydighat liability imposed on a political
subdivision is “no greater thdhat of a private landowner’Nindala v. Am.
Motors Corp, 543 A.2d 520, 527 (Pa. 1988) (liability for missing stop sign
appropriate only where township “had knowledge of a dangerous situation” and
“the capability to rectify the problem”gee also Wenger v. W. Pennsbro T®p8
A.2d 638, 643 (Pa. Commw. Ct. 2005) (“The remaining element of Plaintiff's
burden is to demonstrate that the propdsaiffic device would have constituted an
‘appropriate’ remedial measure.”).

The core inquiry in triic cases—whether there ‘ia causal connection”

between the defendant’s omission arele¢lkentual injury—remains the same
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regardless of the defendant’s identity.the Supreme Court dgtennsylvania made
explicit in Mascarq liability for negligently maitaining a roadway will lie only
“where it is alleged that the artfal condition or defect of the lantelf causes

the injury, not merely when it facilitatesetlnjury by the acts of others.” 523 A.2d
at 1124.

All of the above cases involvedmee allegation that a roadway was
negligently maintained, either that lightr signs were missy, guardrails were
defective, or the shoulders too darges. And all of those cases shared an
important facet: the cause of the accidasthere, was unknown. In fact, the matter
sub judicearguably presents a more damnaagisal conundrum for Plaintiffs. Not
only is the cause of Mr. Garlick’s missing the turn-off unknown and leaving the
prescribed route unknown, but so too is tause of his everdlcrash a mystery.
Moreover, the causal analysis here is pEatad with issues of driver inexperience,
brake failure, and any other numlzérpotential superseding events.

Because a reasonable jury viewing facts presented above could not
conclude that the absencesignage was the reason that the driver failed to stay on
the prescribed route and crashed stharp turn, summary judgment is also
warranted on this independent ground.

E. Anadarko Is Entitled To Summary Judgment As A Matter Of

Law Because Circumstances Merely Consistent With Liability

Are, Without More, Insufficient To Establish Proximate
Causation.
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The above line of traffic cases stefram a well-settled principle of general
Pennsylvania negligence law: circumstantesely consistent with liability are,
without more, insufficient to establishgximate cause. “Proxinba causation is a
necessary element in proving a tort casder theories of strict liability or
negligence.’'Van Buskirk v. Carey Canadian Mines, Ltd60 F.2d 481, 492 (3d
Cir. 1985) (Adams, J.) (citin§herk v. Daisy-Heddod50 A.2d 615, 617 (Pa.
1982). Accordingly, the causal inquiry“‘isescapable” in ngligence cass where
subsequent actors behave in ways ungatied by earlier ones, thereby increasing
the risk of injury independerf the defendant’s earlier actiongan Buskirk 760
F.2d at 495 n.11.

“A proximate, or legal cause, is defthas a substantial contributing factor
in bringing about the harm in questioN.an Buskirk 760 F.2d at 492.
“Pennsylvania courts utilize the ‘substahfactor’ test from the Restatement
(Second) of Torts to ascertain proximate causeéter v. Honeywell Int'l, Inc.

195 F. Supp. 3d 753, 758 (E.D. Pa. 20affjd 2017 WL 3128488 (3d Cir. July

24, 2017). “The following consideratis are deemed important under the
Restatement’s ‘substantial factor’ téstdetermine proximate cause: (1) the

number of factors other than the actor’s conduct that contributed to producing the
harm and the extent of their contributi¢@) whether the actor’s conduct created a

force or series of forces that werecontinuous and active operation up to the time
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of the harm, or createdsstuation harmless unless acted upon by other forces for
which the actor is not responsible; and (3) the lapse of time between the actor’'s
conduct and the harmld. at 759. “The questiors proximate cause and
superseding cause are intended to furtieisame ultimate inquiry: how far should
legal responsibility extend®an Buskirk 760 F.2d at 495.

“[N]othing precludes a court from deteining proximate cause as a matter
of law if a jury could noteéasonably differ on the issue€Chetty Holdings Inc. v.
NorthMarq Capital, LLGC 556 F. App’x 118, 121 (3d Cir. 2014) (Fisher, J.) “To
put it another way, where there is no iseliéact, the issue of proximate cause is
one for the court to deterne as a matter of lawHeeter 195 F. Supp. 3d at 758.
While every case turns on its facts, Plifits evidence does not create a genuine
dispute of material fact warranting tbenial of summary judgment here.

Recently, inSikkelee v. AVCO Corp— F. Supp. 3d —, No. 4:07-CV-
00886, 2017 WL 3317545 (M.D. Paug. 3, 2017), | held that proximate cause
was destroyed where an aftermanietity departed from the original
manufacturer’s directions and best fi@es in a manner unanticipated by the
original issuer of the instructionksl. at *42. Indeed, the directions provided by
Anadarko here were even matetailed than those provided $ikkeleemaking it
increasingly likely that deviations wereetfault of the end-user and not Anadarko.

Id. at *40. So too doeSikkeleestand for the proposition that liability may become
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too attenuated or an alleyjemission less substantial when subsequent actions or
defects introduced by other actors, sashnexperience or brake failure, arguably
contributed to the ultimate injury.

Sikkeledlows from a line of establisloeThird Circuit case law. For
instance, irFedorczyk v. Caribbea@ruise Lines, Ltd.82 F.3d 69 (3d Cir. 1996)
(Cowen, J.), our Court of Appeals affied a grant of summary judgment in a
bathtub slip-and-fall case. The plaintiffii@dorczykclaimed that the defendant
cruise line was negligent for not havingu#ficiently large non-slip surface on the
floor of the tubld. at 72. The Third Circuit helthat because the plaintiff could
not show that it was the lack of a non-dijrface that actually caused her fall, the
negligence claim must faild. at 74-75. “The possibility of the existence of an
event does not tend to prove its prabgh’ the Court of Appeals wrotdd. at 75.
Instead it was “speculative to concludeatimadequate flooring caused the injury
“when no evidence in the record indies where [she] was standinigl”

Relatedly, the plaiiiff's decedent irButts v. Weisz10 F. App'x 470 (3d
Cir. 2010), died from blunt head traurafter falling down the basement stairwell
at a friend’s home. “None saw [his] fall.'1d. at 471. The plaintiff sued the
homeowners, alleging her husband’s vedls caused by dim lighting and narrow
stepsld. Citing Fedorczykthe Third Circuit affirmed the district court’s grant of

summary judgment and reasoned as follows:
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As the District Court recognizedhe expert’s testimony as to the
cause of Mr. Butts’ fall was spectilee and unreliable because no one
witnessed the fall. The existenoé dim lighting conditions and the
allegedly dangerous single step does not, in and of itself, reasonably
suggest that the fall was causedthg negligence of Mr. and Mrs.
Weisz.

Id. at 472. Indeed, the Third Circuit Buttstook into account that, as here, the
decedent “had successfully navigateat tstep numerous times in the hours
preceding his fall.’ld.

Accordingly, because the Plaintiff hdnas failed to adduce sufficient facts
establishing proximate causationaasatter of law and because unbridled
speculation from circumstances merely g¢stent with proximate causation is
insufficient, Anadarko is entitled to summary judgment on this ground.

IV. CONCLUSION

“It is unquestioned that [the plaintiff] sustained serious injury, but not all
instances of injury automattly lead to an award afamages. Not all accidents
are the legal fault of anotheidarlan v. Frazier 635 F. Supp. 718, 723 (W.D. La.
1986),aff'd, 811 F.2d 601 (5th Cir. 1987), aaff'd, 811 F.2d 601 (5th Cir. 1987).

Moreover, the decedent’s family is rleft emptyhanded. Quite the contrary,
they should have obtained all applitmbelief under Pennsylvania’s Worker’s
Compensation Act. In other words, thestgm here workegrecisely as it was

intended to.
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Any ruling to the contrary would amount to nothing less than my legislating
from the bench and rejecting decades tdldshed precedent, all because this case
presents tragic facts. Msympathies are with the detmnt’'s family, but the Oath
that | took forbids me from ruling as such.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
United States District Judge
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