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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRI CT OF PENNSYLVANIA

MUSTAFA ABUOMAR, ; No.: 4:14-CV-01036
Plaintiff, ; (JudgeBrann)
V.

COMMONWEALTH OF ;
PENNSYLVANIA DEPARTMENT OF

CORRECTIONS¢t al,
Defendants.
MEMORANDUM OPINION
JuLy 12,2017
l. BACKGROUND

Mustafa Abuomar worked as the prisoraim at State Correctional Institution
Coal Township (SCI Codlownship) in Northumberlan@ounty, Pennsylvania for
nearly twenty years before retiring in May of 2014. his work as the prison
Imam, Mr. Abuomar organized religiouss#yvances for the Muslim inmates.

During his tenure at SCI Coal Township, Mr. Abuomar filed a complaint with
the Equal Employment Opportunity Commission (EEOC) about another prison

employee, Theodore Benza, who Mr. Ainar claimed was nking inappropriate

! Deposition of Mustafa AbuomaECF No. 31-1, at 10:2-6.
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ethnic, racial, and religious commentsvérd him. Mr. Abuomar’s complaint was
filed with the EEOC in January of 2014.

On March 5, 2014, Mr. Abuomar wasked by SCI Coal Township’s
Superintendent, Vincent Mooney, teduss his complaints about his work
environment Superintendent Mooney asked t®orrectional Officers to escort
Mr. Abuomar to the prison’s training rooso that they might informally resolve
any workplace issues that exisfeéifter Superintended Mooney attempted to
acquire more information about thikegations Mr. Abuomar had made, Mr.
Abuomar left work early for a prscheduled medical appointmént.

Following this interaction, Mr. Abuoanr filed this action, in which he
advances various civil rights and tolaims. In accordance with the following
reasoning, the Defendants’ Motiorr ummary Judgment is granted.

Il LAW

“One of the principal purposes ofetlsummary judgment rule is to isolate
and dispose of factually unsupported clamnslefenses, and we think it should be
interpreted in a way that alis it to accomplish this purposéSummary

judgment is appropriate where “the movahows that there is no genuine dispute

2 EEOC Complaint, ECF No. 39-1.
®  Deposition of Vincent Mooney, ECF No. 31-3, at 17:01-06.
4
Id.
®  Deposition of Mustafa Abunar, ECF No. 31-2. at 48—49.
® Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).
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as to any material fact and the movengntitled to judgment as a matter of
law.”™Facts that could alter the outcome &material facts,’ and disputes are
‘genuine’ if evidence exists from whichrational person could conclude that the
position of the person with the burden of proof on the disputed issue is c8rrect.”

“A defendant meets this standard witkere is an abser of evidence that
rationally supports the plaintiff's cas&“A plaintiff, on the other hand, must point
to admissible evidence that would béfisient to show all elements of@ima
facie case under applicable substantive 1afv.”

“[T]he inquiry involved in a ruling orm motion for summary judgment or for
a directed verdict necessariiyplicates the substantive evidentiary standard of
proof that would apply at the trial on the merit5Thus, “[i]f the defendant in a
run-of-the-mill civil case moves for sumnygudgment or for a directed verdict
based on the lack of proof of a matefadt, the judge must ask himself not
whether he thinks the evidence unmistaidavors one side or the other but

whether a fair-minded jury could retuanverdict for the plaintiff on the evidence

" Fed. R. Civ. P. 56(a).

8  Clark v. Modern Grp. Ltd.9 F.3d 321, 326 (3d Cir. 1993) (Hutchinson, J.) (cimglerson
v. Liberty Lobby, In¢.477 U.S. 242, 255 (1986) afietlotex Corp.477 U.S. at 322).

° Clark, 9 F.3d at 326.
10 d.
1 Liberty Lobby, Inc.477 U.S. at 252.



presented® “The mere existence of a scintilid evidence in support of the

plaintiff's position will be insufficient; tere must be evidenan which the jury

could reasonably find for the plaintift**The judge’s inquiry, therefore,

unavoidably asks . . . ‘whether therg¢asidence] upon which jury can properly
proceed to find a verdict for the party producing it, upon whom the onus of proof is
imposed.”* Summary judgment therefore is “wieethe rubber meets the road” for

a plaintiff, as the evidentig record at trial, by rulewill typically never surpass

that which was compiled during the course of discovery.

“[A] party seeking summary judgmealways bears the initial responsibility
of informing the district court of the basis for its motion, and identifying those
portions of the pleadings, depositions, aesto interrogatories, and admissions
on file, together with the affidavits, @y, which it believes demonstrate the
absence of a genuine issue of material facfR]egardless of whether the moving
party accompanies its summary judgmentiarmowith affidavits, the motion may,

and should, be granted so long as whatevkefore the district court demonstrates

12 d.
13 d.
14 1d. (quotingSchuylkill & Dauphin Imp. Co. v. Munsp81 U.S. 442, 447 (1871)).

15 Celotex Corp.477 U.S. at 323 (internal quotations omitted).
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that the standard for the entry of summjaiggment, as set forth in Rule 56(c), is
satisfied.™

Where the movant properly suppadnis motion, the nonmoving party, to
avoid summary judgment, must answer byiisg forth “genuine factual issues that
properly can be resolved only by a findérfact because they may reasonably be
resolved in favor of either party”For movants and nonmovants alike, the
assertion “that a fact cannot be ogenuinely disputed” must be supported by:
(i) “citing to particular parts of matials in the record” that go beyond “mere
allegations”; (ii) “showing that the matals cited do not establish the absence or
presence of a genuine dispute”; or (iihtaving . . . that an adverse party cannot
produce admissible evidea to support the fact®

“When opposing summary judgmettie non-movant may not rest upon
mere allegations, but rather must ‘itignthose facts of record which would
contradict the facts identified by the movarit Moreover, “[i]f a party fails to

properly support an assertion of factfaifs to properly address another party’s

assertion of fact as required by Rule 56(c¢ court may . .consider the fact

% .
17 Liberty Lobby, Inc.477 U.S. at 250.
8 Fed. R. Civ. P. 56(c)(1).

19 Port Auth. of N.Y. and N.J. v. Affiliated FM Ins. G311 F.3d 226, 233 (3d Cir. 2003) (Weis,
J.).



undisputed for purposes of the motidi®n motion for summarjudgment, “[tlhe
court need consider only the cited matetidlut it may consider other materials in
the record.®

“[A]t the summary judgment stage the judge’s function is not himself to
weigh the evidence and detena the truth of the matter but to determine whether
there is a genuine issue for tri&f."[T]here is no issue for trial unless there is
sufficient evidence favoring the nonmoving peidr a jury to return a verdict for
that party. “If the evidence is merely coldoée . . . or is not significantly
probative, summary judgment may be grantéd.”
. ANALYSIS

Defendants’ motion for summary judgment is granted as to each of
Plaintiff's claims.

A.  Summary Judgment Is Granted As To Count |—Plaintiff's Civil
Conspiracy Claim under 42 U.S.C. § 1985(2).

Title 42, United States Code, $iec 1985(2) addresses two forms of

prohibited conspiracy. The first appliescmnspiracies relating to federal judicial

20 Fed. R. Civ. P. 56(e)(2).

2L Fed. R. Civ. P. 56(c)(3).

22 Liberty Lobby, InG.477 U.S. at 249.
2 d.

24 |d. at 249-50 (internal citations omitted).
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proceeding$’ while the latter applies to “conspties to obstruct the course of
justice in state courts®
In particular, the text of § 1985(2) provides as follows:

If two or more persons in any Staie Territory conspe to deter, by
force, intimidation, or threat, any g or witness in any court of the
United States from attending such court, or from testifying to any
matter pending therein, freely, fullgnd truthfully, or to injure such
party or witness in his person property on account dfis having so
attended or testified, or to inflnee the verdict, presentment, or
indictment of any grand qoetit juror in any sucltourt, or to injure
such juror in his person or guerty on account of any verdict,
presentment, or indictment lawfully assented to by him, or of his
being or having been such juror; ibtwo or more persons conspire
for the purpose of impeding, hindeg, obstructing, or defeating, in
any manner, the due course of jostin any State or Territory, with
intent to deny to any citizen the equal protection of the laws, or to
injure him or his property for lawfly enforcing, or attempting to
enforce, the right of any persoar class of persons, to the equal
protection of the laws;

Thus, when a plaintiff advances aich pursuant to 42 U.S.C. § 1985(2), he
must point to a federal or state peeding with which the defendants have
interfered. In the case of a state proceednegnust allege that such interference
was done to “deny to any citizen the elquatection of the laws.” Otherwise, a
claim under 8 1985(2) must fail. Additidha the Supreme Qurt of the United
States has interpreted the second portif 8 1985(2) to require that the

conspirators’ actions in furerance of their objective hageme “racial, or perhaps

2> Kush v. Rutledget60 U.S. 719, 724 (1983).
26 1d. at 725.



otherwise class-based, invidisly discriminatory animu$é®and be “motivated by
an intent to deprive their victims of the equal protection of the I&s.”

The Plaintiff's claim fails both the fkeral and state prongs of § 1985(2).
Plaintiff has not adduced sufficient evidence to create a genuine dispute of material
fact as to the existence of any fedemastate proceeding, much less that the
Defendants interfered with one. In fact, Btdf asserts that such a proceeding is
not necessary to satisfy his clafffiThe Plaintiff’'s interpretation of § 1985(2)
ignores clear judicial precedantthis district establishig the need for a federal or
state proceeding in order to makat a claim under that section.

In Holmes v. Benedictor example, United Statédagistrate Judge Martin
C. Carlson recommended that a mattedisenissed for failure to identify “any
pending state or federal court procegpivhich was the subject of unlawful
interference ® In that case, as here, theyploceedings the employee could
point to were her own “internal institutional complaints, and some form of

administrative disciplinary matter involving her employ&Those facts are

27" Griffin v. Breckenridge403 U.S. 88, 102 (1971).
?® Kush 460 U.Sat 725.
29 Pl.’s Br. In Opp’n to Defs Mot. for Summ. J. at 2.

% Holmes v. BenedicNo. 1:12-CV-767, 2012 WL 6561559, & (M.D. Pa. Nov. 27, 2012)
(dismissing a claim that did not identify anynpéng federal or state proceeding, but rather
only internal proceedings being conducted by the employer).

3.



similar to the ones at issue in this antiwhere the Plaintiff cannot point to any
pending federal or state proceeding.

Magistrate Judge Carlson’s reasommas further accepted by Judges Sylvia
H. Rambo and A. Richard Cajpudf this Court. IrBehne v. Halsteadludge
Rambo held that plaintiffs claiming thidueir positions were terminated to prevent
their investigations into the defendambuld not survive a motion for summary
judgment because they could not poinaty federal or state proceeding that was
subject to interferenc&.Similarly, in Florimonte v. Borough of Daltgrludge
Caputo dismissed an action from a plaintlefiming a violation of her civil rights
by defamation when she demanded that the defendant remove pipes that flooded
her property’”®> Once again, because the plaintiff was not able to point to a federal
or state proceeding that the defendant interfered with, her claim under § 1985(2)
could not survivé?

Despite Plaintiff’'s instence to the contrary a federal or state proceeding
must be identified in order to sustaiclaim under 8§ 1985(2). This is made clear
by the Supreme Court’'s reasoning<iash where it explained that “the second part

of § 1985(2) applies to conspiraciesotustruct the course of justice in state

%2 Behne v. HalsteadNo. 1:13-CV—0056, 2014 WL 1689950, at *15 (M.D. Pa. Apr. 29,2014).

% Florimonte v. Borough of DaltgriNo. 3:CV-14-0341, 2014 WB114071, at *10 (M.D. Pa.
July 7, 2014).

% 1d. at *22.
% Pl.’s Br. in Opp’n to D&’s Mot. For Summ. J. 2.
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courts.® Without a state or federal court proceeding to point to, the Plaintiff
cannot satisfy this requirement.

The EEOC proceeding that was in pregs does not satisfy this requirement,
because the EEOC is an administrativerexy and therefore not a part of the
federal judicial systen. As the United States Court of Appeals for the Fifth
Circuit has noted, “interference or obstran of administrative proceedings is not
redressable under § 1985(3§ Because the uncontroverted record reveals that
there was no federal or state proceedirag the Defendants capised to interfere
with, the Plaintiff cannot sustainckaim under 42 U.S.C. § 1985(2), and the
Defendants are entitled to summary judgment on Count I.

Furthermore, the Plaintiff fails to sdfighe requirement of an invidiously
discriminatory animus motivated by arent to deprive Plaintiff of the equal
protection of the laws. “The protectioff@ded by section 1985 is “narrower” than
that afforded by section 1983 becausdisacl985 requires the conspiracy to be

motivated by a racial or other class-based anirilid/here discriminatory animus

% Kush 460 U.S. at 725.
37 Carter v. Church791 F.Supp. 298, 300 (M.D. Ga. 1992).
% Deubert v. Gulf Federal Sav. Bar20 F.2d 754, 758 {5Cir. 1987).

% Robinson v. N.Y. State Peof Correction ServsNo. 908-CV-0911, 2009 WL 3246818, at
*18 n.29 (N.D.N.Y. Sept. 30, 2009).
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is not “the motivating force” behind ¢éhactors’ conduct, a 1985 claim must
therefore faif'

The Plaintiff does not set forth eedce that the decision to bring Mr.
Abuomar to the prison training roowas based on a racial or otherwise
discriminatory animus, nor that it was intked to deprive the Plaintiff of any legal
protection. Instead, the evidence shows that this was an employment-based
decision intended to collect more infation about a potentiaonflict between
two employeeé’ Because the Plaintiff has failéo connect the action to any
discriminatory animus, his claigannot survive summary judgment.

Neither is there a genuine dispute oftenel fact as to the existence of a
conspiratorial motive. “To sufficiently pad the conspiracy element in a § 1985(2)
claim, one of the requirements is to f&ath facts showing an agreement between
the alleged conspirator§2”’As our Court of Appeals explained, this element
requires “a meeting of the minds” &@complish the unconstitutional purpd3é
district court may disregard intimationsa conspiracy that are “vague and

provide no basis in fact®

40" Benson v. United State®69 F. Supp. 1129, 1136 (N.D. Ill. 1997).
“1 Mooney Dep. 12:8-22.

42 White v. WiremanNo. 1:16-CV-675, 2017 WL 2215277, *&8 (M.D. Pa. May 19, 2017)
(Caldwell, J.).

43 Great W. Mining & Mineral Co. v. Fox Rothschild LL&15 F.3d 159, 178 (3d Cir. 2010).
4 Cowan v. City of Mount Vernp85 F. Supp. 3d 624, 647 (S.D.N.Y. 2015).
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Even casting the facts in the light most favorable to the Plaintiff, there he has
not presented sufficient evidemas a matter of law to qmeit the inference that the
Defendants conspired together to discrirteregainst him prior to their meeting.

To the contrary, the factsdl any suggestion of a unity of purpose or prearranged
understanding on the part of the Defendantor to their alleged confrontation

with Mr. Abuomar. Because a reasonable jewyld not conclude that the subject
meeting was the product of a concerted poasy rather than a one-off meeting,
summary judgment is further warranted on this independent ground.

B. Summary Judgment Is Granted As To Count [I—Plaintiff's
Fourth Amendment Seizure Claim.

Plaintiff contends that Defendants violated his Fourth Amendment right to
be free from illegal searches and seizufé® Supreme Court of the United States
has previously held that a person izsd “within the meaning of the Fourth
Amendment only if”, given the objectiv@rcumstances of the situation, “a
reasonable person wouldvesbelieved that he was not free to lea¥erhe
Supreme Court’s decision Wnited States v. Mendenhalstablished an objective
test for determining whether or not a person is seized for the purposes of the Fourth
Amendment. The Court also providdtht examples of what conduchight
indicate a seizure,” including the “threaiteg presence of several officers, the

display of a weapon by an officer, sopteysical touching of the person of the

%> United States v. Mendenhadi46 U.S. 544, at 554 (1980).
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citizen, or the use of language or tonevoice indicating that compliance with the
officer’s request might be compellet.”

A person has been seized “only whenngans of physical force or a show
of authority, his freedom of movement is restrain€drhe Supreme Court has
recognized that this statement is aessary rather than a sufficient dfién other
words, not every restraint of freedommbvement achieved through a show of
authority constitutes a Fourth Amendment seizure.

The Plaintiff has failed to create a gamaidispute of material fact as to
whether he was seized on March 5, 2014rduhis transportation to the prison
training room. His self-serving statements are unsupported by the evidence and
comprise the only account of events timntions physicals contact of any kind on
that day. As a general propositionpflusory, self-serving affidavits are
insufficient to withstand a motion for summary judgmefitrhis Court is not
“required to accept unsupported, sadfi\gng testimony as evidence sufficient to
create a jury question®As such, Plaintiff's Fouh Amendment claims are

suspect from the outset.

6 1d. at 554 (emphasis added).

" 1d. at 553.

8 California v. Hodari D, 499 U.S. 621, at 628 (1991).

49 patton v. DoranNo. Civ. 3:CV-04-2233, 2006 WL 485236 (M.D. Pa, 2006).

0 Brooks v. American Broadcasting Companies,, 1889 F.3d 167, 172 (6th Cir. 1993).
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A reasonable jury could not conclutthat Plaintiff was seized based upon
the record presented. Fexample, the Chaplaincy &gramming Director, Aaron
Duncan, a non-defendant whonsidered himself close with the Plaintiff on the
day in question, testified that at no piowas the Plaintiff touched, let alone
grabbed, by the DefendartisFurthermore, Mr. Duran’s testimony provides no
support for the blunt assertion that Rtdf was treated “like an inmate” on the
walk from his office to the training roofi.Unable to point to any evidentiary
support from the record, the Plaintiff Hafled to adduce sufficient evidence to
create a genuine issue of material fact.

Beyond this, it would be a gross dramatization of events to characterize the
Plaintiff as having been detained by thefendants in the training room. The
record shows that he was asked to mlewnformation, was not isolated from
others, and was allowed to dictate his statetnat will, rather tan forced to write
any particular one. In addition, no prisstaff member was positioned “to ensure
that the Plaintiff did not attempt to lea¥ and Mr. Abuomar wainformed of why

he was in the training roofiLacking the sort of objective indicia that he was not

L Deposition of Aaron Duran, ECF 31-4, at 43:14-23.
52
Id.

> Aguilera v. Baca 394 F. Supp. 2d 1203, 1211 (C.D. Cal. 2005) (explaining that
circumstances that give rise to the infeerof a seizure includactive positioning by
individuals to prevent an exit by the plaintificanot informing the plaintiff why he was in a
specific location).
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free to leave as the law otherwise requities,Plaintiff has not put forth a viable
seizure claim.

In fact, it is Plaintiff's own statementsat show most clearly that he was not
detained. The Plaintiff alleged thathough Superintendent Mooney was not
satisfied with the statement he hadde, he was allowed to leave weskly for a
pre-scheduled appointment. It would codichestablished doctrine to say that
someone is detained wheniksallowed to leave the place of detention of his own
free will. According to the Supreme Couone indication that a claimant’s
“freedom of movement” has not been unlallyfuestricted is that he remains free
to “otherwise terminate the encount&tBased on the evidence of record, the
Plaintiff has failed to create a genuinepdite of material fact as to a Fourth
Amendment violation, rzd the Defendant’s motion for summary judgment is
therefore granted as to that claim.

Even accepting as true Plaintiff’'s vamsiof events, they do not rise to the
level of a constitutional harm. The Sepre Court has held that not “every
malevolent touch by a prison guardeg rise to a federal actioft’In Posr v.
Killackey, the plaintiff videographer alleged ths was illegally Seed when court

security officers escorted him out of a courthotisehe court in that case found

% Florida v. Bostick 501 U.S. 429, 436 (1991).
> Hudson v. McMillian503 U.S. 1, 9 (1992).
% No. 01Civ.2320LTSGWG, 2003 WL 22962191 (S.D.N.Y. Dec. 17, 2003).
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that there was no seizure during thaiqarss, especially because no personal
belongings were confiscatébHere, there is nothing to suggest that the Plaintiff's
property had been confiscat@shd he similarly was not ized during his escort to
the training room. Similarly, i®heppard v. Beermaa law clerk alleged that he
was seized by court officers when they et him out of the courthouse after he
was fired>® The United States Court of Agals for the Second Circuit found there
was no seizure during his escort, and therefore no Fourth Amendment violation
could lie. Mr. Abuomar’s cingmstances are similar: heas escorted to another
part of the building fromwvhich he was later free teave. Such conduct does not
constitute a seizure in violation of his constitutional rights.

The Plaintiff's time spent in the trainimgom does not rise to the level of a
Fourth Amendment violation either. Anystaction on the Plaintiff’'s freedom of
motion cannot be attributed to the Daflants, because “ordinarily, when people
are at work their freedom to move abbats been meaningfully restricted, not by
the actions of law enforcement officialsjt by the workers’ voluntary obligations
to their employers® Simply having correctional officers in the room would not
constitute a seizure in this case, just as it didn'tNiS. v. DelgadoSimilar to that

case, employees were asked questiortshiene was “no reason to believe that

> 1d. at *7.
8 Sheppard v. Beermai8 F.3d 147 (2d Cir. 1994), cedenied, 513 U.S. 816 (1994).
9 |.N.S. v. Delgado466 U.S. 210, 218 (1984).
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they would be detained if they gave truthdnswers to the questions put to them or
if they simply refused to answet®”

As in Delgadq Mr. Abuomar’s movement veaestricted “by a factor
independent of police condud'He was restricted by the terms of his
employment; he was scheduled to leavepii®eises at a specific time for his
medical appointment. He was alloweddave at that time. Nothing the prison
staff did would have made a reasonable person believhedhabuld otherwise
have to stay in the training room pasiitime. Instead, the record shows that the
Plaintiff was in fact allowed tcelhve at the pre-approved time despaée
providing adequate answers to the questions posed.

| also hold that Plaintiff's claim failfor yet another reason: even in the
event that the Plaintiff could establidtat his Fourth Amendment rights were
violated, the Defendants are entitled t@kfied immunity. Qualified immunity
protects government officials from “liabilitipr civil damages insofar as their
conduct does not violate clearly establslséatutory or constitutional rights of
which a reasonable person would have kno%istich qualified immunity

attaches itself to officials whether the oféil's actions were a mistake of law, of

0 1d.
®L Florida v. Bostick 501 U.S. 429, 436 (1991).
®2 Harlow v. Fitzgerald 457 U.S. 800, at 818 (1982).
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fact, or a combination of the tWA primary purpose of the qualified immunity
doctrine is to shield an official from personal liability when that official
“reasonably believes that his ortmnduct complies with the lavi®

When examining whether or not difiad immunity isappropriate, we
consider two issues. The first is whet the official’s conduct violated a
constitutional or federal rigit. The second is whether the right at issue was clearly
established® A right has been clearly establishehen that right's contours are
“sufficiently clear that agasonable official would undeasid that what he is doing
violates that right®” The unlawfulness of the act guestion must be apparent to a
reasonable person in order to dedius qualified immunity would be
inappropriat&®

Further, the Supreme Court has elsshled that district court judges should
exercise their discretion in determining which of the &eamicierprongs should be

addressed first in light of the facts of any given caselarson Justice Samuel

Alito explained that “whilehe sequence set forth [Bauciet is often appropriate,

®3 Groh v. Ramirez540 U.S. 551, at 567 (2004).
®  Pearson v. Callaharb55 U.S. 223, at 244 (2009).

%5 Sharp v. Johnsqre69 F.3d 144, at 153 Cir. 2012) (citingSaucier v. Katz553, U.S. 194,
at 201 (2001)).

% d.
7 Anderson v. Creightqri83 U.S. 635, at 640 (1987).
%8 1d., citing Malley v. Briggs 475 U.S. 335, at 344-5 (1986).
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it should no longer be garded as mandatory>Instead, we were told that “the
judges of the district courts and thaucts of appeals should be permitted to
exercise their sound discretion in decidwigich of the two prongs of the qualified
immunity analysis should be addressed findight of the circumstances in the
particular case at hand™

This Court has already addressed its decision as to the constitutionality and
statutory validity of the Defendants’ amtis, and has found that those actions did
not violate any constitutional or federaghis. As such, qualified immunity could
be granted on that basis alone, as the #iaimrequired to establish both prongs
of theSaucierequirement. The Court will, howey, reach a determination on the
second prong for the record.

The evidence in #hrecord does not lead toeasonable inference that any
such right was clearly established. Pldis’ attempts to strip away Defendants’
entitlement to qualified immunity aregressed “at much too high a level of
abstraction”—in clear contravention of the Third Circuit’s recent decision in
Zaloga v. Borough of Moosi¢ In Zaloga the Third Circuit made explicit that “it

Is not sufficient to conclude” thatgeneralized right against government

% Pearson 555 U.S. at 236.
0 d.
841 F.3d 170, 175 (3d Cir. 2016) (Jordan, J.).
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interference with a protected right exi§tRather, the district court “must attend to
context” and “consider . . . the circumstancenfronting [the state actor]” at that
particular moment in timé& This construction ensures that judicial emphasis
remains zeroed in on the core questiogualified immunity cases: “whether a
reasonable state actor could haetieved his enduct was lawful.”

Here, the issue is whether a reasonable officer in the Defendants’ positions
would believe that a ewvorker who acquiesces in a meeting discuss an
employment dispute, whose personal effects are not confiscated, and who is
permitted to freely leave, is unlawfullyized. The law in thisrena is not so
established.

There is a dearth of cases that candalily analogized tthe facts of this
action. As the court iMyers v. Bacanoted, “the vast majority of cases involving
seizures of persons stemrrariminal investigations’™ Other cases involving
alleged seizures tend taviolve college students and college-owned dormitdfies.
In short, the facts of this case do not lend themselves clearly to comparison to

established case law, which itself suppdnts application of qualified immunity.

2 d,
8.
“d.
> Myers v. Baca325 F.Supp.2d 1095, 1114 (C.D. Cal. 2004).
®1d.
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As the Third Circuit has explained, qualdienmunity will attach absent “a robust
consensus of cases” suggesting otherWise.

Myersitself, however, presents perhaps thosest comparison and leads to
the conclusion that a reasonable officeuld have believed that the Plaintiff
remained in the meeting to lawfultiiscuss an employment dispute. Myers the
court recited a number of factors supporting that concluéiBar instance the
plaintiffs “were not subject to physical forc€ hor threatened with force. In
addition, they were not “informed thatcriminal investigation was taking placg.”
Finally, the plaintiffs in that case were not arrested.

Every one of those factors applies waitpual strength to the Plaintiff in this
action. The record does not support tremlthat Mr. Abuomawas subject to
physical force. Likewise, there was no crialimvestigation in this case, nor was
the Plaintiff ever arrested. These signssalbngly suggest that a reasonable officer
in the Defendants’ position could have bedid he was not violating the Plaintiff's
rights.

With that in mind, | also note thidajors Baumbach and Brumfield acted

pursuant orders from their superior thayttihad no reason to believe would violate

" Spady v. Bethlehem Area Sch. Di800 F.3d 633, 639 (3d Cir. 2015) (Vanaskie, J.).
8 Myers 325 F.Supp.2d at 1114

" 1d.

80 4.

8 d.
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Plaintiff’'s Fourth Amendment rights. Asdi believed themselves to be executing
a simple order of escorting someonmotigh the prison, the evidence does not
support the idea that those Defendamsild have understood that requiring a
statement from the Plaintiff would have violated his rights. As such, the
Defendants cannot be said to haieated the second prong of tBaucier
requirement.

As applied to Superintendentddney, the same rationale holds. The
Plaintiff’'s argument—that this Defielant ignored the Equal Employment
Opportunity Commission’s (EEOC) suggestito not speak to the Plaintift—is not
relevant to this claim. Moreover, whetiguperintendent Mo@y made the best
procedural decision has no bearing om @leged constitutional violation. The
EEOC'’s suggestion does not show that he awmare that he might be violating the
Plaintiff’'s constitutionalrights. Instead, the record indicates that Superintendent
Mooney acted that day with the purpose of acquiring more information as to the
Plaintiff's 2014 complaint to the EEO€ The record does not indicate or even
suggest, however, that a reasonablec@fiwould have understood that bringing
an employee to his office and asking for information would have violated any

constitutional or federal right. Qualifiachmunity is intended to protect “all but

8 Mooney Dep. 12:8-22
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the plainly incompetent or thesvho knowingly violate the law’® As such, with
respect to those Defendants, lified immunity is appropriate.

Because qualified immunity would atth even if Defendants violated a
substantive federal right, summauglgment is granted on this count.

C. Summary Judgment Is Granted As To Count lll—Plaintiff's
Fourteenth AmendmentDue Process Claim.

The Fourteenth Amendment to theitéd States Constitution provides that
no “State [shall] deprive any personliéé, liberty, or property, without due
process of law® To establish a viable FourtearAmendment claim, a plaintiff
must demonstrate that: (1) the conduahptained of was committed by a person
acting under color of state law; and {B¢ conduct deprived the complainant of
rights secured under the Constitution or federal®faw.

The Plaintiff argues that he was de&l by the Defendants, depriving him
of his liberty without due process of I&&The Plaintiff similarly asserted that he
was detained in violation of his Foudmendment rights. That claim was properly
asserted there, and as such, under thwérmpecific-provisin” rule, cannot be

brought again under the umbrella of thmuAeenth Amendment. Under that rule,

8 Malley v. Briggs475 U.S. 335 (1986).
8 U.S. Const. amend. XIV § 1.
8 Sameric Corp. of Delaware, Inc. v. City of PhiladelpHtid2 F.3d 582, 590 (3d Cir. 1998).

8 Am. Compl. § 98. Plaintiff also admits inis papers that he “concurs that the named

individual Defendants are entitled to summarggment with respect tieir official, though
not individual, capacities.” ECF No. 35 at 6.
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“Iif a constitutional claim ixovered by a specific constiional provision, such as
the Fourth or Eighth Amendment, the atamust be analyzed under the standard
appropriate to that specific provisiamt under the rubric of substantive due
process.¥ This rule stems from the Suprei@eurt’s reluctance “to expand the
concept of substantive due proce¥sBecause the issues that comprise the basis
for this claim were precisely those resm under the Fourth Amendment claim,
the substantive due praseclaim must also fail.

Similarly, without the deprivation of “arotected interest in life, liberty, or
property” and that depration having “occurred without due process of |&,”
Plaintiff cannot establish any procedudale process violation. Plaintiff has
adduced no evidence tending to show tietvas deprived of any liberty or
property interest in a procedurally unfaiay, the proceduraue process claim
must also fail.

As such, summary judgment on the due process claim is granted in favor of

the Defendants.

87 Betts v. New Castle Youth Development Ceb&t F.3d 249 (3d Cir. 2010).
8 County of Sacramento v. Lew&23 U.S. 833, 842 (1998).

8 Burns v. PA Dep't of Correctiorb44 F.3d 279, 285 (3d Cir. 200@Xxplaining the two-prong
requirement to prove pcedural due process).
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D. Summary Judgment Is Granted As To Count IV—Plaintiff's Title
VIl Hostile Work Environment Claim.

All parties concur that the nawchandividual Defendants are entitled to
summary judgment with respect to CoutMsand V of the complaint because Title
VIl bars recovery agast individual defendanfS.As such, summary judgment is
granted on these counts in fawdithe individual Defendants.

Turning to Mr. Abuomar’s employer,ifle VII's prohibition on hostile work
environment is violated when the workplace “is permeated with ‘discriminatory
intimidation, ridicule, and insult’ that isufficiently severe opervasive to alter
the conditions of the victim’'s employment and create an abusive working
environment.” The Court examines the totality the circumstances, considering
the “frequency of the discriminatory odunct; its severity; whether it is physically
threatening or humiliating, or a mesffensive utterance; and whether it
unreasonably interferes with an employee’s work performatice.”

The Supreme Court has further made rcteat isolated incidents and offhand
comments generally will not be sufficient to establish a hostile work

environment® “Conduct that is nasevere or pervasiv@nough to create an

% Sheridan v. E.I DuPont de Nemours and,@60 F.3d 1061, at 1077-8 (3d Cir. 1996).

%1 National R.R. Passenger Corp. v. Morga86 U.S. 101, 116 (2002) (citingarris v.
Forklift Systems, In&10 U.S. 17 (1993)).

%2 Harris v. Forklift Sys., Ing.510 U.S. 17, 23 (1993).
% Faragher v. City of Boca Ratps24 U.S. 775, 778 (1998).
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objectively hostile or abusive worki@ronment—an environment that a
reasonable person would find hostileabusive—is beyond Title VII’s purview’”

Such a Title VII claims analyzed under tifamiliar burden-shifting
framework established iMcDonnell Douglas Corp. v. Greelnder that
framework, the plaintiff begins with the lilen to establish a prima facie case of
discrimination as required by the specific cldmShould the plaintiff meet his
burden, the defendant then is facathva burden of production to provide a
legitimate, nondiscriminatory reaséor the action or decision takéhlf the
defendant is able to do so, the burden shidiisk to the plaintiff, who must prove
by a preponderance of the evidence thatemployer’s proffered reason was
merely pretextual’

Mr. Abuomar alleges that the Defendatiok discriminatory actions that
created a hostile work envirommt. He claims that he iaacial and religious slurs
and remarks spoken at him, and thiattwo occasions he was treated with
disrespect. While any use of such slurgldunot to be condoned, “itis . . . well

settled that occasional or sporadic instarutdbe use of raciadr ethnic slurs,” are

% 1d. at 21.
% McDonnell Douglas Corp. v. Greeall U.S. 792 (1973).
96
Id.
.
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insufficient to prove a violation of Title V¢ Without specific support from the
record of a greater number of incidentgadial or religious remarks or isolated
incidents with much greater severity, faintiff cannot support a Title VII claim
with these stray comments.

Furthermore, the Plaintiff alleges thate of the Defendants once threw his
jacket on a table. On a separate occasiat,same Defendant made the Plaintiff
pass through the standard security protoatiier than using a wand mechanism to
screen him. Neither of these incidengails any indication of racial or religious
motivation; at worst, these interactiomgght be described as unpleasant conduct
amounting to minor inconveniences. At mabkg plaintiff was upset that his jacket
was tossed and that he stood in line forddme security routehas everyone else.
Such trivial occurrences do not amount to a Title VII violatfon.

It is not clear from the record thidte incidents allegkwere motivated by
ethnic, racial, or religious discriminatiohhe Plaintiff instead asks the Court to

rely on his self-serving speculation in order to permit his complaint to survive

% Williams v. Astra USA, Inc68 F.Supp.2d 29, 36 (D. Mass. 199®)Iding that five incidents
of racially-based remarks were insufficidnt support hostile workenvironment claimpBee
alsoNazaire v. Trans World Airlines, In807 F.2d 1372, 1380 (7th Cir.1986).

% See Mitchell v. City of Dumas, Ark87 Fed.Appx. 666, 668 (8th Cir. 2006) (holding that
isolated actions and comments without connection to race was at most “unpleasant or rude”);
Moss v. Texarkana Arkansas School Distra117 WL 810290, March 1, 2017 (W.D. Ark.)
(holding that changes in working conditiotiat merely inconvenience an employee do not
establish a Title VII violation).
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summary judgment. Even accepting the Rléls allegations as true, however,
these incidents are simply not so “sex or pervasive” as matter of law'%°

Plaintiff's deposition refers to only a handful of discrete incidents between the
Plaintiff and the various Defendarfs These isolated incidents generally
recounted above do not constitute a hostibekplace severe enough to alter the
terms of the Plaintiff's employment. Ake Third Circuit warned, “occasional
insults, teasing, or episodic instancésidicule are not enough; they do not
‘permeate’ the workplace'™ Similarly, none of thalleged incidents can be
considered “extremely serious” on their own, as requitéd.

The Plaintiff is simply not able tadduce sufficient evihce to corroborate
his claims of a hostile work environmentorder to survive summary judgment.
The record does not indicate that @awents that may have occurred were
pervasive or severe enough to warmerying the motion for summary judgment.

As such, the motion is granted as to Count IV.

19 see Clay v United Parcel Sen&01 F.3d 695, 707-08 (6th Cir. 2007) (holding that 15
incidents over a two-year time frame did not constitute severe or pervasive conduct).

191 Abuomar Dep. at 123-13:12, 62:22—63:04, 72:14-73:2.
192 Faragher, 524 U.S. at 788.

193 Clark County School Dist. V. Breedeb32 U.S. 268, 271 (200%jeminding courts that
isolated incidents must be “extremely serious” to violate Title VII).
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E. Summary Judgment Is Granted As To Count V—Plaintiff's Title
VII Retaliation Claim.

Title VII's anti-retaliation protectins seek to safeguard those who
“participate in certain Title VII proceedgs (the ‘participation clause’) and those
who oppose discrimination made unfalhby Title VII (the ‘opposition
clause’).*** Claims under the anti-retaliatigmovision of Title VII are judged
under a different lens thantle VII hostile work environment allegations; the anti-
retaliation provision seeks to protect@mployee from the possibility that an
employer will interfere withthe employee’s “efforts to secure or advance
enforcement of the Act’s basic guarante@3Put another way, the anti-
discrimination provision “seeks to prevenjury to individuals based on who they
are,i.e,, their status. The anti-retaliationgpision seeks to prevent harm to
individuals based on what they de,., their conduct.**®

To prove a prima facie case of retaliatiarplaintiff must bow that there was
“(1) protected activity; (2) adversetam by the employer either after or
contemporaneous with the employegfstected activity; and (3) a causal

connection between the employee’s praddctivity and the employer’s adverse

194 Moore v. City of Philadelphja461 F.3d 331, at 341 (3d Cir. 2006).

195 Burlington Northern and Santa Fe Ry. Co. v. Wi#8 U.S. 53, at 63 (2006).
106
Id.
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action.”™” Establishing a causal connection bedw the two requires the plaintiff
to prove that “either (1) an unusuallyggestive temporal proximity between the
protected activity and the allegedly rfettory action, or (2) a pattern of
antagonism coupled with timing to establish a causal fiff&s a matter of law,
“Title VII retaliation claims mst be proved according to traditional principles of
but-for causation® As such, a plaintiff must prove that the “unlawful retaliation
would not have occurred in the absencéhefalleged wrongful action or actions of
the employer.*°

Neither party contests that the Plaifiifiling of a complaint with the EEOC
satisfies the first prong of the claim. XMghowever, the Plaintiff must show that
the Defendant committed an adverse emmlegt action against him, as defined by
the Burlington Northernstandard. The Plaintiff alleges that he was retaliated
against by being subjected to falsgpnmonment and allegedly coerced into
writing a statement contradicting his comptalde further allegethat he suffered
retaliation by being subjected to acts tiate offensive to someone of Islamic

faith, as well as by having had his authority as the prison Imam restritted.

197 E E.O.C. v. Allstate Ins. Co778 F.3d 444, 449 (3d Cir. 2015) (internal quotations omitted).
198 | auren W. ex rel. Jean W. v. DeFlamjm80 F.3d 259, 267 (3d Cir. 2007).

199 University of Texas Southwestern Medical Center v. Na§88rS.Ct. 2517, 2533 (2013).
110
Id.

11 Am. Compl., 7 120-122.
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In evaluating the Plaintiff's claims oftadiation, we must examine the alleged
incidents and determine whether they ristholevel of being materially adverse,
meaning that they “well might have dissled a reasonable worker from making or
supporting a charge of discriminatiofMitle VIl does not establish “a general
civility code for the American workplacé™® Because the anti-retaliation statute
attempts to stop employers from intenfgyiwith the exercise and vindication of a
plaintiff's rights under the anti-discrimation provision of Title VII, it is only
concerned with employer actions thaiuld prevent a reasonable worker from
accessing those rights. “Trivial harmsida“petty slights,” are not prohibited by
the provision because they will not detereasonable worker from utilizing the
Title VIl mechanisms available to him or Héf The Third Circuit adopted this
approach soon after the Supreme Court’s decisi®&urhngton NorthernSimilar
to the analysis involved in determmg whether a workplace is hostile, the court
must consider the totality of thercumstances when evaluating alleged
retaliation™**

In the instant case, the Plaintiffgiaot put forth sufficient evidence beyond
his own statements to create a genuiseute of material fact. As such, the

Plaintiff's evidence is indticient to make out @rima faciecase of retaliation. In

12 Oncale v. Sundowner Offshore Services, 523 U.S. 75, at 80 (1998).
113 Burlington Northern and Santa Fe Ry. Co. v. Wi#8 U.S. 53, at 68 (2006).
114 Moore v. City of Philadelphja461 F.3d 331, at 345-6 (3d Cir. 2006).
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particular, none of the Plaintiff's cortgined-of actions amount to materially

adverse employment actions. Bringing the Plaintiff to the prison training room to
discuss his allegations against another employee is not an adverse action. “[W]rite-
ups and meetings with supervisors aot materially adverse employment

actions.™ Neither are “reprimands forsabordination,” “meetings with
supervisors,” and othaimilar “directions.*®

Further, Plaintiff’'s claim that his #uority to select religious texts and
organizing services also does not amoura toaterially adveesaction on the part
of the Defendants. Havingn one occasion, not beenalo select texts and
organize services does not rise to thellefenaterially adverse action. Unlike the
scenario presented Burlington Northernthe Plaintiff was not reassigned to any
sort of less desirable positi, nor was his pay held up’

Additionally, the Plaintiff claims tht DOC employees placed condoms on his
desks or moved his Quran to the floor.c@magain, this sort of behavior—though
troubling in my view, if true— does naimount to materially adverse under the

Burlington Northernstandard. The Court ikavanaugh v Miami-Dade County

found that a similar incident involving condoms placed around a plaintiff’'s work

15 Griggs v. Univ. Health SysNo. CIV. SA-06-CV-384, 2008VL 3981814, at *8 (W.D. Tex.
Aug. 25, 2008).

118 prince-Garrison v. Maryland Deptf Health & Mental Hygiene317 F. App'x 351, 353 (4th
Cir. 2009).

117 Burlington Northern548 U.S. at 55 (2006).
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trailer did not rise to the levef being materially adverse® Furthermore, even if
these events did occur, Mkbuomar baldly asserigse dixitthat the Defendants
were the perpetrators of this aafith no support for the accusatibn Similarly, in
Kavanaughthe plaintiff was not able to prale evidence that her coworkers were
responsible for the incident, nor that agék-in of her car was related to the filing
of her EEOC charge'® Mr. Abuomar finds himself in a strikingly similar
position, without evidence to supporethotion that his coworkers performed
these actsGiven the lack of substantial evidencreating a genuine material fact,
the Plaintiff cannot satisfy the second element of his claim.

Furthermore, Plaintiff cannot satisfy the causation element of his claim under
theNassarstandard. Mr. Abuomar has not pided enough evidence to prove that
his EEOC complaint was the but-for caa$@ny retaliatory acts. Instead, the
record suggests other possible reasonadbons taken. The record suggests that
Mr. Abuomar was brought to the trainingom in an effort to resolve a workplace
dispute—not to sanction him for bgimg a complaint in the first placé' In fact, it
appears likely that the meeting would haeeurred even absent the filing of a

formal complaint. Further, the record eals that the decision to select and order

118 Kavanaugh v. Miami-Dade County75 F.Supp.2d 1361, 1369-70 (S.D. Fl. 2011).
119 Am. Compl. 1 121.

120 Kavanaugh 775 F.Supp.2d at 1369-70

121 Mooney Dep. 12:8-22.
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Islamic texts was made by Plaintiff's dat supervisor, Mr. Duncan, only because
the Plaintiff had been absent from work for morffigsccordingly, Plaintiff

cannot establish but-for causation as requireN#&gsar and the claim fails under
that prong as well.

Had the Plaintiff been able to make ouirana faciecase, the Defendant
employer has proffered a legitimate reasartlie decision to bring the Plaintiff to
speak with Superintendent Mooney andyide a detailed statement. The record
reveals that the Superintendent wasaerned that one of his employees was
engaged in a dispute withca-worker and desired to leemore about the situation
in an effort to foster de-ealation and informal resolutidf®

This would place the burden back oe fhaintiff to then discredit the
employer’s proffered reason as pretext. Tikian admittedly difficult burden for a
plaintiff to meet*** To do so, a plaintiff cannot simply show that the decision made
was wrong or mistakelf’ Instead, the plaintiff must show such “weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in the employer’s

122 Duncan Dep. 49-50.

123 Mooney Dep. 12:8-22.

124 Fuentes v. Perski®2 F.3d 759, at 765 (3d Cir. 1994).
'2° Fuentes 32 F.3d at 765.
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proffered legitimate reasons for @stion that a reasonable factfindeuld
rationally find them unworthy of credenc&?

The Plaintiff does not offer evidence sufficient to prove pretext. Under
prevailing Third Circuit case law, the Plafhmust either “offer evidence that
casts sufficient doubt upon each of the legitimate reasons proffered by the
Defendant so that a factfinder could r@@ably conclude that each reason was a
fabrication” or “present evidence sugient to support an inference that
‘discrimination was more likely than notaotivating or determinative cause of the
adverse employment actioft.”

The Plaintiff does not provide evidencéher that the proffered reasons were
a fabrication or that discrimination wasore likely than not a determinative or
motivating cause of the action taken. In fact, nothing the Plaintiff provides rebuts
the legitimate nondiscriminatory reasaggen by the Defendants. The Plaintiff
must “present evidence contradicting toee facts put forward by the employer as
the legitimate reason for its decisioli®The Plaintiff has further failed to provide
any evidence supporting the idea thatpgheffered reasons were pretextual.

As such, the motion for summary judgment is granted as to Count V.

126 Id.

127 Shahin v. Delaware563 Fed.Appx. 196, 199 (3d. Cir 2014) (quotigentes 32 F.3d at 762
(3d Cir. 1994)).

128 Kautz v. Met-Pro Corp412 F.3d 463, 467 (3d Cir. 2005).
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F. Summary Judgment Is Granted As To Count VI—Plaintiff's
PHRA Hostile Workplace Environment Claim.

The Third Circuit has held th#tte Pennsylvania Human Rights Act
(PHRA), 43 P.S. 95&t seq. “is to be interpreted adentical to federal anti-
discrimination laws except where theres@nething specifically different in its
language requiring that it be treated differentiiNeither party argues that PHRA
departs from federal statuteany way that requires different treatment, so | treat
the provisions as applying “identically this case and as being governed by the
same set of decisional la*

Accordingly, my judgment as to¢gHPHRA hostile workplace environment
claim is identical to that arrived ahder Title VII. The motion for summary
judgment is therefore granted on Count VI.

G. Summary Judgment Is Granted As To Count VIl—Plaintiff's
PHRA Retaliation Claim.

Similar to Count VI, becaugbe PHRA is subject tthe same legal analysis,
my judgment on this count is identical to that on Plaintiff’'s Title VII retaliation

claim. Therefore, summary judgmt is granted on Count VII.

129 Fogelman v. Mercy Hosp. In@283 F.3d 561, at 567 (3d Cir. 2002).
130 glagle v. County of Clarigrt35 F.3d 262, n. 5 (3d Cir. 2006).
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H. Summary Judgment is Granted Asto Count VII—PI aintiff’'s State
Law Battery Claim.

Plaintiff next alleges that he was subjera number of intentional torts as a
result of the actions of the various Defeni$a The first of those is a claim for
battery. Battery requires a plaintiff togwe that the defendant “acted with the
intent to cause harmful or offensive bodigntact with the person of the plaintiff
and that such contact actually followed"The Plaintiff has put forth no evidence
to support the claim that any offensigontact occurred, aside from his own
subjective evaluations. The Defendants deny that they subjected the Plaintiff to any
objectively offensive or harmful conduct. | agree.

Mr. Abuomar provides very little inforntian as to the manner and force of
the alleged battery. The record does nflect sufficient context as to how the
Plaintiff was allegedly gtabed, and therefore does not offer enough evidence to
create a genuine issue aftf. Multiple withesses tesed that the Plaintiff was
never touched by any ofélDefendants on the day in question—Ilet alone in an
objectively offensive way. For example, Mduncan was clear that no such contact
occurred at any point during the day’s etgeiand that he wodlnot have allowed

any such contact had it been initiated by the Defend¥r®onsidering the record

131 Dull v. West Manchester Tp. Police De04 F.Supp.2d 739, at 754 (M.D. Pa. 2009).
132 Duncan Dep. 43:14-23
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as whole, the Plaintiff cannot survive motion for summary judgment on the whim
of self-serving statements alone.

Defendants further assert that ttag entitled to immunity on the battery
claim even if thePlaintiff could survive summg judgment on the merits.
Pennsylvania’s broad immunity statute provides sweeping protections to the
Commonwealth of Pennsylvania, @fficials, and its employees:

“Pursuant to section 11 of #Aecle 1 of the Constitution of
Pennsylvania, it is hereby declartm be the intent of the General
Assembly that the Commonwealtlnd its officials and employees
acting within the scope of theiduties, shall continue to enjoy
sovereign immunity and officidmmunity and remain immune from

suit except as the General Assdynishall specifically waive the
immunity..."***

The Pennsylvania Department of Gantions (DOC) and its employees fall
under the umbrella of protection affordegl Pennsylvania’s tort immunity statute.
Courts have recognized that the DOl @s employees are entitled to immunity
under most circumstances, with the exception of when the General Assembly has
specifically waived immunity>*

Pennsylvania has waived immunityarvery limited set of circumstances.

Acts which may impose liability includeases involving: vehicle liability;
medical-professional liability; care, cosly or control of personal property;

Commonwealth real estate, highways aitttwalks; potholes and other dangerous

¥ 1 Pa.C.S. § 2310.
134 Dennison v. PennsylvanDept. of Corrections268 F.Supp.2d 387, 405-6 (M.D. Pa. 2003).
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conditions; care, custody or control of aais) liquor store sales; National Guard
activities; and toxoids and vaccin€3Beyond those specific acts by a
Commonwealth party, the defense of seign immunity applies without question
to the Commonwealth, its officials, and @sployees performed within the scope
of their employment.

In Pennsylvania, courts have adoptieel Restatement (Second) of Agency’s
test for determining scope of empiognt. Conduct is within the scope of
employment only if: (@) it is the kind that the employee is employed to perform;
(b) it occurs substantially within the thorized time and space limits; (c) it is
calculated, at least in pally a purpose to serve the@oyer; and (d) if force is
intentionally used, it is not unexpected by the empldYeEven intentional torts
cannot be recovered for when an emplagegcting within his official capacit}?’
Therefore, if the Defendants were actimighin the scope of their employment,
they are entitled to immunity for ¢hstate law claims against them.

It is that scope-of-employment conditithat the Plaintiff contends the
Defendants do not satisfy. The Plaintiff pisino statements made by the director

of the EEOC, suggesting that the EEQ43 jurisdiction over investigation of

%5 42 Pa.C.S. § 8522.
136 Restatement (Second) of Agency, § 228 (1958).
137 pickering v. Sacavagé42 A.2d 555 (Pa. Commw. Ct. 1994).

-39 -



complaints made to the EEG&.The Court acknowledges much. However, it
does not simultaneously preclude the Sugpendent himself from managing his
department’s own internal affairs.

Of course, the Court recognizes that Sugerintendent, in order to effectively
operate his facility and manadges staff, must also hawsmme method of internally
investigating allegations that are maaeongst employees under his jurisdiction,
even if parallel concurrent investigations are already underway. It would lead to
counterintuitive results to say that a siyeor could not attempt to internally
resolve conflicts between his infersoin such a manner. In fact, Torres v.

Pisanq the Second Circuit reinforced the idbat once an employer is informed

of possible harassment in the woikg®, he comes under a “duty to take
reasonable steps to eliminate't”Upon weighing those concerns, this Court finds
that it would be counterproductive $econd-guess the authority of the
Superintendent by holding that internatastigations were lyend the scope of his
duties.

There is no question that the evemtsurred within the authorized time and
space limits, and the decision to havePlantiff write a statement was calculated

to serve the Department of Correctiobastly, it does not appear that any force

138 Affidavit of Raphael Chieke, ECF 36.

139 Torres v. Pisanp116 F.3d 625 (2d Cir. 1997) (citif@nell v. Suffolk County82 F.3d 1094,
1104 (2d Cir. 1986)).
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used (if there was any at all) was unesied by the employer. As such, the Court
finds that the employees were acting within the scope of their employment.
Even if the contact that the Plaint#fieged did occur, it would not rise to

the level of battery. Not every contactween individuals cortgutes a harmful or
offensive touch. Professors Prosser and #ebave explained that in “a crowded
world,” some level of contact betweéndividuals is to be expectét. According
to the “crowded world doctrine,” thieme, place, and circumstances surrounding
the act are important in deteiming whether a battery occurréd This doctrine
has been applied even in easvhere one individual has intentionally made contact
with another to find that there was no battéA\When trying to move from one
end of a prison hallway to another, midiuals might well expect some contact
from others. In this setting, the allegemhtact that the Plaintiff complains of did
not rise to a harmfur offensive level.

Accordingly, the motion on summary judgnt as to Count VIII is granted.

l. Summary Judgment Is Granted As To Count IX—Plaintiff's
State Law Intentional Infliction Of Emotional Distress Claim

In order to advance a claim of intearial infliction of emotional distress, a

plaintiff has to satisfy four elements,maly that: 1) the @nduct was extreme and

190 W. Page Keeton et al., PROSSER AKEETON ON THE LAW OFTORTS, § 9, at 42
(5th ed. 1984).

141 Id.

142\Wallace v. Rosery65 N.E.2d 192 (Ind. Ct. App. 2002).
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outrageous; 2) the conduct was perfornmgdntionally or recklessly; 3) the
conduct caused emotional distremsd 4) the distress was sevE&reConduct is
only considered extreme and outrageous in Pennsylvania when it is “so outrageous
in character, and so egtne in degree, as to geyond all possible bounds of
decency, and to be regarded as atrogiand utterly intolerable in a civilized
society.™** An average member ¢fie community must hese facts of the case
and be so incensed that he wbdkem the events “Outrageous?”
The bar for recovery on a claim of intenal infliction of emotional distress
Is set high for a plaintiff:

Cases which have found a suffididmasis for a cause of action of
intentional infliction of emotionatlistress have had presented only the
most egregious condu@ee e.g., Papieves v. Lawrent®7 Pa. 373,
263 A.2d 118 (1970) (defendant, afstriking and killing plaintiff's
son with automobile, and afterilfag to notify authorities or seek
medical assistance, buried body anfield where discovered two
months later and returned tgarents (recognizing but not
adopting section 46)Banyas v. Lower Bucks HospitaB3 Pa.
Super. 122, 437 A.2d 1236 (1981) (defants intentionally fabricated
records to suggest that plaintiff had killed a third party which led to
plaintiff being indicted for homicidelZhuy v. Philadelphia Eagles
Football Club,595 F.2d 1265 (3d. Ci979) (defendant’'s team
physician released to press infatmon that plaintiff was suffering
from fatal disease, when physician knew such information was
false)*®

143 Doe v. Liberatore478 F.Supp.2d 742, at 765 (M.D. Pa. 2007).

144 Strickland v. Univesity of Scranton700 A.2d 979, at 987 (Pa. Super. Ct. 1997).
145
Id.

196 Hoy v. Angelong720 A.2d 745, 754 (Pa. 1998).
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Additionally, the plaintiff must allegthe “physical manifestations of that
distress,” showing a physical harm suéfé as a result of the outrageous
conduct:*’ Furthermore, a plaintiff must gerally provide “competent medical
evidence” to prove injury’®

The Plaintiff has not provided evidentweshow that the alleged conduct was
of an extreme and outrageauesture necessary to satishe first prong. Nor has he
supplemented the record with sufficienedical evidence, or any competent
medical evidence, to satisfy his burden as to the third or fourth prongs. This
complete absence of evidensupporting his claim for intentional infliction of
emotional distress means thitathust fail on the merits.

Furthermore, in accordaa with the rationale and judgment outlined with
regard to Count VIII, Defendants aretided to summary judgment on the state
law claim alleged under CoulX for intentional infliction of emotional distress on
the basis of state sovereign immunity eféfore, summary judgment with respect

to Count IX is granted.

147 M.S. ex rel. Hall v. Susquehanna Township School,Bi8tF.Supp.3d 412, 430 (M.D. Pa.
2014).

18 Kazatsky v. King David Memorial Park, In615 Pa. 183, at 197 (Pa. 1987).
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J. Summary Judgment Is Granted AsTo Count X—Plaintiff's State
Law False Imprisonment Claim

False imprisonment in Pennsylvania is characterized by two elements: first,
the detention of a person, and secdhd,unlawfulness of such detenttdiThe
Plaintiff must therefore prove that he wadact detained, and that this detention
would have been unlawful. The Plaintifilt&ato make out this claim because he
was simply not detained on the daygurestion, for the reasons outlined under
Count Il. Absent evidence of such ddien, the Plaintiff's claim for false
imprisonment fails.

Even if the Plaintiff had provided Sicient evidence to survive summary
judgment on the merits of the claibefendants are entitled to immunity in
accordance with the rationad&d judgment outlined wittegards to Count VIII.

As a result, the motion for summary judgment is granted on Count X.

199 pahle v. Colebrookdale T,p227 F.Supp.2d 361 (E.[Pa. 2002) (citingragan v. Puttsburg
Terminal Coal Corporation149 A. 159 (Pa. 1930)).
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IV. CONCLUSION
In accordance with the foregoingasoning, Defendants’ Motion for
Summary Judgment is granted in full.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
UnitedStateDistrict Judge

- 45 -



