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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ADMASSU REGASSA, No.4:14-CV-01122
Plaintiff, (JudgeBrann)
V. E
C. BRININGER,et al,
Defendants.
MEMORANDUM OPINION
AUGUST 14,2019
l. BACKGROUND
Admassu Regassa, a federal inmate iptesly confined at United States
Penitentiary Lewisburg, filed this civil rights complaint—which he later amended—
alleging that numerous defendants violated his Constitutional fighs relevant
here, Regassa asserts that Defendantsexssssive force whehey assaulted him
on July 8, 2013 (“Alleged Assi#t”), and employed overly-giht restraints from July
8, 2013, until July 10, 2013 (“July Restraint")Regassa assesvens claims for

violations of his Eighth Amendment rights, a@federal Torts Claim AE(“FTCA")

! Docs. 1, 45.

2 Doc. 45 at 5-16.

3 Bivens v. Six Unknown Named Agents of Fed. Bureau of Narct@g4).S. 388 (1971).
4 28 U.S.C. 882671-80
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claims for assault related to the Allegisisault, and assawdnd negligence related
to the July Restrairtt

Over the course of severgtars, this Court issued a series of rulings that
narrowed the relevant issues and disnadsseveral defendants from the action.
Because much of that history is not dilgcelevant to the pending motions and the
parties are familiar with the procedural bist of this case, the Court will not recite
any non-relevant procedural history here.

In December 2016, this Court grantedoart and denied in part Defendants’
motion for summary judgment on RegassBisens claims (“December 2016
Order”)® The Court determined that Regassited to exhaust his administrative
remedies—as required by tHerison Litigation Reform Adt (“PLRA”)—with
respect to his July Restrdiclaims, as he did not file a timely administrative
grievance and no circumstances vebekcuse his failure to so doSpecifically, the
Court concluded that the evidence denti@ied that Regassa never requested a
grievance form despite hang several opportunities togqeest such forms, and the
uncontroverted evidence denstrated that no medicasues would have hindered

Regassa’s ability to file a grievanteThe Court determined, however, that the

> Doc. 45 at 14-15, 17-18, 20.
® Docs. 111, 112.

7 42 U.S.C. § 1997e.

8 Doc. 111 at 11-14.

® 1d. at12-15.



failure to exhaust administrative remedassto the Alleged #sault claims should
be excused because Regassa fully purshiedssue as a defense to a misconduct
charge issued as a result of that incidénChe Court thus permittelivensand
FTCA claims related to the Allegedssault to proceed against Defendants
Brininger, Kanzel, Bubendorf, Wise, Kin and Kulp, as well as FTCA claims
related to the July Restraitit.

Defendants thereafter moved fornsmary judgment on the merits of
Regassa’s remaining claims, which the Court granted in part and denied in part in
November 2018 (“November 2018 Ordet?) The Court determined that Bubendorf
and Wise could not be held liable besauthere was no evidence that either
individual was involved inthe Alleged Assauf The Court further granted
summary judgment in favor of Defendantsathe FTCA July Re&traint claims after
concluding that the evidence unambiguously demonstrated that correctional officers
did not act with negligence and did nesault Regassa during the use of restrafnts.

In April 2018 Regassa filed a motionreconsider the December 2016 Order,

asserting that his failure to exhaustraistrative remedies should be excused.

10 1d. at 15-16.

11 Doc. 112.

2 Docs. 179, 200, 201.
13 Doc. 200 at 6-10.
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Magistrate Judge Martin C. Caols issued a Reporand Recommendatigh
recommending that this Court grant thetimo in part and penit the parties an
opportunity to submit additional bfgeor evidence—n accordance witRaladino v.
Newsome 885 F.3d 203, 211 (3rd Cir. 2018jelated to the exhaustion of
administrative remediesThe Court adopted the rebonendation and provided the
parties with an opportunity to submit supptartal briefs and matels; both parties
submitted timely supplements.Thereafter, Defendants filed a motion to reconsider
the December 2016 Order, contending that Court erred in excusing Regassa’s
failure to exhaust his administrativenedies relative to the Alleged Assatilt.
Finally, Regassa has filed a motiorrézonsider the November 2018 Oréfer.
Regassa contends that there is a genigssee of material fact as to whether
Bubendorf and Wise were present andipgated in the Alleged Assalft. Regassa
also asserts that his FTCA claims fosadt and negligenceslated to the July
Restraint should be reinstated becabDsdendants faked the video footage and
medical records that this Court r@liapon in granting summary judgméhtThese

matters are now ripe for consideration.

16 Doc. 218.
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I DISCUSSION

To properly support a motion for recahsration, a party must demonstrate
“at least one of the following: (1) an imning change in thcontrolling law; (2)
the availability of new evidence that wast available when the court granted the
motion; or (3) the need to correct a cleapeof law or fact oto prevent manifest
injustice.”®® As to the third ground, in reviemg for clear error, reconsideration is
warranted only if the [Clourt is left with thedefinite andfirm conviction that a
mistake has been committé® “Thus, [to warrant recoideration, the parties]
must show more than mere disagreemdittt e earlier ruling; [they] must show
that the . . . Court committed a direct, obviooisobservable error, and one that is
of at least some importantethe larger proceedingg?’

As to the Court's reexaminatiomf whether Regassa exhausted his
administrative remedies, “[sJummary judgnt is appropriate when, drawing all
reasonable inferences in favor of the noring party, the movant shows that there
IS no genuine dispute as to any matefaalt, and thus the movant is entitled to

judgment as a matter of la¥?” “A dispute is genuine if a reasonable trier-of-fact

22 In re Vehicle Carrier Servs. Antitrust Litig346 F.3d 71, 87 (3d Cir. 2017) (ellipsis and internal
guotation marks omitted).

23 Prusky v. ReliaStar Life Ins. G&32 F.3d 252, 258 (3d Cir. 200@)ternal quotation marks
omitted).

24 In re Energy Future Holdings Corp904 F.3d 298, 312 (3d Cir. 2018) (brackets, quotation
marks, and citation omitted).

25 Minarsky v. Susquehanna Gt$95 F.3d 303, 309 (3d Ci2018) (internal quotation marks
omitted)



could find in favor of the nomovant, and material if itauld affect the outcome of
the case?® In considering a motion for summary judgmeétite courtneedconsider
only the cited materials, but it mapnsiderother materials in the record’”

A. Defendants’ Motion for Reconsideration

Defendants assert that tGeurt should reconsider tizEecember 2016 Order,
as it clearly erred in conafling that Regassa’s failure to exhaust his administrative
remedies should be excused with rega the Alleged Assault clainté.Defendants
contend that the Court’s cdasion is contrary to the United States Supreme Court’s
decision inRoss v. Blakel36 S. Ct. 1850 (2016), wherein the Supreme Court held
that pursuing action outside of the estdi#i$ grievance process is insufficient to
excuse the failure to exhst administrative remedié%.In response, Regassa argues
that the motion is untimely and, in argvent, his failure to timely exhaust
administrative remedies should be exclbecause Defendants denied him access
to the proper grievance forms and he weassick and weak to file grievanc¥s.

As to Regassa’s assertion that Defents’ motion for reconsideration is

untimely, Local Rule 7.10 requires thathet than a motion to alter or amend the

26 Bradley v. W. Chester Univ. &a. State Sys. of Higher Edu880 F.3d 643, 650 (3d Cir.)
(internal quotation marks omittea)ert. denied139 S. Ct. 167 (2018).

27 Fed. R. Civ. P. 56(c)(3)
28 Doc. 224 at 4-5.

2% Doc. 224 at 6-11.

30 Doc. 226.



judgment under Fed. R. Civ. P. 59te);[alny motion for reconsideration or
reargument must be . . . filed within foeeh (14) days after the entry of the order
concerned.” Defendants filed their motikmn reconsideration in March 2019, more
than two years after the December 201@d&dwas entered ondhdocket. Thus,
under the Court’s Local Rules, f2adants’ motion is untimely.
Neverthelessapplication of the Local Rulegsts within the sound discretion
of this Court3? and there are numerous examptésjurists within this District
forgiving noncompliancevith Local Rule 7.132 Thus, a district court may, in the
exercise of its inherent discretion, “depart from the strictures of its own local
procedural rules where (1) it has a sourtbnale for doing so, and (2) so doing
does not unfairly prejudice a party whwas relied on the local rules to his
detriment.®* With this framework in mind, th€ourt finds it appropriate to excuse

Defendants’ noncomplianaeith the Local Rules.

31 Because the Order of which Defendants seeknsideration did not enter final judgment
against any party, their motia@oes not implicate Rule 59(€§eeFed. R. Civ. P. 54(b) (order
“that adjudicates fewer than d#fle claims or the rights and lidities of fewer than all the
parties does not end the actiort@any of the claims or par§&and is not a final judgment).

82 SeeWeitzner v. Sanofi Pasteur In@09 F.3d 604, 613 (3d Cir. 201@)oting that district
courts are afforded discretion in the interptietaand application of their local rules because
“the District Court is in the best positiondetermine the extent of a party’s noncompliance
with [its] Local Rule . . . as well as the appropriate sanction for such noncompliaGes’).
also Local Rule 1.3 (permitting courts teudspend these rules in individual cases by written
order”).

33 See, e.gJones v. TrittNo. 1:16-CV-1537, 2019 WL 719638 *2 (M.D. Pa. Feb. 20, 2019);
Arlington Indus., Inc. v. Bridgeport Fittings, IndNo. 3:06-CV-1105, 2011 WL 4916397, at
*3 (M.D. Pa. Oct. 17, 2011).

34 United States v. Eleven Vehigl@80 F.3d 203, 215 (3d Cir. 2000).
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As to the first consideration, theresigompelling rationale for departing from
Local Rule 7.10. Motions for reconsidéion exist for the purpose of permitting
courts to recognize that an incorrect deam was reached and correct that decision
without the necessity of an appeal. As the United States Court of Appeals for the
Fifth Circuit has recognized, “[tlhe primapurpose of a motiofor reconsideration
Is judicial economy,” asplenary consideration of question of law on appeal
ordinarily consumes moréme than disposition of petition for rehearintf®
Similarly, the United States Court of Aggls for the Third Circuit has held that “

[i]s not consistent with the wise exercie€ discretion for the District Court to”
decline to consider a motidor reconsideration where tdefense [raised] in [a]
motion for reconsideration [i]s. . fundamental” to the cadg.

Defendants’ motion for reconsidéia implicates both important
considerations. As discussed below, tlmai€ agrees that the basis of its decision
to excuse Regassa’s failure to exhaustauministrative remedies was erroneous.
In view of the strong possibility that the decision would be reversed on appeal,
judicial resources would be conservieg addressing the mi&s of Defendants’

motion for reconsideration. Moreover, givthat Defendants raise an issue that is

3 Simmons v. Reliance Standarife Ins. Co. of Tex310 F.3d 865, 869 (5thICR002) (brackets
and internal quotation marks omitted).

3 Max’'s Seafood Cafe ex rel. Lou-Ann, Inc. v. Quintet@$ F.3d 669, 678 (3d Cir. 1999).
8



fundamental to these proceedings, it is crittbalt the Court consider the merits of
their argument!

Second, addressing the merits off@wlants’ motion for reconsideration
would not unfairly prejudice Regassa. Regmrecently moved for reconsideration
of the December 2016 Order, indicating in his belief that at least part of that Order
should be revisiteéf Moreover, although Regss's motion relied on newly-
discovered evidence, he did not begin to shakthat information until four months
after the December 2016 Order was isstiéailicating a distinct lack of urgency in
complying with the 14-day filing deadline, and undermining any contention that
Regassa relied on the Local Rules to his oetriment. Given this belated effort
from Regassa, it is difficult to conceivd prejudice resulting from Defendants’
untimely motion for reconsideration.

More importantly, in Regassa’s motion for reconsideration and brief in
opposition to Defendants’ motion for reconsideration, he fotlefed and argued
legitimate grounds to excuses failure to exhaust adnistrative remedies, which

mitigates—if not fully extinguishes—any prejudice arising from consideration of

37 SeeRinaldi v. United State904 F.3d 257, 264-65 (3d Cir. 2018xhaustion of administrative
remedies is athreshold issue thaburtsmust address to determine whether litigation is being
conducted in the right forum at the right time”).

38 Additionally, in his brief inopposition to the motion for rensideration, Regassa relies on

grounds that this Couexplicitly rejeced in the December 2016 OrdseéDoc. 226), which
implicitly invites reconsideration of that Order.

39 Doc. 192 at 2.



Defendants’ motiol® In short,Regassa has pointed to no prejudice resulting from
Defendants’ belatethotion, and the Court can deso none from the record. The
Court will therefore consider the meritsDéfendants’ motion for reconsideration.

Turning to the merits, the Decemi2€16 Order noted that it was “undisputed
that Regassa did not timely fila grievance’related to hisBivens claims#
Nevertheless, it was “equallyndisputed that Regassa’s pending claim of excessive
was . . . asserted duringshdisciplinary hearing and eheafter included in his
administrative misconduct appeét.”Because “it was reasonable for [Regassa] to
believe that his claim should be raisedthe disciplinary hearing, the Court excused
Regassa’s failure to exhauss administrative remediés.

The Court agrees with Defendants thias approach is foreclosed by the
Supreme Court’'s decision iRoss There, the plaini was assaulted by two
correctional officers and thereafter repdrtthe assault to a senior officer, who
“referred the incident to the Maryland prison system’s Internal Investigative Unit
(IlU).” 44 “After conducting a year-long inquiry inthe beating, the IlU issued a

final report condemning” the actions of one of the offi¢erhe plaintiff brought

40 SeeDocs. 193, 222, 227.
41 Doc. 111 at 11.
42 1d. at 15.
43 d. at 16.
44136 S. Ct. at 1855.
4 d.
10



suit and acknowledged that he did notsué remedies through the established
grievance process, but instead reliedelyoon the IlU process to exhaust his
administrative remedi€$8. The United States Court of Appeals for the Fourth Circuit
determined that the plaintiff's failure to exhaust his administrative remedies should
be excused because he “reasonably—évengh mistakenly—believed that he had
sufficiently exhausted his remedies” through the 1IU proéess.

The Supreme Court vacatdte Fourth Circuit's desion, concluding that “a
court may not excuse a failute exhaust [administrativeemedies], even to take
[special] circumstances into accoufit.” The Supreme Court emphasized that
“mandatory exhaustion statutes likeetfPLRA establish nradatory exhaustion
regimes, foreclosing judicial discretidfi”and therefore held that courts may only
excuse the failure to exhaust administrative remedies if such remedies were
unavailable, and not because a litigant akstly pursued his grievance in the
wrong forum?3°

Similar to the plaintiff irRoss here Regassa failedparsue remedies through
the established grievance process, bueatsimistakenly asserted his assault claim

in an alternate proceeding—his disciplyanearing. The Court believed that

46 d.
47 1d. at 1856 (internal quotation marks omitted).
48 d.
49 1d. at 1857.
0 |d. at 1858-59.
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Regassa’s mistake was a reasonable and, found that special circumstances
militated in favor of excusing his faile to exhaust administrative remediés.
However, that conclusion montrary to the holding iRoss and must therefore be
vacated and reconsidered.

B. Exhaustion of Administrative Remedies

The Court will vacate the December 20Q(ler in its entirety with regard to
the issue of exhaustion, but this does emd the Court’s inquiry. While Regassa
acknowledges that he did not exhaust his administrative remedies, he contends that
his failure to exhaust should be excudedause such remedies were not actually
available®> Regassa relies on two primary argutsdn support his contention that
remedies were not availabl@:) he was too sick and &l to exhaust administrative
remedies; and (2) he requestgrievance forms sevetahes but was denied those
forms by correctional officers.

The PLRA requires that federal prisoners exhaust all available administrative

remedies prior to fiig suit in federal couft “Proper exhaustion demands

51 Doc. 111 at 16.
52 Docs. 193, 222, 227.
53 Doc. 193 at 12; Doc. 222 at 13-15; Doc. 227 at 12-19.
> Rinaldi, 904 F.3d at 264-65.
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compliance with an agencyteadlines and other criticatocedural rules . .5% To

exhaust administrativeemedies in federal prison:

As a general matter, inmates m(k} attempt an informal resolution
with staff at the institution; (2file a formal complaint with the
institution; (3) file amappeal to the appropriaegional Director if the
inmate is not satisfied with the gtitution’s response to the formal
complaint; and (4) file another appeal to the General Counsel if the
iInmate is not satisfied with the &enal Director’'s response to the
appeaP®

Despite containing a strict exhaustr@guirement, “[t]hd®LRA requires only
‘proper exhaustion,” meaningxhaustion of those administrative remedies that are

‘available.”®” Thus,

the Supreme Court [has] identifiéthree kinds of circumstances in
which an administrative remedyltfleough officially on the books,” is

not “available” because it is “not capable of use to obtain relief”: (1)
when “it operates as a simpleat end—with officers unable or
consistently unwilling to provide amglief to aggrievd inmates”; (2)
when it is “so opaque that it becosp@ractically speaking, incapable

of use,” such as when no ordinary prisoner can discern or navigate it;
or (3) when “prison administrate thwart inmates from taking
advantage of a grievance process through machination,
misrepresentation, or intimidatior®”

55 \Woodford v. Ngo548 U.S. 81, 90-91 (2006).
%6 Rinaldi, 904 F.3d at 264-65 (interinatations omitted).

57 1d. at 266 (quotingVoodford 548 U.S. at 93).
%8 |d. at 266-67 (quotingRoss 136 S. Ct. at 1859-60).
13



“The burden to plead and prove failure ihaust as an affirmative defense rests on
the defendant>® “But once the defenda has established thtite inmate failed to
resort to administrative remedies, the onus falls on the inmate to show that such
remedies were unavailakie him.”°

It is undisputed that Regassa faiedexhaust his administrative remedies,
and the burden therefore falls on him demonstrate that such remedies were
unavailable. The Court finds theaegassa cannot sustain his burden.

As to Regassa’s contention that hesvmaedically incapable of completing a
grievance form, Defendants submittedegldration from A. Edinger—a physician
employed by the Bureau of Prisons—who stétas he reviewed Regassa’s medical
records and Regassa’s “medical conditicas not such that would have precluded
him from being able to completalministrative remedy form$?’ Defendants have
also submitted Regassa’s medical recondsie of which demonstrate any serious
physical ailments or pain that waulhave prevented him from completing a
grievanceé’? To the contrary, Regassa’s medieadords demonstrate a full range of
motion and note that—at its zenith—Regasgai® was describeak a 4 out of 10,

but that Regassa frequentlported no pain at &lf. Although Regassa claims that

59 1d. at 268.

60 |d.

61 Doc. 60-2 at 110.

62 Seeidat 111-56.

63 |Id. at 112-13, 122, 125, 129, 131, 134, 136, 139, 142, 146, 149, 152, 154-55.
14



his medical records were “repeatedly and deliberately falsiffede’ provides no
evidence other than his own bald and spem@assertion, ipse xit, to support his
accusation. That assertion is insufficiém undermine the veracity of Defendants’
evidence?®

Further undercutting Regassalaim that he waghysically incapable of
utilizing his administrative remees is the fact that he wable to exhaust his appeal
of a disciplinary result well prior to the ®athat he submitted an administrative
grievance. The record reflects that September 6, 201Regassa appealed a
disciplinary decision rendered against firand was thus physically capable of
completing a grievance form by—athe latest—early September 2013.
Nevertheless, Regassa did not file a grievance related #Bivessclaims until
October 15, 2013, oveme month latet! Even if this Courtvere to conclude that
Regassa’s initial failure to file a gvance should be excused due to medical
incapacity, using September 6, 2013 as a@epost for when Regassa was able to

draft a grievance, his October 15, 2013 aiiece would still be ummely by nineteen

64 Doc. 227 at 17.

6 SeeBetts v. New Castle Youth Dev. C621 F.3d 249, 252 (3d Cir. 2010) (“Unsupported
assertions, conclusory allegations, or mergp®ions are insufficient to overcome a motion
for summary judgment”).

® Doc. 60-2 at 21, 38.
7 1d. at 22.
15



days®® and Regassa’s failure exhaust his administrative remedies therefore may
not be excused on the basfanedical incapacity.

Regassa next asserts that, from Aadliils 2013, until October 1, 2013, he
requested grievance forms but wasidd those forms by prison officidl. This
contention is insufficient to excuse Regas failure to exhaust for two reasdpfs.
First, although Regassa asserts thabégan requesting administrative grievance
forms on August 11, 2013 the incidents of which hsought to complain ended by
July 10, 2013, and thus agyievance was due ar before July 30, 2013. Because
Regassa’s grievance would have beenmgly even if Defendants provided him
with grievance forms on August 11, 2013, the prison officials’ purported denial of
said forms would not have been the smuor Regassa’s ifare to exhaust
administrative remedies, and theennot excuse such failure.

Second, while Regassa contends that he was unable to request grievance
forms—and when he could make suahrequest those forms were denied—
Defendants have submitted evidence destrating that Regassa had numerous

opportunities to request grievance forms faited to so do and was never denied

8 SeeDoc. 60 at 16; 28 C.F.R. § 542.14 (noting tiraévance must be filed within 20 days of
the date of incident of which prisoner complains).

69 Doc. 222 at 14-15; Doc. 227 at 15-18.

0 The Court recognizes that, agieneral matter, a prisoner’sidae to exhaust administrative

remedies is “excused if there were a failure to provide grievance forlhischell v. Horn
318 F.3d 523, 529 (3d Cir. 2003).

I Doc. 226 at 12.
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grievance forms. J. DiltRegassa’s counselor fromly@&, 2013 until December 9,
2013, provided a declaration—supportedaccompanying institutional records—
stating that Regassa haccass to his counselor anchet prison officials several
times each week, but that he did nojuest an administrative grievance form
between May and December 20%3Similarly, R. Bingama and S. Stover attest
that Regassa never requestedrievance form durinthat time period and would
have been given a grievancerfoif he had requested ohe.

Although Regassa contends that thedeclarations are perjurious and
unworthy of credence because actually filed an infanal grievance on September
5, 2013’* there is no support for this assenti Rather, the record shows that
Regassa filed an appeal of his diici@ry hearing resulon September 6, 20783.
This does not show that Regassa requested or filed an administrative grievance. This
distinction is critical; none of the declatarassert that Regassa did not reqaegt
forms, they simply assethat Regassa mer requestecdministrative grievance
forms. Moreover, Regassa’s assertions arealfcinconsistent. On the one hand,

he asserts that he was denied\griee forms from August until December 20,13

2 Doc. 60-2 at 72-73ee id.at 75-83.
3 1d. at 84-85, 96-97.
 Doc. 193 at 12; Doc. 227 at 15-16.
> Doc. 60-2 at 21.
® Doc. 227 at 12.
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and, on the other hand, assdfiat he managed to colete and submit a grievance
form in September 2013. These assertions cannot both be accurate.

For those reasons, it is apparent that Regassa’s failure to exhaust his
administrative remedies may not be excusédnsequently, th€ourt will reaffirm
its conclusion that Regassaléa to exhaust his administrative remedies as to the
July Restraint. Upon reconsideration of its earlier conclusion, the Court further
concludes that Regassa fdiléo exhaust his administrative remedies as to the
Alleged Assault, and sudhilure may not be excused

C. Regassa’s Motion for Reconsideration

Finally, Regassa has maldor reconsideration of the Court's November
2018 Order in which this Court held tHabendorf and Wise cannot be held liable
for the Alleged Assault lmause no evidence demonstrated their personal
involvement in the allegecbnstitutional violations, and dismissed the FTCA claims
related to the July Restraift.

Given the Court’s conclusion that 8livensclaims must be dismissed due to
Regassa’s failure to exhaust his admintstearemedies, the legal and factual bases
for the November 2018 Order are no longer relevant, aBitlemsclaims analyzed
therein will be dismissed from this casRegassa’s request for reconsideration of

that portion of the November 2018 Order isrdfore moot and will be denied in part

T Doc. 193 at 12; Doc. 227 at 15-16.
8 Docs. 200, 201, 202.
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as such. Moreover, Defdants’ brief in oppositiofito Regassa’s motion accurately
details the reasons why Regassa’s motlwukl be denied and, for the reasons set
forth in that brief® the Court will deny Regassa’s motion to reconsider the
November 2018 Order as it pertainghe FTCA July Restraint claims.
. CONCLUSION

For the foregoing reasons, the Court will grant Defendants’ motion for
reconsideration, deny Regassa’s motionrémonsideration, and grant judgment in
favor of Defendants ith respect to alBivensclaims due to Regassa’s failure to
exhaust his administrative remedies.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge

9 Doc. 204.

8 Notably, while Regassa argues that Defetsldaked the videora medical evidence upon
which the Court relied in grdéing summary judgment, Regasdéeos nothing other than his
own speculative assertiots support his claim.
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