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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JOHN DERAFFELE, No. 4:15-CV-02186

Plaintiff, (Judge Brann)
V.
(ChiefMagistrate Judge Schwab)
CITY OF WILLIAMSPORT,

Defendant.

MEMORANDUM OPINION
MAY 4,2018

Before the Court for disposition @hief Magistrate Judge Susan E.
Schwab’s Report and Recommendation amihiff John DeRaffele’s Objections
to same. For the following reasons, Plifils Objections will be overruled and his
Second Amended Complaint will be dismissed with prejudice.

I PROCEDURAL BACKGROUND

This case was initiated by Plaffitiohn DeRaffele otNovember 16, 2015.
An Amended Complaint was filed on November 24, 2bIBefendants, then City
of Williamsport, Joseph Girardi, and Thontagansky, subsequently filed a motion
to dismiss® By Order dated Febrna2, 2017, and folloing full briefing by all

parties, | adopted the Report and Reotendation of Chief Magistrate Judge

" ECF No. 1.
2 ECF No. 8.
3 ECF No. 10.
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Schwab! In this Report and Recommendati@hief Magistrate Judge Schwab
had advised Plaintiff that, while she svecommending that leave to amend be
granted,
Any second amended complaint shalldoenplete in all respects. It
shall be a new pleading which st by itself as an adequate
complaint without reference to theroplaints already filed. It shall
not incorporate by reference any of the previous complaints. Any

second amended complaint shadltitled as a second amended
complaint and shall contain the docket number of this Case.

On March 27, 2017, Plaintiff filed Second Amended Complaint in which
he named the City of Williamsport as the sole Defeniarié has since confirmed
that the City of Williamsport is the sole remaining defendabefendant City of
Williamsport filed a Second Motion to Dismiss on April 3, 2d1Ih her Report
and Recommendation of January 2, 2@Rief Magistrate Judge Schwab
recommended that this Court gtdime City’s motion with prejudic&. This
conclusion was based on Pldirg failure to dlege a policy or custom of its sole

remaining Defendant—the City of Williamspdft.Plaintiff has since filed

* ECF No. 43.

> ECF No. 39 at 26 n. 15.

® ECF No. 44.

”  SeeECF No. 48 (“I have singled out the City\Wfilliamsport is the only defendant . . . ”).
8 ECF No. 45.

® ECF No. 59.

10 1d. at 11.



Objections to this Report and Recommeratatthe matter has been fully briefed,
and | have duly considered the arguments preséfted.
. LAW

Upon designation, a magistratelge may “conduct hearings, including
evidentiary hearings, and submit to a judge of the cayrroposed findings of fact
and recommendation$® Once filed, this Report and Recommendation is
disseminated to the parties in the case who then have the opportunity to file written
objections™* When objections are timely filethe District Court must conduct a
de novareview of those portions of the report to which objections are Made.

Although the standard of review for objectionslésnove the extent of
review lies within the discretion of the €rict Court, and the court may otherwise
rely on the recommendations of the magistrate judge to the extent it deems
proper™® For portions of the Report and Recommendation to which no objection is

made, a court should, as atiteaof good practice, “satisfy itself that there is no

1 ECF Nos. 66, 68, & 69.

12 SeeM.D.Pa. LR 72.3; M.D.Pa. LR 72.2 (settingtfothe briefing schedule for Objections to
Reports and Recommendation).

3 28 U.S.C. § 636(b)(1)(B).
14 28 U.S.C. $36(b)(1).
15 28 U.S.C. § 636(b)(1Brown v. Astrug649 F.3d 193, 195 (3d Cir. 2011).

® Rieder v. Apfel115 F.Supp.2d 496, 499 (M.D.Pa. 2000) (citingted States v. Raddatz
447 U.S. 667, 676 (1980)).



clear error on the face of the recamcbrder to accept the recommendatidh.”

Regardless of whether timely objections arade by a party, the District Court

may accept, not accept, or modify vimole or in part, the findings or

recommendations made by the magistrate jdtige.

1. ANALYSIS

Havingconductedle novareview of the Repdérand Recommendation, |

find Plaintiff's Objection to be withounerit. Specifically, in his Objections,

Plaintiff fails to correct the key defiency outlined by Chief Magistrate Judge

Schwab in her Report anceBommendation, that is the lack of a formal policy or

custom giving rise to liability againstétDefendant City of Williamsport. My

reasoning is as follows.

In Monell v. Department of Social iIS&es of City of New Yorkhe

Supreme Court of the United States deieed that, while municipal bodies may

not be sued solely for violations perpétichby its employees or agents, “it is when

execution of a government’s policy or aust, whether made by its lawmakers or

by those whose edicts or acts may fairly hd sarepresent official policy, inflicts

17

18

Fed.R.Civ.P. 72(b), advisory committee noteg salso Univac Dental Co. v. Dentsply
Intern., Inc, 702 F.Supp.2d 465, 469 (M.D.Pa. 2010) (citienderson v. Carlsqrg12 F.2d
874, 878 (3d Cir. 1987)) (explaining that judges sti@ive some review to every report and
recommendation).

28 U.S.C. § 636(b)(1); Local Rule 72.31.
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the injury that the government as entity is responsible under § 1983.In order

to establish municipality liability under Sean 1983, a plaintiff must establish that

the municipality had a policy or custdimt caused his constitutional injufy/.As

noted in the Report and Recommendation,lecypor custom can be shown in four

ways:
(1) the existence of a formal poliayfficially promulgated or adopted by a
municipality; (2) an official or officials responsible for establishing final
policy with respect to the subject ttex in question taking action or making
a deliberate, specific decision that cadishe alleged violation of plaintiff's
constitutional rights, (3) the existenokan unlawful practice by subordinate
officials so permanent and well settlas to constitute “custom or usage”
and proof that this practice was so nfiesti or widespread as to imply the
constructive acquiescence of policymakafficials, or (4) a claim of failure
to train or supervise when such duee amounts to deliberate indifference
to the rights of persons coming intontact with municipal official&:

Finally, in order for municipal liability to agt, there must still be a violation of the

plaintiff's constitutional right$?
My review of the Second Amended Complaint reveals that Plaintiff has not

alleged facts from which it can reasonablyiriferred that the City had a policy or

custom of condemning property or issumtations without due process of law, in

violation of the Fourth Amendment, oot retaliation fodegal activities, or

19436 U.S. 658, 694 (1978).
20 1d. at 694-95.

2l See Nye v. Cumberland Gtilo. 1:14-CV-713, 2016 WL 695108f *4 (M.D. Pa. Feb. 19,
2016)(citations omitted).

22 sanford v. StilesA56 F.3d 298, 314 (3d Cir. 2006).
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without just compensation weh compensation is required. Furthermore, and in
the alternative, he has alleged no factscWindicate that an established policy or
custom of the City had the effect of cangssuch a violation. Finally, | note that
Chief Magistrate Judge Schwab dismdsder lack of any supporting facts,
Plaintiff's argument that the City adopted a policy of using the International
Property Maintenanced@e “to rid the city of undesirable&®” Plaintiff reiterates
that argument in his Objections.

Like Magistrate Judge Schwab, hewer, | am unpersuaded that this
conclusory objection concerning a matter uratedly outside the four corners of
the complaint suffices to state a plausiblaim for relief. | specifically note
that“[p]roof of a single incident of uncatitutional activity is not sufficient to
impose liability undeMonell, unless proof of the incident includes proof that it
was caused by an existing, unconstitutionahicipal policy, wich policy can be
attributed to a municipal policymaket:”Here, the factualleegations in the
Second Amended Complaint suggest thatevents giving rise to suit, if
constitutionally violative, were no moreath an isolated incident, and there is no
support for Plaintiff's allegation that the International Property Maintenance Code

was utilized in another circumstance to “tieé city of undesitales.” Therefore,

?® ECF No.59n. 7.
24 City of Oklahoma City v. Tuttl@71 U.S. 808, 823—24 (1985).
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even assuming a constitution violation premiesadhis Code, the law is clear that
such an isolated instance of alleged unconstitutional conduct cannot give rise to
Monell liability.*

Based on this failure, PlaintiffSecond Amended @aplaint will be
dismissed with prejudice. While Plairitdbliquely suggests that he should be
granted leave to amend, | note that thaid be Plaintiff's fourth attempt to state
a plausible claim. Here,\n the procedural posturetbis case, leave will be
denied as futile and prejudicial to the non-moving party. Plaintiff has had three
opportunities to state a claim upon which retian be granted in this action which
was commenced nearly three years dge.amended once asnatter of right on
November 24, 2015, and once wigave of Court on March 27, 201%.

In the latter amendment, Plaintiff narradvidnis suit to name only the City of
Williamsport as a Defendaftand, in the face of thBefendant City’s arguments

concerning the lack of policy supportidpnell liability, Plaintiff reiterated his

%> See Colburn v. Upper Darby TwiB38 F.2d 663, 672 (3d Cir. 1988gesalso Oklahoma
City v. Tuttle 471 U.S. 808, 823-24 (1985) (“[A] single incident of unconstitutional activity
is not sufficient to impose liability und&tonell, unless proof of the incident includes proof
that it was caused by an existing, unconstit&lonunicipal policy . . . [that] can be
attributed to a municipal policymaker.’Brown v. City of Pittsburgh686 F.3d 263, 292-93
(3d Cir. 2009) (noting that where no policyeisplicitly recognized, “more proof than the
single incident will be necessatyp establish a causal conniect between the incident and
some municipal policy’(citation omitted).

26 ECF Nos. 8 & 44.
27 ECF No. 44,



desire to name only the Cif§. As noted above, Chief Magistrate Judge Schwab
correctly found no basis fdfonell liability, and | adopt that finding today.
Plaintiff's Objections to the Repioand Recommendation offer no basis from
which | can conclude that further andment would change that conclusfon.
Therefore, based on this finding of futility and noting that further amendment
would be prejudicial to Defendafft) will dismiss this case with prejudicé.
V. CONCLUSION

Based on the above analysis, Plainti@sjections will be overruled, Chief
Magistrate Judge Susan E. Schwab’sdteand Recommendation is adopted in its
entirety, and Defendant’s Motion to Dismiss Plaintiff's Second Amended is

granted. Plaintiff's Second Amended Cdaipt will be dismissed with prejudice.

28 ECF No. 48, at 6.

29 Shane v. Fave13 F.3d 113, 115 (3d Cir. 2000)( “ ‘Futility’ means that the complaint,
as amended, would fail to state ailaipon which relief could be granted.”).

30 Heyl & Patterson Int'l, Inc. v. F.D. Rich Hous. Of Virgin Islands, Ji663 F.2d 419, 425 (3d
Cir. 1981)(“The trial court's discretion under Rule 15, however, must be tempered by
considerations of prejudice tbe non-moving party, for undue pudjce is the touchstone for
the denial of leave to amend.”).

31 See, e.g., Ferris v. Borough of Baldw247 F.Supp.3d 671, 683 (W.D.Pa. 2017)(quoting
Arthur v. Maersk, In¢.434 F.3d 196, 204 (3d Cir. 2006) (“\&ha party fails to take
advantage of previous opportunities to amevithout adequate explation, leave to amend
is properly denied.”).



An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
UnitedStateDistrict Judge




