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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ALBERT DIAZ, JR., : Civil No. 4:16-cv-00358
Plaintiff,
(ChiefMagistrate Judge Schwab)
V.
CAROLYN W COLVIN
Acting Commissioner of
Social Security

Defendant.

MEMORANDUM OPINION

l. Introduction

Plaintiff Albert Diaz, Jr. (“Mr. Dia?), an adult individual who resides
within the Middle District of Pennsylvania, seeks judicial review of the final
decision of the Commissioner of Socfaécurity (“Commissioner”) denying his
claim for Disability Insurance Benefits undéitle 1l of the Social Security Act.
Jurisdiction is conferred othis Court pursuant to 43.S.C. 8405(g). This matter
has been referred to the undersigned Uniedes Magistrate Judge on consent of
the parties, pursuant to the provisiasfs28 U.S.C. § 636(c) and Rule 73 of the
Federal Rules of Civil Procedur&oc. 20; Doc. 21

For the reasons stated herein, we find that the final decision of the
Commissioner of Social Security is neupported by substantial evidence.

Accordingly, it is ordered that the fihdecision of the Commissioner denying Mr.
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Diaz’s claim beVACATED and this case bBREMANDED to the Commissioner
to conduct a new administrative hearingquant to sentence four of 42 U.S.C.
8405(g).

We recommend that, because Mr. Diaajplication for benefits has been
pending for almost seven years, the Commissioner schedule an expedited hearing
within 120 days of the Court’s Ordand promptly issue a revised deciston.

Il. Background And Procedural History

This action began as a simple apgdima for Disability Insurance Benefits
under Title Il of the Social Security Adiled by Mr. Diaz on April 16, 2010.
Since that date, Mr. Diaz's claim ngated through a complex procedural

labyrinth, where it has been denied anshaeded due to multipldefects before it

! Although we have stoppedat of ordering that a time limit be imposed in this
case, it is within our authority to do s&utts v. Barnhart388 F.3d 377 (2d Cir.
2004) (imposing a time limit where the pdsiay is of such ngnitude that a time
limit is imperative); Barbour v. Astrug 950 F.Supp.2d 480, 491 (E.D.N.Y.
2013)(finding that a time limit is appropriatéhere the claimai# application for
benefits had been pending for seven years).

We also note that, following his secoadministrative hearing, Mr. Diaz raised
allegations of individual bias against AHardiman. This issue was first raised in
Mr. Diaz’s brief in this case, howeveduring oral argument the Commissioner
reported that the allegations raised By. Diaz were being investigated in
accordance with Social Security Administoa policy. Mr. Diaz was satisfied that
the issue would be properly handled by thocial Security Administration, and
agreed that this Court need not rule on the merits of this issue. Nonetheless, we
also recommend that, if the Commissioner’'s inquiries are still ongoing, she
consider remanding this caseatmew administrative law judge.
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arrived before us in the instant mattd@ecause we write solely for the benefit of
the parties, we need not discuss the mtaca history of this case in detail. As
such, we will focus on the issue befarg — whether ALJ Hardiman’s December
2015 decision denying Mr. Diaz’s claimsspported by substantial evidence.
Before May 8, 2008, Mr. Diaz worked in a luxury apartment building as a

maintenance directomd maintenance workerAdmin. Tr. 659; Doc. 6-10 p. 77
Impartial Vocational ExperPatricia Chilleri (“VE Chillei”) testified that this
position was a composite job that invalvelements of multiple jobs in the
Dictionary of Occupational Titles("DOT”) published by the United States
Department of Labor. At its most dentiing Mr. Diaz’s past relevant work was
classified as “very heavy” and “skilledivith a specific vocational preparation

(“SVP”) level of sever. Id.

2 Very heavy work involves lifting obcts weighing more than one-hundred
pounds at a time with frequent (between dmedtand two-thirds of the work day)
lifting or carrying of objects weighindifty pounds or more. 20 C.F.R.
8404.1567(e).

SVP is defined as the amount of lapsed time required by a typical worker to learn
the techniques, acquire the informationg @evelop the facility needed for average
performance in a specific job-worker situatioDictionary of Occupational Titles,
Vol. 11 1009 (4th ed. Rev. 1991) (hereinafter “DO&%Yailable on Westlavat 1991
WL 688702. Occupations with an SVPbfake between twaona four years for a
typical worker to learn the techniques, acquire the information, and develop the
facility needed for average performandd. The Commissioner’s regulations do
not discuss SVP, and instead classitgupations as “unskilled,” “semi-skilled,”
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This case was initiated based two applications for lmefits that were filed
at separate times and then consoliddigdorder of the Appeals Council of the
Office of Disability Adjudication ad Review (“Appeals Council”). Admin. Tr.
689; Doc. 6-11 p. 21 Mr. Diaz’s first application for benefits was filed on April
16, 2010. In his first application fdyenefits Mr. Diaz alleged that he became
disabled on May 8, 2008. Mr. Diaz’s s&l application for benefits was filed on
August 13, 2013. In his second applicationbenefits Mr. Diaz also alleged that
he became disabled on May 8, 2008.

On May 8, 2008, when Mr. Diaz wathirty-nine years old, he fell
approximately four feet down an elevashaft while engaging in his duties as a
maintenance director and meenance worker. Mr. Diaalleges that he landed on
his back and elbow. Although the full extent of Mr. Diaz's injuries was not
immediately apparent, Mr. Diaz asserts tiid injury was the underlying cause of
unremitting pain that has driven him to hawaltiple back and elbow surgeries.

The record in this case reflects thatfinst sought treatmerfor his injuries
on May 16, 2008, at Holy Name HospitaAdmin. Tr. 275; Doc. 6-7 B83. He

presented to the emergency department watimplaints of severe low back pain

and “skilled.” 20 C.F.R. 8404.1568 An SVP level from five through nine
corresponds to the Commissioner’s didfom of “skilled” work. SSR 00-4p, 2000
WL 1898704 at *3.
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and elbow pain. An injection of Tatal relieved his syntoms, and he was
prescribed Valium and Percocetdmin. Tr. 276; Doc. 6-7 p. 84An X-ray of Mr.
Diaz’s right elbow was normalAdmin. Tr. 278; Doc. 6-7 p. 86An X-ray of Mr.
Diaz’s lumbar spine showed no changenrfra prior study dateAugust 13, 2007.
Admin. Tr. 279; Doc. 6-7 p. 87Mr. Diaz was ambulatorgn discharge, and was
released to work immediately except thatwas instructed not to use his injured
right arm for one week.Admin. Tr. 281; Doc. 6-7 p. 89

Only a month later, an MRI revealsdme abnormalities in Mr. Diaz’s spine
that were not apparent dhe initial x-ray. Mr. Diaz was also diagnosed with
cubital tunnel syndrome of the right elbowithin months of his accident. Mr.
Diaz alleges that as a result of his injuries cannot bend, twist, squat, lift more
than five pounds, reach with his right armalk more than twenty feet, climb,
kneel, concentrate for more thang@minutes at a timey remember.Admin. Tr.
835; Doc. 6-14 p. 61t was also noted that, duririige June 2015 hearing Mr. Diaz
was shaking severelyAdmin. Tr. 653; Doc. 6-10 p. 70Mr. Diaz’'s counsel
explained that this was due to a spimarve stimulator that was surgically
implanted in his spineld. Mr. Diaz reported that for every thirty minute period,
his spinal implant is on faxpproximately twenty minuteddmin. Tr. 655; Doc. 6-

10 p. 72. Mr. Diaz also has manual control thie device and can turn it off or on
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as necessaryd. Mr. Diaz testified that he hai#fficulty maintaining focus while
his spinal nerve stimulator is activédmin. Tr. 656; Doc. 6-10 p. 73Mr. Diaz
also asserts that, in addition to the limidas above, he has great difficulty getting
up and down, and uses a portable urinadiewice during the day when he is home
alone and had no one to assist hinthi bathroom in a timely manneAdmin. Tr.
654, Doc. 6-10 p. 71

During the relevant period from Ma; 2008, through December 31, 2013,
Mr. Diaz was treated by multiple actaple medical sources and non-acceptable
medical sources including surgeonspecialists, physical therapists, and
occupational therapists. See20 C.F.R. §404.1513(listing types of acceptable
medical sources); 20 C.F.R. 8404.1502fdef treating medical sources). Mr.
Diaz was also examined by nontregti acceptable medical sources, and his
records were reviewed by nonexaminingegtable medical sources, in connection
with his applications for benefitsSee20 C.F.R. 8404.1502€dining nontreating
and nonexamining sources).

Mr. Diaz appeared and testified &to administrative hearings. He was

represented by counsel at both hearings. The first hearing took place on October 5,

* To be eligible for benéé under Title Il of the SociaBecurity Act a claimant
must show that he became disabled keefois date last sured (“DLI"). ALJ
Hardiman found that Mr. Diaz’s DLI ithis case is December 31, 2013, and Mr.
Diaz does not dispute this finding.
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2011. In addition to Mr. Diaz, vocationakpert Gerald Kaamg (“VE Keating”)
also appeared and testifiedA second hearing took place on June 30, 2015. A
second vocational expert, VE Chilléestified at this hearing.

On December 21, 2015, the AlLdsued a written decision denying Mr.
Diaz’s claims.

On February 27, 2016, Mr. Diaz filedd timely appeal in the United States
District Court. Doc. 1 In his complaint Mr. Diaseeks review of the ALJ's
adverse decision, and requests judgment for such relief as this Court deems proper.
Id.

On April 27, 2016, the Commissioner filed her answer to Mr. Diaz’'s
complaint. Doc. 8 The Commissioner maintainsatithe ALJ's decision denying
Mr. Diaz’s claim was made in accordanegh the law and regulations, and is
supported by substantial evidenceld. Together with her answer, the
Commissioner filed a certified transcriptf the record of the administrative

proceedings in this case.

* After this administrative hearing, th&LJ denied Mr. Diaz’s claim. Mr. Diaz
sought review by the Appeals Council oét®ffice of Disability Adjudication and
review. His request was wied, and he appealed the ALJ’'s decision to the U.S.
District Court for the Middle District of Pmsylvania. Magistita Judge Gerald B.
Cohn issued a report recommending that BPiaz’s case be remanded back to the
Commissioner for a new adnistrative hearing. Magistrate Judge Cohn’s
recommendation was adopted by Judge Johdones. The second administrative
hearing was held as a resulttbis Court’'s remand order.
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This matter has been fully briefday the parties, and the parties were
granted an opportunity to further elaberain the issues raised in their briefs
during oral argument before the Coulloc. 11; Doc. 13; Doc. 14; Doc. 21

Below we have included a brief summariythe medical treatment Mr. Diaz
has received for the primary impairments at issue in this case. Mr. Diaz’s physical
impairments involve the following threeeas of his body: (A) back and hips; (B)
right elbow; and (C) abdomen. We alsote that, at times during the relevant
period Mr. Diaz was receiving simultaneousatiment for his back and right elbow
by multiple sources. Due to the complexatiyhis case, and theeed for treatment
in multiple areas, Mr. Diaz’s surgerieschto be carefully scheduled so that his
recovery from one procedure would mopact his recovery for another.

A. Medical Treatment of Mr. Diaz’'s Back Impairment

Although an X-ray of Mr. Diaz’s lumdr spine taken one month earlier was
grossly normal, on June 3, 2008, an MRI of Mr. Diaz’s lumbar spine revealed the
iImpression of a small to moderate sidettL5 diffuse posterior disc bulge with
abutment of the bilateral L5 nerve rootsjt no central spinal canal or neural
foraminal stenosis. Admin. Tr. 317-318; Doc. 6-8 p@23-24. The scan also
revealed a small disc bulge at the Lb-Rvel with minimal abutment of the

bilateral S1 nerve rootdd.



On August 13, 2008, Mr. Diaz was exaed by orthopedic surgeon Paul P.
Vessa (“Dr. Vessa”) for evahtion of his back painAdmin. Tr. 335; Doc. 6-8 p.
41. Mr. Diaz had a positive straight legise on the right side. Dr. Vessa
diagnosed possible disc herniation at LZ-an the right side with a failure to
improve with conservative care.

On August 22, 2008, Mr. Diaz had another MRI of his lumbar spiuknin.

Tr. 341; Doc. 6-8 p. 47. The MRI revealed a rather large right lateral disc
herniation at L4-L5 in the neural fareen impinging on the undersurface of the
right L4 nerve root.ld.

On October 16, 2008, Mr. Diaz underwent the following surgical procedure
to address his lateral herniated nuclgugposus at L4-L5 with right lumbar
radiculopathy: extraforaminal decompressright side L4-L5and application of
right L4 nerve root cathAdmin. Tr. 307-309; Doc. 6-8 pp. 13-15/r. Diaz was
discharged from the hosplitan the following day.ld.

In December 2008, Mr. Diazported that, although ltkd experience some
post-surgical improvement, pain was getting worseéAdmin. Tr. 337; Doc. 6-8
p. 43 Dr. Vessa noted that a post-surgit#Rl scan showed that there was a

moderate sized posterior disc bulge, thére was no evidence of central spinal



stenosis and no recurrent disc herniatioaryr other visible suspicious entries that
might be the cause of Mr. Diaz’s increased paah.

In January 2009, Mr. Diaz returned@o. Vessa with compints of ongoing
pain. Admin. Tr. 338; Doc. 6-8 p. 44Mr. Diaz was advigkto continue physical
therapy.

On February 26, 2009, an EMG andrve conduction study of Mr. Diaz’s
lower extremities revealed the impston of subacute right-sided L5
radiculopathy, and mildght S1 radiculopathyAdmin. Tr. 320; Doc. 6-8 p. 26

On March 25, 2009, Mr. Diaz was stdbmplaining of severe pain in his
right lower extremity, but a recent MRh@wed no evidence of compression of S1
or L5. Admin. Tr. 333; Doc. 6-8 89. Dr. Vessa ordereatiditional imaging, but
noted that in the absence of any obviabsormality he did not believe Mr. Diaz
was a candidate for any atidnal spinal surgeriesld.

An April 2009 MRI of Mr. Diaz’s hips was consistent with avascular
necrosis of the left femoral headdmin. Tr. 339; Doc. 6-8 p. 45An MRA of Mr.
Diaz’'s abdomen was normahdmin. Tr. 340; Doc. 6-8 p. 46

A May 2009 MRI of Mr. Diaz’s lumbaspine revealed mild degenerative

changes at L1-L2, L4-L5, and L5-SAdmin. Tr. 344; Doc. 6-8 p. 50

10



On May 11, 2009, Mr. Diaz was evatad by a second orthopedist, Richard
S. Nachwalter (“Dr. Nachwalter”). DiNachwalter noted that his August 2008
post-surgical MRI was gboor quality and was of little use in assessing Mr. Diaz’s
post-operative condition. Dr. Nachwaltecommended a new MRI to rule out a
recurrence. Admin. Tr. 394-95; Doc. 6-8 pp. 100-101Two weeks later Dr.
Nachwalter reviewed the new MRI and concluded that there was no recurrent
herniation. Admin. Tr. 391; Doc. 6-8 p. 97 Dr. Nachwalter recommended a
diagnostic injection to Mr. Diaz’s right Slijat to rule out thisarea as the source of
Mr. Diaz’s pain. Id.

On June 25, 2009, Mr. Diaz returnedDr. Nachwalter after undergoing the
right Sl injection. Mr. Diaz reported d@h the injection improved the clicking and
pain in his pelvis but did not help the pstent pain in his right leg and thigh.
Admin. Tr. 389; Doc. 6-8 p. 95Mr. Diaz elected to poeed with a second surgery
to address his radicular paiid.

On July 24, 2009, Mr. Diaz underwethte following surgical procedures:
lumbar laminectomy of L4-L5, fusion &f4-L5 with instrumentation and insertion
of an intervertebral deviceAdmin. Tr. 348; Doc. 6-8 p. 54

Two weeks after surgery Mr. Diaz reported that his leg pain significantly

improved. Admin. Tr. 383; Doc. 6-8 p. 89n January 2010, eever, he began to

11



report that he still had some persistent alisfort in his back with mild discomfort
in his right leg. Admin. Tr. 371-375; Doc. 6-8 p. 78-8The recurrence of his pain
prompted him to explore mepain management options.

In May 2010, Mr. Diaz was examiné&y pain management specialist Phillip
Rubinfeld (“Dr. Rubinfeld”). Dr. Rubirdld recommended thadr. Diaz consider
a spinal nerve stimulator for his back pafdmin. Tr. 411; Doc. 6-8 p. 117

On July 30, 2010, Mr. Diaz had wmporary spinal nerve stimulator
implanted to determine whether this foaftreatment would provide him with any
relief. Admin. Tr. 462; Doc. 6-9 p. 47After the trial stinulator, Mr. Diaz elected
to have a permanent spinal nerve siaor implanted on October 5, 2018dmin.
Tr. 484-85; Doc. 6-9 p. 69 Both the temporarymnal permanent spinal nerve
stimulator implants appear to be outpati procedures. However, On October 6,
2010, Mr. Diaz presented to the emergermym when he developed a headache,
and pressure in his upper baahkd chest, after surgeryAdmin. Tr. 538-48; Doc.
6-9 pp. 124-133A CT scan revealed that the stilator was in good position. Mr.
Diaz was discharged homéd.

On April 15, 2011, Mr. Diaz had a surgical revision to the placement of his
spinal nerve stimulatorAdmin. Tr. 889-890; Doc. 6-15 pp. 2-3he area of the

pulse generator became painful becausead too close to the sacral bone. The
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pulse generator wasmeved and replaced in an area that would potentially be less
painful.

In May 2011, Dr. Rubinfeld noted th&tr. Diaz’'s pain was controlled and
his function was improvedAdmin. Tr. 1044; Doc. 6-17 p. 6Dr. Rubinfeld also
reported that the severity of Mr. Diazyain was moderate, and that when present
it interfered only with some daily activitiesd.

In June 2011, Dr. Rubinfeld noted tiMt. Diaz had good coverage with the
spinal nerve stimulator, and that although Mr. Diaz was having pain in the area of
the screws and from the revision suggéne doctor was hopeful that Mr. Diaz
could be weaned off of opioid pamedications within four weeksAdmin. Tr.
1046; Doc. 6-17 p. 8

In August 2011, Mr. Diaz morted severe pain thatterfered with most, but
not all, of his daily activities. Admin. Tr. 1047-1048; Doc. 6-17 p. 9:1@r.
Rubinfeld prescribed a course of ntsidal anti-inflammatory drugs in
combination with Mr. Diaz’'sother medications, and noted that this course of
treatment is usually effective for coramts like those voiced by Mr. Diazd.

In September 2011 Mr. Diaz presented to the emergency room with
complaints of flank pain. Thstaff physician assesseatlhis pain was due to a

muscle spasmAdmin. Tr. 560; Doc. 6-9 p. 14%ee alscAdmin. Tr. 1049-1050;
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Doc. 6-17 pp. 11-12.During a follow-up appointment with Dr. Rubinfeld, Mr.
Diaz reported that he had extreme pamar the incision fohis spinal nerve
stimulator that radiated down his back and across his Adsin. Tr. 1049-1050;
Doc. 6-17 pp. 11-12 Mr. Diaz reported that thenedications provided in the
emergency room we effective. Id.

In October 2011, Mr. Diaz reported continuing lower back pain and referred
pain to the right hip, thigh, and lower legdmin. Tr. 1051-1052; Doc. 6-17 pp.
13-14. This pain was noted to be modehatsevere, and Dr. Rubinfeld reported
that Mr. Diaz’s pain, when presenttenfered with some daily activitiedd. Dr.
Rubinfeld administered an injection foripahat was specifically requested by Mr.
Diaz. Id.

In November 2011, Mr. Diaz reportedgtitly less pain, lthough it was still
characterized as moderately seveAgmin. Tr. 1053-1054; Doc. 6-17 pp. 1b-
He requested another injemti, which he reported hagén helpful in the pastd.
Mr. Diaz’s level of pain remained betweenoderately severand moderate, and
the course of treatment remained fastable with minor medication adjustments
through January 2014. In August 200M\. Diaz was weaned off opioid pain
medications and was takimmgly nonsteroidal anti-inflamatory drugs with Lyrica

and Valium. Admin. Tr. 1017; Doc. 6-17 p. 7QMr. Diaz did report severe pain in
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October 2013, but Dr. Rubinfeld noted tlaatecent hernia repair involving some
post-surgical complicationsontributed to his symptomsAdmin. Tr. 1111; Doc.
16-17 p. 73

B. Medical Treatment of Mr. Diaz's Right Arm Injury

With respect to his elbow injury, MDiaz was treated conservatively with a
combination of physical therapy, andapmaceutical pain management (including
injections) until February 18, 2009. hebruary 18, 2009Mr. Diaz underwent
the following surgical procedure: rigiglbow medial epicondylar release with
ulnar nerve release at the cubital tunnel ogmin. Tr. 358-59; Doc. 6-8 pp. 64-
65. During a follow-up visit on Februarg3, 2009, Mr. Diaz reported that he had
significantly reduced pain in his right elbowAdmin. Tr. 426; Doc. 6-9 p. 11.
Treating surgeon Glen P. Wainen (“Dr. Wen”) noted that Mr. Diaz should stay
away from any kind of heavy liftingpushing, pulling or squeezing while he
recovered.ld. On March 30, 2009, Mr. Diaz reigad full range of motion in his
right arm. Admin. Tr. 423; Doc. 6-9 p..8 On April 30, 2009, Dr. Wainen
estimated that Mr. Diaz would be fulbgcovered from his Feuary 2009 surgery
in three months. Admin. Tr. 424; Doc. 6-9 p..9In June 2009, Mr. Diaz reported
that his right elbow felt excellent witihe exception of some minor subluxation of

his ulnar nerve on flexion and extensioAdmin. Tr. 421; Doc. 6-9 p. 6Dr.
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Wainen assessed that the only reasonablg tbido to stop Mr. Diaz’s ulnar nerve
subluxation was to hava second surgical proce@urcalled an ulnar nerve
transposition. Id. Over the following weeks anghonths Mr. Diaz’s right ulnar
nerve continued to dislocate upon flexion and extension with increasing frequency
until Mr. Diaz made the decision todergo a second operative procedure.

On February 15, 2010, Mr. Diaz underwearright ulnar nerve transposition.
Admin. Tr. 443-444; Doc. 6-9 pp. 28-29hree days after surgery, Mr. Diaz’s
sensation in his right arrmd hand was intact to lightuoh, and he was able to
cross his fingers and spread them apAdmin. Tr. 442; Doc. 6-9 p. 27n March
2010, Mr. Diaz had almost a full rangermbtion, but he had some problems with
full extension of his fingers activelyAdmin. Tr. 441-442; Do 6-9 pp. 26-27
Mr. Diaz could passively exters fingers with no problemid. In April 2010,

Mr. Diaz had good ability to spread anass his fingers, and extend and make a
full fist. Admin. Tr. 440; Doc. 6-9 p. 29n May 2010, Dr. Wainen noted that Mr.
Diaz could abduct his fingers with nootem but was experiencing tightness in
the flexors of the wrist and fingersAdmin. Tr. 438; Doc. 6-9 p. 23Dr. Wainen
prescribed Dyna splints. In June 201Q Bfainen noted that the motion in Mr.
Diaz’s right wrist, fingers, and elbow was significantly improvédmin. Tr. 437;

Doc. 6-9 p. 22
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C. Medical Treatment of Mr. Diaz’s Abdominal and Bladder
Issues

On September 4, 2013, Mr. Diaz svaxamined by DrKatherine Wheel
(“Dr. Wheel”) with complaints of a lefiniguinal hernia. Mr. Diaz reported that he
had been aware of the hernia for approximately two years, but that it was
previously asymptomatic. Mr. Diaz washeduled for surgeryand had his hernia
repaired on September 13, 2013.

Surgical records reflect that, durirthe procedure to repair Mr. Diaz’s
inguinal hernia, Dr. Wheel discoveredathMr. Diaz's bladder was herniating
through his inguinal canalAdmin. Tr. 891-892; Doc. 6-15 pp. 4-9Mr. Diaz’s
bladder and inguinal hernia werepaired during the procedurddmin. Tr. 893-
895; Doc. 6-15 pp. 6-8

After the surgery, Mr. Diaz refused wee Dr. Wheel for follow-up care.
Admin. Tr. 1008-1011; Doc. 6-16 pp. 27-30He was instead monitored by
Nicholas Teleo (“Dr. Teleo”).ld. Mr. Diaz reported that his groin was numb and
that he had been seen in the emergenoyn multiple times after the surgery due
to urinary tract infectionsld. Dr. Teleo assessed ththe numbness was likely the
result of an ilioinguinal nerve injury, anthat this injury should not affect his

functioning. Id. In November 2013, Mr. Diaz repged that he was “pretty much
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all right.” 1d. Mr. Diaz was instructed to followp in six months, but the record
in this case does not include any furttreatment notes for this conditioid.

D. Medical Opinion Evidence of Record

The Commissioner’s regulations progithat evidence fra an “acceptable
medical source” is required to establisk #xistence of a medhlly determinable
impairment. 20 C.F.R. 8404.1513. Asth€ date of ALJ Hardiman’s decision,
acceptable medical sources were limhited: licensed physicians, licensed or
certified psychologists, licensed optonmgt (for vision impairments only),
licensed podiatrists (for foot and/or a@kinpairments only), and qualified speech
or language pathologists (for speemhlanguage impairments only)ld. The
Commissioner’s regulations define dieal opinions as “statements from
physicians and psychologists or other @table medical sources that reflect
judgments about the nature and severitjaolaimant’s] impairment(s), including
[a claimant’s] symptoms, diagnosis apibgnosis, what [&laimant] can still do
despite impairments(s), afd claimant’'s] physical or mental restrictions. 20
C.F.R. 8404.1527(a)(2). Regardless ofsitairce, the ALJ is required to evaluate
every medical opinion receige 20 C.F.R. 8404.1527(c).

Not all medical opinions, howeverbegin on equal footing. The

Commissioner’s regulations direct an wdigator to consider a number of factors
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when evaluating medical opinion evidence, including the treating and examining
relationship. 1d.; see alsoSSR 96-6p, 1996 WL 374180 & (“The regulations
provide progressively more rigorousste for weighing opinions as the ties
between the source of the opinion aneé thdividual become weaker.”). To
facilitate this review, medical sources ynbe classified based on the following
three categories: treating source, noningasource, and nonexamining source. 20
C.F.R. 8404.1502. A treating source isaaceptable medical source who provides
treatment to the claimantld. A nontreating source is an acceptable medical
source who has examined the claimant, do#s not provide treatment (e.g., a
consultative examiner).ld. A nonexamining source is an acceptable medical
source who has never examined the claimant, but provided an opldion.

The following sources provided one or ractatements that are considered
opinions under 20 C.F.R. 8404.1527(a)(Bpat Mr. Diaz’s physical impairments
in this case: treating pain managememcsist Dr. Rubinfeld; treating orthopedic
surgeon Dr. Vessa; treating orthopediargeon Dr. Nachwalter; nontreating
physician Thomas McLaughlin (“Dr. M@ughlin”); nonexamining physician
Feroz Sheikh (Dr. Sheikh”); and, nonexaing physician Minda Bermudez (“Dr.
Bermudez”). The following sources prdedd one or more statements that are

considered opinions under 20 C.F.R084527(a)(2) abouMr. Diaz’'s mental
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impairments in this case: nontreatingsychologist Tiffany Griffiths (“Dr.
Griffiths”); and, nonexamining pshologist Soraya Amanullah (“Dr.
Amanullah”).

In addition to considering a sourcdi®ating and examining relationship,
however, the Commissioner’'s regulationscaldirect the ALJ to consider: the
extent to which the source presentetkvant evidence to support his or her
medical opinion, and the extent to wihithe basis for the source’s conclusions
were explained; the extent to which the source’s opinion is consistent with the
record as a whole; whethtére source is a specialist; amohy other factors brought
to the ALJ’s attention. 20 C.F.R. 840827(c). Apart from the added deference
which is typically accorded to a treagi source, nothing precludes an ALJ from
according greater weight to nontreafi or nonexamining source based on the
ALJ’s consideration of althe relevant evidence o&cord considered under the
factors articulated above.

1. Opinions by Treating Source, Dr. Rubinfeld

On April 28, 2009, Mr. Diaz was emined by Dr. Rubinfeld with
complaints of lower back pain ratiizg into his lower right extremity Admin. Tr.
404; Doc. 6-8 p. 110.In his treatment notes, Dr.uRinfeld commented that Mr.

Diaz “suffers from chronic intractable low back, leg pain secondary to

20



postlaminectomy syndrome and lumbar spipathology,” and that “[d]espite
multiple treatment modalities includinghedications, nerve blocks, and back
surgery the patient continues to suffer freavere intractable pain, is limited in his
ability to work and perform mrgy activities of daily living.” Admin. Tr. 406; Doc.
6-8 p. 112. Dr. Rubinfeld made identical statemts in his treatment records on
May 18, 2010.Admin. Tr. 411; Doc. 6-8 p. 117

On November 14, 2011, Mr. Diaz waxamined by Dr. Rubinfeld with
complaints of lower back pain ratiizg into his right lower extremity Admin. Tr.
1053-1054; Doc. 6-17 pp. 15-16In his treatment notes, Dr. Rubinfeld assessed
that Mr. Diaz was “still unable tevork due to painful conditiah Id.

On October 22, 2012, Mr. Diaz wasxamined by Dr. Rubinfeld with
complaints of lower back, neck, and hip pakdmin. Tr. 1081-1083; Doc. 6-17
pp. 43-45 In his treatment notes, Dr. Ruleid assessed that Mr. Diaz “remains
disabled.” Id.

On December 17, 2012, Mr. Diaz sv@xamined by Dr. Rubinfeld with
complaints of low back, right wrist, and right eloow pamdmin. Tr. 1087-1089;
Doc. 6-17 pp. 49-51.Dr. Rubinfeld assessed that Mdiaz would be unable to

work indefinitely, and commented that Mdiaz “continues to suffer from chronic
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back pain somewhat helped by the sti@mor, meds and lumbar aircast but not
enough to allow him to perforthe duties of occupation.id.

On March 12, 2015, Dr. Rubinfeld mpleted a check-box physical residual
functional capacity assessmemftdmin. Tr. 1119-1122; Doc. 6-17 pp. 81-3Br.
Rubinfeld reported that Mr. Diaz suffefrefrom chronic pain syndrome, post
laminectomy syndrome, and right arm paide assessed that Mr. Diaz could: sit
less than two hours total during an eightthaworkday, stand/walk less than two
hours total during an eight-howorkday, and must be pritted to shift positions
at will from sitting, standing, or walkingnd take unscheduled work breaks during
the day; never lift or carry any amountwedight; rarely crouchstoop, twist, climb
stairs, or kneel; and rarely be expotediemperature extremes, dust, humidity,
hazards, or fumes, odors, and chemicals. Dr. Rubinfeld also assessed that Mr. Diaz
would have significant limitations with relsiag, handling or feeling secondary to
his right arm impairment, would be offstatwenty-five percent or more during a
typical workday due to his symptoms, awduld be absent more than four days

per month.
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2. Opinions by Treating Source, Dr. Vessa

On March 25, 2009, Dr. Vessampleted a form for worker’s compensation.
On that form Dr. Vessa reportedathMr. Diaz was out of work Admin. Tr. 334;
Doc. 6-8 p. 40

On April 15, 2009, Dr. Vsesa completed a form favorker's compensation.
On that form Dr. Vessa reported tHdt. Diaz was out of work, and could not
resume full duty until he was re-evaluatesdmin. Tr. 343; Doc. 6-8 p. 49

On May 6, 2009, Dr. Vessa completadorm for worker's compensation.
On that form Dr. Vessa reportedathMr. Diaz was out of work Admin. Tr. 342;
Doc. 6-8 p. 48

3. Opinions by Treating Source, Dr. Nachwalter

In a letter dated May 12009, Dr. Nachwalter reported that Mr. Diaz was
“presently unable to work in any capacityXdmin. Tr. 395; Doc. 6-8 p. 101

In a letter dated May 22009, Dr. Nachwalter reported that Mr. Diaz was
“unable to work.” Admin. Tr. 392; Doc. 6-8 p. 98.

In a letter dated June 25, 2009, Dr.cNa&alter reported that Mr. Diaz was
“unable to work.” Admin. Yr. 390; Doc. 6-8 p. 96.

In a letter dated June 29, 2009, Machwalter reported that Mr. Diaz

“remains out of work.”Admin. Tr. 387; Doc. 6-8 p. 93
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In a letter dated August 3, 2009, .DMachwalter reported that Mr. Diaz
“remains out of work in the post op periodXdmin. Tr. 385; Doc. 6-8 p. 91

In a letter dated August 10, 2009, Dtachwalter reported that Mr. Diaz
“remains out of work in the post op periodXdmin. Tr. 383; Doc. 6-8 p. 90.

In a letter dated Septemb®0, 2009, Dr. Nachwalteeported that Mr. Diaz
“remains out of work.”Admin. Tr. 381; Doc. 6-8 p. 87

In a letter dated October 8, 2009,. Dtachwalter reported that Mr. Diaz
“remains out of work.”Admin. Tr. 379; Doc. 6-8 p. 85

In a letter dated November 9, 2009, Nachwalter reported that Mr. Diaz
“remains out of work.”Admin. Tr. 378; Doc. 6-8 p. 84.

In a letter dated Decembé, 2009, Dr. Nachwalteeported that Mr. Diaz
“remains out of work.”Admin. Tr. 377; Doc. 6-8 p. 83

In a letter dated Januady 2010, Dr. Nachwalteeported that Mr. Diaz
“remains out of work.”Admin. Tr. 375; Doc. 6-8 p. 81

In a letter dated March5, 2010, Dr. Nachwalter reported that Mr. Diaz
“remains out of work.’Admin. Tr. 373; Doc. 6-8 p. 79.

In a letter dated April 12, 2010, Dr. blavalter reported that he “placed Mr.
Diaz on permanent restrictions for his low back of 10 pounds lifting and no

repetitive bending or stoopingAdmin. Tr. 371; Doc. 6-8 p. 77
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4. Opinion by Nontreating Source, Dr. McLaughlin

On November 26, 2013, Mr. Diaz wagamined by consultative examiner,
Dr. McLaughlin. After conducting one examtion with range of motion testing,
Dr. McLaughlin completed a physical RFC assessmé&dmin. Tr. 1017-1031,;
Doc. 6-16 pp. 36-50Dr. McLaughlin reported the impression of failed low back
syndrome with post laminectomy syndromued continued pain, status post right
elbow injury with markedly decreasednge of motion and loss of function, and
tobacco abuse. Dr. McLaughlin assestieat, despite the limitations resulting
from these impairments, Mr. Diaz couldever lift or carry any object of any
weight; stand two hours at one time withawnterruption; sit ten minutes at one
time without interruption; wi ten minutes at one time without interruption; stand
for a total of seven hours and thirty miesitper eight-hour day; walk a total of
thirty minutes per eight-hour workdayjcrequired a medically necessary cane for
ambulation that prevents Mr. Diaz fromrgang small objects with his free hand;
frequently reach, handle, finger, feel, andhpas pull with his & (non-dominant)
hand and arm; never reach, handle, findeel, push or pull with his right
(dominant) hand and arm; occasionallye usis feet to operate foot controls;
occasionally climb stairs; never climb ladders, climb scaffolds, balance, stoop,

kneel, crouch, or crawl; work in enemments with occasional exposure to
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humidity and wetness, dust, odors, fumesJmonary irritants, extreme cold,
extreme heat, and vibration; never wark environments where he would be
exposed to unprotected heights or movinginamical parts, or where he would be
required to operate a moteehicle; and tolerate aaderate level of noise.

5. Opinion by Nonexamining Source, Dr. Sheikh

On September 8, 2010, in connectionhvithe initial administrative review
of Mr. Diaz’s April 2010 application for dability insurance benefits, Dr. Sheikh
reviewed the available mexdil evidence and assesddd Diaz's physical RFC.
Admin. Tr. 471-477; Doc. 6-9 pp. 56-62Dr. Sheikh reported that the medical
evidence of record supported medically d@ieable impairments of chronic back
pain syndrome, degenerative disc diseatsus post discectomy and fusion of the
lumbar spine, post laminectomy paimdyome, and ulnar neuropathy status post
transposition. Dr. Sheikh assessed thatMiaz could: frequently lift and/or carry
ten pounds, and occasionallyt ldnd/or carry twenty pods; stand and/or walk
(with normal breaks) for a total of fourours per eight-howvorkday; sit (with
normal breaks) for a total of six houper eight-hour workday; occasionally
balance, stoop, kneel, crouch, crawlimb stairs, climb ramps, climb ladders,
climb ropes, and climb scaffolds; and work in and environment free of

concentrated exposure to hazards.
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6. Opinion by Nonexamining Source, Dr. Bermudez

On January 13, 2014, Dr. Bermudagsessed Mr. Diaz’'s physical RFC
based on the medical evidence of record available at the Adwain. Tr. 677-680;
Doc. 6-11 pp. 9-12.Dr. Bermudez assessed that Ndaz could: frequently lift
and/or carry ten pounds, and occasionéftyand/or carry twenty pounds; stand
and/or walk (with normal breaks) fortatal of four hours per eight-hour workday
with the assistance of a medically reqditeand-held assistive device necessary for
ambulation; sit (with normal breakdpr a total of six hours per eight-hour
workday; occasionally balance, stoop, kneebuch, crawl, climb stairs, and climb
ramps; never climb ladders, climb ropes, climb scaffolds; and work in and
environment free of concentrated exp@s to extreme cold, extreme heat,
vibration, and hazards. Dr. Bermudez adssessed that Mr. Diaz was limited in
his ability to reach in front, overhead, laterally with his rght arm, and handle
with his right arm.

7. Opinion by Nontreating Psychologist Dr. Griffiths

On December 31, 2013, Mr. Diaz wasamined by consultative examiner,
Dr. Griffiths. After conducting one exanahon, Dr. Griffiths completed a mental
RFC assessmentAdmin. Tr. 1032-1039; Doc. 6-16 pp. 51-58r. Griffiths

assessed that Mr. Diaz’'s sympi® were consistent wittmajor depressive disorder
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and an unspecified anxiety disorder. Mrabappeared to be deinteractive, and
oriented in all spheres. He walked wahcane, and needed to lie sideways on a
couch as a result of his ipawhile upright. No behaoral oddities were noted.
However, after asking Mr. Diaz to perforserial 7’s and digit span tasks, Dr.
Griffiths assessed that Mr. Diaz’s ability to concentrate was poor.

Dr. Griffiths diagnosed major depregsidisorder (recurrent and moderate,
and as a result of a physical conditioand unspecified anxiety disorder. Dr.
Griffiths assessed that Mr. Diaz's meniahpairments affected his ability to
understand, remember, and carry out irtdtoms as follows: moderate difficulty
understanding, remembering, and cexgy out complex instructions; mild
difficulty understanding, remembering andrgang out simple instructions, and no
difficulty making judgments on simple or complex work-related decisiofmy.
Griffiths assessed that Mr. Diaz's mentahpairments affected his ability to

respond to changes, and interact witpesuisors, co-workersand supervisors as

> The questionnaire completed by Dr. Griffiths requested that Dr. Griffiths rate Mr.
Diaz’s capacity for each actity on the following scale*none” defined as absent
or minimal limitations that are tramsit and may be a noal reaction to a
psychological stressor; “mild” defined as a light limitations that does not prevent
the claimant from functioning well; “modee defined as a more than slight
limitation that does not prevent thearhant from functioning satisfactorily;
“marked” defined as a seriolimitation that results in aubstantial loss of ability
to effectively function; and,extreme” defined as a major limitation that prevents
any useful ability to function.
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follows: moderate difficulty interacting appropriately with supervisors, co-workers,
and the public; and mild difficulty rpsnding appropriatelyto usual work
situations and changes in routine. Driff@nhs assessed that these limitations were
present in 2008, on Mr. Diazalleged ondealate.

Dr. Griffiths assessed no more than mmadie limitations in any activity. Per
the scale defined on the RFC questioremahat she completed, a moderate
limitation would not prevent Mr. Diaz from functioning satisfactorily in any
particular area or activity.

8. Opinion by Nonexamining Pychologist Dr. Amanullah

On January 8, 2014, Dr. Amanullaksassed Mr. Diaz’'s mental impairments
after reviewing the records available on that datemin. Tr. 675-77, 680-82;
Doc. 6-11 pp. 7-9, 12-14

First, Dr. Amanullah completed a PR$sassment as outlined in the version
of 20 C.F.R. 8404.1520a(effective Jan. 2811 to Jan. 16, 20171 effect when
the Commissioner issued her final demmsi Dr. Amanullah assessed that Mr.
Diaz's medically determinable impairmemtsdepressive disorder, social anxiety
disorder, and attention defitiyperactivity disorder resied in a “mild” restriction
of activities of daily living, “moderate” #ficulties maintaining social functioning,

“moderate” difficulties maintaining concentration, persistence, or pace, and no
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repeated episodes of decompensation. Wher claimant has more than a “mild”
degree of limitation in at least one dfie first three dnctional areas, the
impairment is generalljound to be severeSee20 C.F.R. 8404.1520a(d)(1).

Second, Dr. Amanullah assessed theemixto which Mr Diaz’s medically
determinable severe mi@al impairment affected his ability to engage in basic work
activities by completing a mental RFC asmaent. Dr. Amanullah assessed that
despite the limitations resulting fronmis medically determinable mental
impairments, Mr. Diaz would be able to perform routine repetitive work activities
on a sustained basis, and that he wouldlide to handle routine changes without
special supervision.

E. Opinion Evidence From Non-Medical Sources

In addition to considering opiniorevidence from acceptable medical
sources, the ALJ is obligated to corei@pinions by non-medical sourceSee20
C.F.R. 8404.1529(c)(4); SSB6-03p, 2006 WL 2329939.0n October 8, 2013,
Mr. Diaz’'s wife, Elizette Diaz (“Mrs. [az") completed a third-party questionnaire
in which she expressed opinions abblit Diaz’s functional abilities.Admin. Tr.
847-854; Doc. 6-14 pp. 18-25.Although these opinions cannot establish the
existence of a medically determinablepmrment, given her special knowledge of

Mr. Diaz, to the extent the ALJ deemetih credible, Mrs. Diaz’s statements may
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provide insight into the severity of MRiaz’s impairments and how they affect his
ability to function. SSR6-03p, 2006 WL 2329939 at *2.

Mrs. Diaz reported that she and Mdiaz have been married for sixteen
years, and reside together in a house. She reported that Mr. Diaz could: lift no
more than five pounds; stand up to fifteemutes at one time; walk up to twenty-
five feet at one time; sit more than &&n minutes at one time; and never squat,
bend, kneel, reach or use with his rigtiorhinant) arm. Mrs. Diaz also reported
that Mr. Diaz is unable to maintain sufgént concentration to carry out a long
conversation, forgets tasks he is suggo$ complete, and cannot climb stairs
without suffering extreme paiand spasm. She als@ogted that Mr. Diaz’s pain
leaves him irritable, and may result in him arguing with others.

1. Legal Standards

A. Substantial Evidence Review the Role of This Court

When reviewing the Commissioner'snéil decision denying a claimant’s
application for benefits, thi€ourt’'s review is limitedo the question of whether
the findings of the final decision-makare supported by substantial evidence in
the record.See42 U.S.C. 8405(gyjohnson v. Comm’r of Soc. Seéa29 F.3d 198,
200 (3d Cir. 2008)Ficca v. Astrue 901 F.Supp.2d 53F%36 (M.D.Pa. 2012).

Substantial evidence “does not meanrgdaor considerable amount of evidence,
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but rather such relevant evidence asasoeable mind might accept as adequate to
support a conclusion.” Pierce v. Underwood487 U.S. 552, 565 (1988).
Substantial evidence is less than a préeoance of the evides but more than a
mere scintilla. Richardson v. Perale<l02 U.S. 389, 401 (1971). A single piece of
evidence is not substantial evidencéhi# ALJ ignores countervailing evidence or
fails to resolve a conflict created by the evidenddason v. Shalala994 F.2d
1058, 1064 (3d Cir. 1993). But in adequately developed factual record,
substantial evidence may be “something kbss the weight othe evidence, and
the possibility of drawing two inconsistecwnclusions from the evidence does not
prevent [the ALJ's decision] from b®j supported by substantial evidence.”
Consolo v. Fed. Maritime Comm’883 U.S. 607, 620 (1966). “In determining if
the Commissioner’s decision is supportadsubstantial evidence the court must
scrutinize the record as a wholel’eslie v. Barnhart 304 F.Supp.2d 623, 627
(M.D.Pa. 2003). The questionfbee this Court, therefore, is not whether Mr. Diaz
is disabled, but whether the Commissiondifgling that he is not disabled is
supported by substantial evidencedawas reached based upon a correct
application of the relevant lawSee Arnold v. ColvinNo. 3:12-CV-02417, 2014
WL 940205, at *1 (M.D.Pa. Mar. 11, 2014){t has been held that an ALJ’s

errors of law denote a lack of stdastial evidence.”)(alterations omittedjurton
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v. Schweiker 512 F.Supp. 913, 914 (W.mP 1981)(“The Secretary’s
determination as to the status of a claequires the correct application of the law
to the facts.”)see also Wright v. Sulliva®00 F.2d 675, 678¢ Cir. 1990)(noting
that the scope of review on legal matters is plen#igia, 901 F.Supp.2d at 536
(“[T]he court has plenary review all legal issues . . . .").

B. Initial Burdens of Proof, Persuasion, and Articulation for the
ALJ

To receive benefits under the Socia@c8rity Act by reason of disability, a
claimant must demonstrate an inability “engage in any substantial gainful
activity by reason of any medically detemable physical or mental impairment
which can be expected to result in deathwbich has lasted or can be expected to
last for a continuous periaaf not less than 12 months42 U.S.C. 8423(d)(1)(A);
see als®0 C.F.R. 8404.1505(a). To satisfystrequirement, a claimant must have
a severe physical or mental impairmémat makes it impossible to do his or her
previous work or any other substantiairdal activity that exists in the national
economy. 42 U.S.C. 8423(d)(2)(A); 20 C.F8404.1505(a). To receive benefits
under Title 1l of the Social Security Act, a claimant must show that he or she
contributed to the insurance programymgler retirement age, and became disabled
prior to the date on which e she was last insured2 U.S.C. 8423(a); 20 C.F.R.

§404.131(a).
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In making this determination at tla@ministrative level, the ALJ follows a
five-step sequential evalian process. 20 C.F.R8404.1520(a). Under this
process, the ALJ must seqaetly determine: (1) whethidhe claimant is engaged
in substantial gainful actity; (2) whether the claimant has a severe impairment;
(3) whether the claimant’s impairment etg or equals a listed impairment; (4)
whether the claimant is able to do hishar past relevanvork; and (5) whether
the claimant is able to dany other work, considerinigis or her age, education,
work experience and residual fdiomal capacity (“RFC”). 20 C.F.R.
8404.1520(a)(4).

Between steps three andufpthe ALJ must also asss a claimant’'s RFC.
RFC is defined as “that which an individual is still able to do despite the
limitations caused by his drer impairment(s).”Burnett v. Comm’r of Soc. Sec.
220 F.3d 112, 121 (3d Cir2000) (citations omitted)see also20 C.F.R.
88404.1520(e), 404.1545(a)(1n making this assessmerihe ALJ considers all
of the claimant’'s medically determinahl@pairments, inclueshg any non-severe
impairments identified by the ALJ at stépo of his or her analysis. 20 C.F.R.
§404.1545(a)(2).

At steps one through four, the ctemant bears the initial burden of

demonstrating the existence of a medicdiyerminable impairment that prevents
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him or her in engaging in any bfs or her past relevant worlkason 994 F.2d at
1064.

Once this burden has been met by tlaencént, it shifts to the Commissioner
at step five to show that jobs existsmgnificant number in the national economy
that the claimant could perform thateaconsistent with the claimant's age,
education, work experience aR&C. 20 C.F.R. 8404.1512(Yason 994 F.2d at
1064.

The ALJ’s disability determination muatso meet certain basic substantive
requisites. Most significant among these ldganchmarks is a requirement that the
ALJ adequately explain the legal and fattasis for this didality determination.
Thus, in order to facilitate review dfie decision under the substantial evidence
standard, the ALJ's decision must b@ampanied by "a clear and satisfactory
explication of the basis on which it restbtter v. Harris 642 F.2d 700, 704 (3d
Cir. 1981). Conflicts in the evidence must be resolved and the ALJ must indicate
which evidence was accepted, which evide was rejected, and the reasons for
rejecting certain evidencdd. at 706-707. In additiorf[tjhe ALJ must indicate in
his decision which evidence he has rejeeed which he is relying on as the basis
for his finding.” Schaudeck v. Comm’r of Soc. $d@81 F. 3d 429, 433 (3d Cir.

1999).
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IV. Discussion

A. The ALJ's December 2015 Decisioenying Mr. Diaz’s Claim

In her December 2015 decision dewy Mr. Diaz’s claims, the ALJ
determined that Mr. Diaz last met the irsi status requirements of the Social
Security Act on December 31, 2013, and exeu Mr. Diaz’s clam at each step
of the sequential examination procdssdetermine whether Mr. Diaz became
disabled before his tlalast insured.

At step one the ALJ found that MDiaz did not engage in substantial
gainful activity between May 008, and December 31, 2013.

At step two the ALJ must assess Wieta claimant’s leged impairments
are medically determinable, non-medicatlgterminable, severer non-severe.
The impairments alleged by Mr. Diaz in tltigse have resulted in varied diagnoses
as these impairments progressed duringréhevant period. In her decision, the
ALJ found that Mr. Diaz had the follang medically determinable severe
impairments: degenerative disc diseasgéterative joint disease of the lumbar
spine; status post decompression of L4-laninectomy with fusion L4/L5; and,
spinal cord stimulator implant andevision. Thus, the only medically
determinable, severe impaents recognized by the ALJ pertain to Mr. Diaz’s

back impairment.
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The ALJ refers to the followingimpairments as being medically
determinable but non-seversubacute right L5 radiculopathy; mild right S1
radiculopathy. The ALJ found thatete was no evidence that the following
impairments met the durational requiremeanft the Social Security Act, and
therefore Mr. Diaz had no medically detémable severe impairment due to the
following conditions: upper extremity impairment (i.e., status post
epicondylectomy, epiconylar releaseand ulnar release and ulnar nerve
transportation); hip impairment; abdominehpairment (i.e., inguinal hernia);
urinary tract impairment; and, mentampairment (i.e., major depressive
disorder/depression/cognitive/intellectual dders). The ALJ also found that the
following impairments were not medicallgeterminable because the diagnoses
themselves are reflective of Mr. Diaz’s cdaipts of pain, and were not based on
any objective medical evidence: abdomipain; post laminectomy syndrome; rule
out S1 joint pain; lumbar facet symane; discogenic pain; right vascular
claudication; chronic pain syndrome; and, right arm pain.

Between steps three and four, the JAlssessed Mr. Diaz's RFC. She
assessed that, during the relevant peiitrd,Diaz could perfam a narrow range of
light work treated as sedentary workdedined in 20 C.F.R. 8404.1567(a) except:

He could lift and carry 20 poundscasionally, 10 pounds frequently,
stand and walk for two hours in arght hour workday and sit for six
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hours (a range of light work treate® sedentary hein). He does
require a sit/stand option tte will or direction ofthe individual. The
claimant can perform no right uppextremity pushing/pulling and no
bilateral lower extremity pushing/pulljn He is limited to occasional
climbing, balancing and stoopingnd can never ichb on ladders.
The claimant cannot kneel, crouch crawl and perform no right
overhead reaching. He must avoipesure to vibration and hazards.
He is limited to simple, routine $&s which are low stress as defined
as only occasional decision-makiagd only occasional changes in
the work setting.

Admin. Tr. 596; Doc. 6-10 p. 13

At step four the ALJ's findings wenaformed by VE Chilleri’s testimony.
The ALJ found that Mr. Diaz could not emmgain his past relevant work as a
working supervisor/maintenance director because the physical demands of that
work exceeded Mr. Diaz’s functional capacityring the relevant period. At step
five, the ALJ’s findings were informed BYE Chilleri’s testimony, and were based
on the ALJ’s evaluation of this testimotygether with the ALJ's RFC assessment
and Mr. Diaz’s other vocational factors (ageducation, and work experience). VE
Chilleri testified that an individual witthe same vocational characteristics as Mr.
Diaz, and the RFC assessed by the ALJa@ulgage in work as an information
clerk (DOT #237.367-046), credit autimar/checker (DOT #237.367-014), and
video monitor (DOT #379.367-010Admin. Tr. 661; Doc. 6-10 p. 7&Relying on

this testimony, the ALJ concluded that NDiaz could engage in other work that
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existed in the national economy during tleéevant period, and therefore was not
disabled under the Social Security Act.

B. Guidelines for the Use of Vocationl Expert Testimony in Social
Security Disability Cases

At the final step of the sequentialawation process, “the ALJ often seeks
advisory testimony from a vocational expertBurns v. Barnhart312 F.3d 113,
119 (3d Cir. 2002). Generallyhe ALJ will also constiithe DOT, a publication
that the Social Security Administrationsheecognized as a source of reliable data
about the physical and mental activitiesquired to perform thousands of
occupations. 20 C.F.R. 8404.1566;R580-4p, 2000 WL 18984. SSR 00-4p
provides that, before relying on VE tiasbny to support a disability determination
or decision, the adjudicator has an raffative responsibilityto ask about any
possible conflict between the VE’s testiny and the information provided in the
DOT, and must resolve any apparent tonbefore relying on the VE'’s evidence
to support his or her determination a@@cision. SSR 00-04p, 2000 WL 1898704.
If any conflict becomes apparieduring the administrative hearing, the adjudicator
must: (1) identify the conflict; (2) elica reasonable explanation for the conflict
between occupational evidence provided the VE and the information in the

DOT,; and (3) explain in his or heedision how the conflict was resolvell.
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The Third Circuit has declined, howsr, to adopt a rule that any
unexplained conflict between a VE's tiesony and the DOT requires reversal.
Inconsistencies need not bealaif substantial evidence exists in other portions of
the record that can form an appropribasis to support the result reached by the
adjudicator. Boone v. Barnhart353 F.3d 203, 209 (3d Ci2003). For example,
in Jones v. Barnhaytthe Third Circuit found thatubstantial evidence existed to
support an ALJ’s conclusion that aarrhant was not disabled where the DOT
description of one of the three johdentified by the VE would have been
precluded by the ALJ’s RFC assessmeldnes v. Barnhayt364 F.3d 501, 505-06
(3d Cir. 2004). InJonesthe Court also emphasized that the VE was clear that the
three occupations identified were “merelyamples” and not a complete list of the
occupations that the claimant could perforid.; see also Rutherford v. Barnhart
399 F.3d 546, 557-558 (3d Cir. 2005).

C. The Use and Analysis of th&sED Reasoning Level In the
Adjudication of Social Security Disability Claims

In its description of the qualificatiorte perform a particular occupation the
DOT includes a General Education Developtr(éGED”) level, and an SVP level.
As noted by VE Chilleri, these aredvgimilar but distinct concepts.

The SVP levels are referencedtimee Commissioner’s regulations and are

routinely accounted for during disabilifyroceedings by determining whether the
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claimant can engage in skilled, seskilled, or unskilled work. 20 C.F.R.
8404.1568;see alscSSR 00-4p, 2000 WL 1898704 at *3. SVP is defined as the
amountof lapsed time required by a typical tker to learn the techniques, acquire
the information, and develop the facilityeeded to average performance in a
specific job-worker situation. Uted States Department of Labd@ictionary of
Occupational Titles Vol., 21009 (4th ed. Rev. 199&yailable on Westlavt991
WL 688702 (hereinafter “DOT Vol. 27). Using the skill level definitions in 20
CFR 404.1568 and 416.968, unskdllevork corresponds to é&WVP of 1-2; semi-
skilled work corresponds to &WVPof 3-4; and skilledwork corresponds to
anSVP of 5-9 in the DOT.” SSR 00-4p, 2000 WL 1898704 at *3.

Unlike SVP, GED embraces thosepasts of education (formal and
informal) which are required of the wankfor satisfactory job performanc®&0OT
Vol. 2 1009 available on Westlavt991 WL 688702. GED is broken into three
categories: (1) reasoning development) (@athematical development; and (3)
language development. Reasg Development is assessed on a six-level scale.
Of notable import in this case, occtipas with a GED reasoning development
level of 3 require that a worker beapable of applying “commonsense
understanding to carry out instructiongsriished in written, oral, or diagrammatic

form,” and dealing “with problems involvingeveral concrete vables in or from
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standardized situations.” DOT Vol. 2, 10&¢%ailable on Westlaw at991 WL
688702. Occupations that require a GiEBsoning development level of 2 require
that a worker be capable of applyifrgpmmonsense understanding to carry out
detailed but uninvolved written or oralsitnuctions,” and dealing “with problems
involving a few concrete variables in drom standardized situations.”ld.
Occupations that require a GED reasoniegel of 1 require that a worker be
capable of applying “commonsense underdilag to carry out simple one- or two-
step instructions” and dealing “with stamdiaed situations with occasional or no
variables in or from these situations encountered on the jdb.”

Although the Social Security Admstration does not typically rely on a
GED score to conclude whethe claimant can perform a particular occupation, as
explained in the following excerpt fo an internal memorandum cited by the
parties in this case, the ALJ should coesiGED ratings that appear to conflict
with a claimant’'s RFC:

We do not rely on these [GED] ratintgsconclude whether a claimant

can perform a particular occupatievhen we cite occupations that

demonstrate the ability to do othevork. However, adjudicators

should consider GED ratings that may appear to conflict with the
claimant's RFC and the citedcaupation(s); for example, an

occupation with the GED reasoningé of 3 or higher for a claimant
who is limited to performing simpleoutine, or unskilled tasks.
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Social Security Administration Mweorandum No. 09-2139 (Dec. 28, 2009)
available at http://www.skilltran.compiibs/ssa 2009 ElectronicReferences.pdf
(last visited Feb. 21, 2017) (hereir@aftSSM 09-2139”). Furthermorehd¢ mere
fact that an occupation is “unskilledha therefore within a claimant’'s SVP does
not neutralize or supplantraasoning level conflictMcHerrin v. Astrue No. 09-
2035, 2010 WL 3516433 at *6 (E.D.Pa. Aug. 31, 2010).

D. Whether The ALJ Erred by Relying on VE Chilleri’s
Testimony Despite an Unresolvd Reasoning Level Conflict

Mr. Diaz argues that the ALJ’s conclusitiat Mr. Diaz can engage in other
work that exists in the national economynot supported by substantial evidence
because the ALJ failed to resolve apparent conflict beteen VE Chilleri’s
testimony and the DOT. Mr. Diaz assertattthe ALJ failed to comply with SSR
00-4p because the ALJ failed to ask \hilleri about an apparent conflict
between the VE's testimony that an widual with the RFC assessed by the ALJ
could engage in work as infornmat clerk (DOT #237.367-046), credit
authorizer/checker (DOT #237.367-01dhd video monito(DOT #379.367-010),
when compared to the DOT job destiops of each position. He argues that,
according to the DOT, the positions idéed by VE Chilleri require greater
reasoning skills than Mr. Diaz’s maximumpedbilities as assessed by the ALJ, and

that a limitation to simple, routine taskfiows for only level 1 reasoning skills.
43



He accurately notes thatl ahree occupations identified by VE Chilleri require
level 3 reasoning skills.

As noted above, the Social Security Administration has provided no formal
guidance on this issue. One intern@@morandum, however, observes that even
though GED levels are not typically euated during disability proceedings, they
should be considered when thegypearto conflict with an ALJ's RFC assessment.
SSM 09-2139.

In Zirnsak v. Colvinthe Third Circuit recognized a split of authority as to
whether a GED reasoning level conflict isexnor that always requires remand, or
whether such a conflict can be deemethiti@ss where there is other evidence in
the record that suggests the claimant eagage in occupations with a reasoning
level of 3 despite being limited to simple, routine work77 F.3d 607, 617-619
(3d Cir. 2014). The Court idirnsak adopted the latter position, and articulated
three factors which it found relevant its analysis of whether a reasoning level
conflict resulted in harm to the claimant) (#hether the claimant argued that he or
she was incapable of performing the jotdentified by the VEand whether there
was evidence in the recorthat suggests that the claimant had the requisite
education and past experience to perforra egasoning level of 3; (2) whether the

inconsistencies between the VE's testiyp and the DOT were identified during
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the administrative hearing; and, (3) whettiee occupations listed by the VE were
intended to be exhaustive or illustrativiel.; see also Upshur v. ColviiNo. 15-
5434,  F.Supp. 3d __, 2016 WL 40591#/D.Pa. Jul. 26, 2016) (applying
Zirnsakto a reasoning level conflict).

In this case, there is glence that, before his imjes, Mr. Diaz was capable
of functioning at a reasoning level of 3e completed high school, and his past
relevant work was skilled. However,ethALJ conceded in her written decision
that, as a result of his credible allegas of pain Mr. Diaz would be limited to
simple, routine tasks. Furthermore, tieeord reflects thaVE Chilleri testified
thata limitation to simple and routine taskould preclude the ability to carry-out
detailed written and at instructions. Admin. Tr. 665Doc. 6-10 p. 82 Based on
the descriptions in the DOT, it apped#nat a reasoning level 3 required the ability
to carry out detailed but uninvolved insttions. Thus, although there is evidence
that Mr. Diaz could, at onpoint, engage in work geiiring a reasoning level of
three, the ALJ found this was no longée case when sheaognized that Mr.
Diaz’s credible reports of pain restrictean to the performance of simple routine
tasks in a low stress environmer8ee Admin. Tr. 596; Doc. 6-10 p..13s such,

we find that Mr. Diaz’s past performance wbrk at or above this level is not
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enough to support a determimmatithat he retained thatpgcity during the relevant
period.

Second, Mr. Diaz attempted to pbiaut the inconsistency between VE
Chilleri’s testimony and the DOT to the ALWhen he did saVir. Diaz’s counsel
was instructed to “move on” and th&LJ found that the inconsistency was
irrelevant without allowing Mr. Diaz anpportunity to develop the issu&dmin.
Tr. 665-666; Doc. 6-10 pp. 82-83In her written decision the ALJ explained her
resolution of this issue as follows:

There is no longitudinal evidence thhe claimant has complained or
sought evaluation or treatmentrf@ny intellectual or cognitive
complaints. Thus, no medically dateénable mental impairment or
cognitive/intellectual impairment hdeen established in the evidence
of record. While counsel for ¢hclaimant, during the vocational
testimony, raised the issue of BHevel, this consideration was
overruled by the undersignedt is clear theras no factual basis or
actual evidence of record toumport the establishment of any
cognitive or intellectual impairmengpon which GED levels would be
implicated and which would suppaainy requirement that the GED
level be considered or restricteak a relevant component to the
determination of the claimant’'s ity to perform unskilled work
activity hereinafter. The evidencaaws that the claimant is a high
school graduate who hashistory of receiving additional job training,
including certificates for such tramg. His past relevant work was
identified to be skilled. There 130 evidence of record establishing
any cognitive or intellectual deficitsAs such, the claimant has failed
to support his burden gdroof to support @y limitation to his GED
level.
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Admin. Tr. 595; Doc. 6-10 p. 1ZThe ALJ did not attempt to elicit any reasonable
explanation for the apparent conflict in this case from VE Chilleri. Further, we
find no evidentiary support for the Als)’assessment that a claimant's GED
reasoning level may only badversely affected by medically determinable
cognitive impairment, rather than by pafone. As such, because this conflict
was apparent, and the ALIdnot elicit a reasonable explanation from VE Chilleri
as to how Mr. Diaz could perform thesccupations despite his limitation to
simple tasks, we find that the ALJ’s r&sion of this issue is not supported by
substantial evidence and was not propegkolved pursuant to SSR 00-4p.

Third, we must assess whether \Ghilleri’'s testimony may constitute
substantial evidence despéeonflict with one or moreccupations. For example,
in Jones v. Barnhartthe Third Circuit found that a VE’s testimony was still
substantial evidence despite a conflict wiltle DOT where (1) the conflict did not
exist with respect to all ahe occupations identifiednd (2) the VE’s testimony
was illustrative rather than exhaustive. 364 F.3d at 5U& Chilleri’s testimony
does suggest that the occupations she identified were “samples,” thus could
reasonably be viewed as exemplary rattimamn exhaustive. However, unlike in
Jones the conflict between VEChilleri’s testimony and the DOT exists with

respect to all occupations identified. Absa VE'’s identification of at least one
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occupation that did not include an unresdiwenflict with the DOT, the fact that
VE Chilleri’'s testimony was exemplary raththan exhaustive in this case does
not, by itself, constitute substantial evidence.

Accordingly, we are aopelled to remand this case for a new administrative
hearing. On remand, the ALJ shoulgsolve the outstanding reasoning level
conflict in accordance with SSR 00-4p.

With respect to Mr. Diaz’s remainirgyguments, we also find that the ALJ
erred by failing to acknowledge the function report submitted by Mrs. Diaz, and
clearly explain and suppothe basis for her deternation that Mr. Diaz could
engage in work on a regul and continuing basis. We find that Mr. Diaz’s
remaining arguments lack any obvious meoiit to the extent that any error may
exist it can be remedied on remand.

V. Conclusion

Accordingly, for the foregoing reass, IT IS ORDERED that Mr. Diaz’'s
request for relief be GRANED and the Commissionerfnal decision denying
Mr. Diaz’s claim beVACATED as follows:

1. The final decision denying Mr. Diaz'slaim for disability insurance

benefits under Title Il of the Soci8ecurity Act is vacated, and this

case is remanded to the Comsoner to conduct a timely
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administrative hearing and issug timely decision pursuant to
sentence four of 42 U.S.C. 8405(9g);

2. Final judgment shall bentered in favor of All# Diaz, Jr. and against
the Commissioner of Social Security; and,

3. The clerk of court shall close this case.

Dated March 22, 2017

S/Susan E. Schwab
Susan E. Schwab
Chief United State Magistrate Judge
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