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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

WILLIAM KRIEGER, : CaseNo. 4:16-CV-00830
Plaintiff, : (JudgeBrann)
V.

BANK OF AMERICA, N.A.,
Defendant.

MEMORANDUM
January 17, 2017

Before the Court for disposition Befendant Bank of America, N.A.’s
Motion to Dismiss Plaintiff's Amended @aplaint. For the following reasons,
Defendant’'s Motiorwill be granted.

l. FACTUAL BACKGROUND *

This action was brought before thewtt by Notice of Removal on May 9,
20167 Atits core, Plaintiff William Kriger's (“Plaintiff”) Amended Complaint
concerns Defendant Bank Afmerica, N.A.’s (“Defendari} actions in light of

what he contends was a fraudulent transadilled to his account. In support of

! For purposes of this Motion to Dismisse thllegations presentéu Plaintiff's Amended
Complaint will be taken as true, and all inferenalsbe construed in the light most favorable
to Plaintiff.

2 ECF No. 1.
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this contention, Plaintiffs Amended Gwplaint contains the following factual
narrative.

The instant dispute stems froomttional problems which Plaintiffvas
experiencing with his computer in Jup@15. Specifically, on or about June 27,
2015, Plaintiff received a telephone datim an unknown third party identifying
himself as a Microsoft employéeThis unknown party informed Plaintiff that his
computer woes were the result of a viraisg requested that Plaintiff grant him
remote access to remedy the situafiois this unknown party was accessing the
computer to “remove the virus,” Plaintiff's daughter ardveme and informed
him that this call was likely the result of a sc&riio remedy the situation, she
then disconnected the cputer from the internét. Plaintiff asserts that, as his

daughter pulled the plug, his credit carambner displayed on the computer scréen.

* Plaintiff was, at all times tevant to this action, a holdef a BankAmericard Visa account

with Defendant. Am. Compl. (ECF No. 8) § 102atHe avers that he used said account for
personal, family, and household purposes and that Defendant regularly extended open-end credit
upon which it later assessed fita charges. Id. {1 10-11, at 2-3.

* Am. Compl. (ECF No. 8) 1 13, at 3.
® 1d. 1 14.

® 1d. 17 15-16.

7 1d. 117, at 3.

° 1d,



To mitigate the potential effects ofishscam, Plaintiff and his daughter
made two telephone calls. Rirthey called Microsoft and were informed that the
individual accessing their computer was not a Microsoft empldy®@econd,

Plaintiff called Defendant to inquirdoaut possible unauthorized charges made by
this unknown third party® During this latter conversation, Plaintiff was told that a
Western Union money transfer had been purchased in the amount of $857.00.
Although Plaintiff then relayethat he had not authorizéte charge and that his
account was compromised, Defendant’stomer service department instructed
Plaintiff that action concerning the chargruld be taken onlgfter he received a
billing statement?

On July 29, 2015, Plaintiff received a billing statement from Defendant
which reflected the Western iém charge from June 27, 2035 During a
subsequent telephonédlaaade to Defendant, Pldiff again expressed that the

charge was unauthorizétl.Defendant initially expssed that it could not do

® Am. Compl. 1 18.
10 1d. 119, at 4.
1 d. 1 20.

12/ 1d. 1 21-24, at 4. During this call, Defendalsp cancelled the account number associated
with the charge and issuadhew credit card. Id. § 25.

13 1d. 99 26-27.

14 Am. Compl. 7 28, at 5.



anything concerning the charge because Western Union had already authorized the
charge'®> However, Defendanater advised Plaintiffluring a second telephone

call that it would credit the accouwhile it investigated the chardg®.Two letters

later received by Plaintiff, and attachiedchis Amended Complaint, memorialized

the substance of these telephone conversatioBased on both these letters and a
billing statement received after August 2815, Plaintiff believed the disputed

charge had been resolved to his satisfaction.

Defendant then mailed a letter orp&anber 11, 2015 which indicated that it
had completed its investigation of tisputed charge, and, because Western
Union had documentation supporting traidity of the charge, it would be
reinstating the disputed amouitDefendant also enclosed a document entitled
“Western Union Chargeback Response’ichhisted the recipient of the money

order as Amit Rajak in Mumbai, Indfi. Plaintiff avers that he has never been to

> 1d. 7 29.

1% |d. {1 31.

171d. 19 32—33, at 5-6. See alsiters Confirming July 29,5 Phone Call (ECF No. 8-3).
8 |d. 1 34-37, at 6.

19 Am. Compl. 11 38-39, at 6-7e&also September 11, 2015 Leftem Defendant (ECF No.
8-5).

20 |1d. 1 40, at 7.



India, nor does he knoany named Amit Rajak. A billing statement for August
19, 2015 through September 2815 subsequently confirmed the reinstatement of
this charge?

On September 23, 2015, Plaintiff agaontacted Defendant to discuss this
now-rebilled Western Union charg@&.During this telephoneall, Defendant’s
representatives stated that the Westerrmtmoney transfer had not been paid out
until August 1, 2015—following what Pldiff avers were numerous warnings to
Defendant that the charge was unauthorfZeA.Notice of Billing Error was
thereafter sent by Plaintiff on SeptemBé, 2015 and recead by Defendant on
September 29, 20¥8. An acknowledgement seby Defendant on October 3,

2015 confirmed its receipt. Defendant further respondién a letter dated October
9, 2015 that it was unable to credit Pldffg account based on the results of its

investigation of the chard®@.

2L 1d. 7 41.
22
1d. 11 42-43, at 7.
23 1d. 7 44, at 8.
24 Am. Compl. 11 45-46.

25 1d. 111 48-50. See also Notice of Billing Eramd Corresponding Mail Receipts (ECF No. 8-
7).

%6 |d. 1 51._See also Defendants AcknowledgnogiReceipt of BillingError Notice (ECF No.
8-8).

27 |d. 19 52-53, at 8-9.



Based on these events, Plaintiff assias Defendant violated (1) the Fair
Credit Billing Act (“FCBA"),”® (2) the Truth in Lending Act (“TILA”Y’ and (3)
the Fair Credit Extensiodniformity Act (“FCEUA")*® and Unfair Trade Practices
and Consumer Protection Law (“UTPCPE*Defendant, in turn, has moved to
dismiss the entirety of Plaintiff's Amendé€omplaint under Federal Rule of Civil
Procedure 12(b)(6%. This matter has since befely briefed and is ripe for
disposition®

. DISCUSSION
A. Legal Standard

Under Federal Rule of @i Procedure 12(b)(6p defendant may file a
motion to dismiss for “failure to stageclaim upon which relief can be granted.”
Such a motion “tests the legal sufficieradya pleading” and “streamlines litigation

by dispensing with needless discovery and factfindifig'Rule 12(b)(6)

8 15 U.S.C. § 1666.

29 15 U.S.C. § 1608t seq.

30 73 P.S. § 22704t seq.

31 73 P.S. § 201-#&t seq.

%2 ECF No. 10.

% ECF Nos. 11, 16, & 17.

34 In re Hydrogen Peroxide Litigation, 552 F.3d 305, 316 n.15 (3d Cir. 2008) (Scirica, C.J.)

(quoting_Szabo v. Bridgeport Machines, Ir&#19 F.3d 672, 675 (7th Cir. 2001) (Easterbrook,
J.)). Neitzke v. Williams, 490 U.S. 319, 326-27 (1989).

6



authorizes a court to dismiss a claim oa liasis of a dispositive issue of law.”
This is true of any claim, “without reghto whether it is based on an outlandish
legal theory or on a close but ultimately unavailing ofie.”

Beginning in 2007, the Supreme Coofthe United States initiated what
some scholars have teeohthe Roberts Court’s fal procedure revival” by
significantly tightening the standard ttthstrict courts must apply to 12(b)(6)

motions®’ In two landmark decisions, Belltlntic Corporation v. Twombly and

Ashcroft v. Igbal, the Roberts Couddhanged . . . the pleading landscape” by

“signal[ing] to lower-court judges thatdtstricter approach some had been taking
was appropriate under the Federal RufésMore specifically, the Court in these
two decisions “retired” the lenient “notsef-facts test” set forth in Conley v.
Gibson and replaced it with a maracting “plausibility” standard.

Accordingly, after Twombly and Igbdit]o survive a motion to dismiss, a

complaint must contain sufficient factual mati&ccepted as truéo ‘state a claim

% Neitzke, 490 U.S. at 326 (citing HishenKing & Spalding, 467 U. S. 69, 73 (1984)).

36 Neitzke, 490 U.S. at 327.

3" Howard M. Wasserman, The Roberts Coud the Civil ProcedurRevival, 31 Rev. Litig.
313 (2012).

3 550 U.S. 544 (2007); 556 U.S. 6628 (2009). Wasserman, supra at 319—20.

39 |gbal, 556 U.S. at 670 (citing Conley®ibson, 355 U.S. 41 (1957)) (“[a]cknowledging that
Twombly retired the Conlego-set-of-facts test”).

v



to relief that is plausible on its face®

"“A claim has faciaplausibility when the
plaintiff pleads factual content thdtaavs the court to draw the reasonable
inference that the defendantiable for the misconduct alleged:"“Although the
plausibility standard does not impose a probability requirement, it does require a
pleading to show more than a shpessibility that a defendant has acted
unlawfully.”** Moreover, “[a]sking for plausible grounds . . . calls for enough facts
to raise a reasonable expectation thatovery will reveal evidence of
[wrongdoing].”?

The plausibility determination is “aatext-specific task that requires the
reviewing court to draw on its jutlal experience and common sen$eRo
matter the context, howevéfw]here a complaint pleads facts that are ‘merely
consistent with’ a defendant’s liabilitit ‘stops short of the line between
5

possibility and plausibilityf entitlement to relief.

When disposing of a motion to dismissgourt must “accept as true all

% gbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 570).
1 |gbal, 556 U.S. at 678.

2 Connelly v. Lane Const. Corp., 809 FZ8D, 786 (3d Cir. 2016) (Jordan, J.) (internal
guotations and citations omitted).

43 Twombly, 550 U.S. at 556.
4 |gbal, 556 U.S. at 679.

% |gbal, 556 U.S. at 678 (quoting Twombly, 53(5. at 557 (internal quotations omitted)).

8



factual allegations in the omlaint and draw all infereces from the facts alleged
in the light most favordb to [the plaintiff].*® However, “the tenet that a court
must accept as true all of the allegationstained in the complaint is inapplicable
to legal conclusions?* “After Igbal, it is clear that conclusory or ‘bare-bones’
allegations will no longer survive a motion to dismi€s “Threadbare recitals of

the elements of a cause of action, sumgablly mere conclusory statements, do not

suffice.”™®

As a matter of procedure, the Unitecit®s Court of Appeals for the Third
Circuit has instructed that:

Under the pleading regime edliahed by Twombly and Igbal, a
court reviewing the sufficiency oh complaint must take three
stepsFirst, it must tak[e] note of the elements [the] plaintiff must
plead to state a claim. Secorndshould identify allegations that,
because they are no more than conclusions, are not entitled to the
assumption of truth. Finally, [w#n there are well-pleaded factual
allegations, [the] court shouldssume their veracity and then
determine whether they plausibfjive rise to an entitlement to
relief.>®

“¢ Phillips v. Cnty. of Allegheny, 515.8d 224, 228 (3d Cir. 2008) (Nygaard, J.).

47 |gbal, 556 U.S. at 678 (internal citations omitted).

8 Fowler v. UPMC Shadyside, 578 F.2@3, 210 (3d Cir. 2009) (Nygaard, J.).

9 |gbal, 556 U.S. at 678.

0 Connelly, 809 F.3d at 787 (interrpiotations and citations omitted).

9



B. Analysis
Through the instant Motion to Dismid3efendant now asks this Court to
dismiss Plaintiff's Amended Complaint its entirety. Having considered the
arguments of both parties, | will grant this Motion. My reasoning for this
conclusion follows below and is separhte accordance with éhclaim analyzed.

(1) Plaintiff Has Not Alleged a Plausible Claim For Relief
Under the Fair Credit Billing Act.

The Fair Credit Billing Act “providea procedure through which a debtor
can dispute statements containing a billing error issued by a creditor.”
Specifically, when a creditaeceives written notice fro the consumer of the
alleged errors within 60 ga of the issuance of the statement containing those
charges, the FCBA requires creditorsreestigate and correct any charges
erroneously billed to a consumer's accadnto trigger such amvestigation, the
written notice of billing error must caain: “(1) information that allows
the creditor to ascertain the consulmi@ame and account number, (2) an
indication that the consumer believes $te&tement contains a billing error and the

amount of that error, and (3) the reasons for the consumer's Bélief.”

51 Pinner v. Schmidt, 805 F.2d 1258, 126% Cir. 1986).

®2 15 U.S.C. § 1666(a); see also Burrell v. DFS Servs., LLC, 753 F.Supp.2d 438, 451 (D.N.J.
2010).

%3 Burrell, 753 F.Supp.2d at 4%diting 15 U.S.C. § 1666(a)).

10



In the matter at hand, Bendant alleges that its lapations under the FCBA
were not triggered because Plaintiff fdi® send a written notice of billing error
within 60 days after receiving the fidsilling statement containing the Western
Union charge€? | agree with this contentiomccording to the facts as plead by
Plaintiff, the first statement containitige Western Union charge was received on
July 29, 2015 Plaintiff, however, first contested this chargeviajtten notice

received by Defendamin September 29, 20%%.The duration between July 28,

2015 (the absolute earliest date on which first statement containing the Western

Union charge could have been issuad)l September 29, 2015 (the date which
Plaintiff alleges Defendant received his written noticé3slays®’ Because this
passage of time exceedsd#ys, Defendant’s obligains under Section 166(a)(A)
and (B) were never triggete Liability under this statute can therefore not be
imposed.

In light of this clear deficiency, Plaiiff valiantly attempts to rescue his

claim by making creative, but ultimatalypersuasive arguments concerning the

% Def.'s Br. in Supp. of its Moto Dismiss (ECF No. 11) at 8—10.
% Am. Compl. 1 26, at 4.
% Id. 150, at 8.

" This duration of 63 days is the lowesspible duration betweessuance of the billing
statement by Defendant and the receipt by Defenddpiagitiff’'s written notice of billing error.

In all likelihood, the actual durath exceeded 63 days as the billing statement was likely issued

and mailed before July 28, 2015.
11



written notice requirement. First, Ri&if argues that, although 12 C.F.R. §
1026.13(b) of Regulation Z governs thdispute under the FCBA, the Consumer
Financial Protection Bureau’s official interpretations of this section require a cross
reference with 12 C.F.R. § 1026.12. Téfere, because Section 1026.12 provides
that notification may be madby telephone, or in writing>® Plaintiff provided the
required notice by informing Defendanttbe Western Union charge by telephone
on July 29, 2015. This argument is incorrect. As noted by Defendant, Section
1026.12(b)(3) concerns the liability otardholder for unauthorized charges.

Here, the instant action as plead by Plaintiff conceand issuer Defendant's

liability under Section 1666(a) of the FCBA for failure to conduct a reasonable

investigation. As | previously recognizedKnowles v. Capital One Bank (USA),

N.A., this card issuer obligation is grtriggered upon written notice of billing
error>®

Plaintiff argues, in the alternativinat he complied with the writing and
timeliness requirements of the FCBAdause his written notice of billing error
was made in response tetre-billed charge on the @ember 18, 2015 statement.
To support this argument, Plaintiff redi@pon inspired arguments concerning what

he believes the lashould be | am compelled, however, by the plain language of

*8 12 C.F.R. § 1026(b)(3).

®9 See Knowles v. Capital One Bank (USN)A., Civil Action No. 4:11-CV-1257, 2015 WL
3405288, at *4 (M.D.Pa. May 26, 2015). See &saell, 753 F.Supp.2d at 451; Middleton v.
Rogers Ltd., Inc., 804 F.Supp.2d 632, 637 (S.D. Ohio 2011).

12




the applicable governing regulation—12 C.F.R. § 226.13(b)—to reject this
argument. This regulation specifically states
A billing error notice is a written notideom a consumer that:(1) Is received
by a creditor at the address disclbsmder § 226.7(a)(9) or (b)(9), as
applicable, no later than 60 dagf$er the creditor transmitted thest
periodic statement that refksahe alleged billing errdf.
This language clearly contradicts Pl#its argument. Thus, because written
notice was received by Defendant more than 60 days after the first billing

statement containing the error, Ptifits FCBA claim must be dismissé&d.

(2) Plaintiff Has Not Alleged a Plausible Claim Under the
Truth in Lending Act.

Defendant next seeks dismissatlod second count contained within
Plaintiff's Amended Complaint. Defendant argues that dismissal is proper because
the statutory section of the Truth in Lending Act cited by Plaintiff—15 U.S.C. §
1643—does not provide cardholders with a eanfsaction. Based on a review of
the case law concerning this provision, tesgwith this argument and will also
dismiss this claim.

Section 1643 of the Truth in Lending Act places limits on the liability of a
cardholder for unauthorized use of a creditd. Most pertinently, this Section

provides that "[a] cardholder shall be liable for the unauthorized use of a credit

% 12 C.F.R. § 226.13(b)(1) (emphasis added).

®1 Middleton, 804 F.Supp.2d at 638 (dismissing-&BA where written nite was received by
Defendant more than sixty days after Plaintfteived the first stateant with the incorrect
charges).

13



card only if . . . the liabilitys not in excess of $50?" This provision, however,
does not provide a cardholder with a riglhteimbursement nor a private cause of

action. Specifically, as noted by the Tthircuit in Azur v. Chase Bank, USA,

N.A., Section 1643
"places a ceiling on a cardholder's obligat under the law and thus limits a
card issuer's ability to sua cardholder to recovEaudulent purchases. The

language of § 1643 does not, however, enlarcgd issuer'sliability or
give thecardholder a right to reimbursement™

Simply put, this section, while limiting card issuer’s potential recovery for
fraudulent purchases, "imposes liabilityly upon the cardholdef?

In the matter at hand, Plaintiff cardholder, alleges@aim under Section
1643 of the TILA against Defielant, a card issuer. In so doing, Plaintiff attempts
to use Section 1643 as a sword bent @aifig liability through a novel cause of
action. As described abaoueowever, this use has been invalidated by the Third
Circuit. Therefore, despitedhbest efforts of Plaintiff tobscure this finding, | am
compelled to dismiss thastant TILA claim.

(3) The Court Cannot Exercise Suppemental Jurisdiction over
Plaintiff’'s Claim Under the Fair Credit Extension

Uniformity Act/Unfair Trad e Practices and Consumer
Protection Law.

%2 15 U.S.C. § 1643(a)(1)(B).
%3 601 F.3d 212, 217 (3d Cir. 2010)(emphasis added).

® |d. (quoting Sovereign Bank v. BJ.'shélesale Club, Inc., 533 F.3d 162, 175 (3d Cir.
2010)(emphasis added)).

14



The final count included in Plaintéfamended complaint alleges a violation
of the Pennsylvania Fair Credit Extension Uniformity Aeis enforced by the
remedial provision of the Unfair TradRractices and Consumer Protection 1®Aw.
Defendant moves for dismissal of this cotor failure to state a claim upon which
relief can be granted. Hower, because my prior dismissal of Plaintiff's claims
under the FCBA and TILA reaved this Court’s originglrisdiction, | am unable
to exercise supplemental jurisdiction puant to 28 U.S.C. § 1367 and therefore
cannot reach Defendastarguments.

Title 28 of the United States Codgection 1367 governs jurisdiction over
supplemental state law claims broughtaderal court. Specifically, Section
1367(a) states that “the district coustgall have supplementarisdiction over all
other claims that are so related to iiaiin the action witim such original
jurisdiction that they form part of thersa case or controversy under Article Il of
the United States Constitutiof’” This exercise of supplemental jurisdiction may
be declined, however, if the court “hdismissed all claims over which it has

original jurisdiction.®® Furthermore, the Third Circuit has recognized thalere

%> 73 Pa. Stat. § 2270.1 et seq.
% 73 Pa. Stat. § 201-9.2.
®7 28 U.S.C. § 1367(a).

%8 1d. § 1367(c)(3).

15



the claim over which the district court harsginal jurisdiction is dismissed before
trial, the district court mustecline to decide the pdent state claims unless
considerations of judicial economygrovenience, and fairness to the parties
provide an affirmative justification for doing s&”

As more fully discussedbove, Plaintiff has failed to plead plausible claims
under the FCBA and TILA over which thi©oQGrt would have original jurisdiction.
In accordance with the direees of the Third Circuit, | further find that there
exists no affirmative justification fahis Court to exercise supplemental
jurisdiction on the instantate law claim. Plaintif§ state law claim under the
FCEUA/UTPCPA must therefore be dissed without prejudice to Plaintiff re-
filing this claim in state cour?

(4) Plaintiff Will Not Be Granted Leave to Amend His FCBA
or TILA claims.

Plaintiff will not be granted leave to @amd. The Third Circuit has directed
that, when a complaint is subject to Ru&b)(6) dismissak court “must permit a
curative amendment unless such an aimamt would be inequitable or futil&"”

Specifically, the Third Circuit in Phillipg. County of Allegheny has stated that

% Hedges v. Musco, 204 F.3d 109, 123 (3d Cie@(iting Borough of West Miflin v.
Lancaster, 45 F.3d 780, 788 (3d Cir. 1995)).

0 See 28 U.S.C. § 1367(d) (providing for at leatticy-day tolling of anyapplicable statute of
limitation to allow a plaintiff time to reie state-law claims in state court).

"L Phillips v. Cnty of Allegheny, 515 F.3d 224, 245 (3d Cir. 2008).
16




[E]Jven when plaintiff does not se&ave to amend his complaint after a

defendant moves to dismigsunless the district court finds that amendment

would be inequitable or futile, the court must inform the plaintiff that he or

she has leave to amend the complaint within a set period oftime.
Concerning futility, the Third Circuit hasrsetioned denial of leave to amend “if
the amended complaint would not survivenation to dismiss for failure to state a
claim upon which relief could be granted.”

In this case, amendment of Plaffisi FCBA and TILA claims would be
futile. | reach this conclusion because fibetual and legal deficiencies delineated
above cannot be cured so as to suraigecond motion to dismiss. Moreover,
concerning Plaintiff's state law FCEUA/ BPTPA claim, amendment is not proper
as the Court has declineddgercise supplemental juristion over this claim. As
discussed above, however, Plaintiff's abilityeefile this claim in state court will
not be impaired

[ll.  CONCLUSION

Based on the above reasoning, Defendavition to Dismiss is granted.
Counts | and Il of Plaintiff's Complaint araccordingly dismissed with prejudice.
The Court will also decline to exercisapplemental jurisdiction over Count Il

without prejudice to Plaintiff re-filing il state-law claim in state court.

An appropriate Order follows.

72&

73 Alvin v. Suzuki, 227 F.3d 107, 121 (3d Cir. 2000).
17
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BY THE COURT:

s Matthew W. Brann

Matthew W. Brann
United States District Judge



