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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TRANSCONTINENTAL GAS PIPE No. 4:17-CV-00544
LINE COMPANY, LLC, )

Plaintiff : (JudgeBrann)
V.
PERMANENT EASEMENTS FOR 5.6'7 ;
ACRES, TEMPORARY EASEMENTS :
FOR 5.77 ACRES, AND TEMPORARY :
ACCESS EASEMENT FOR 0.22
ACRES IN COAL TOWNSHIP,
NORTHUMBERLAND COUNTY,
PENNSYLVANIA, TAX PARCEL
NUMBER 00A-00-068-006, MAIN
STREET (SR 2026), COAL
TOWNSHIP, NORTHUMBERLAND
COUNTY, PENNSYLVANIA
SUSQUEHANNA COAL COMPANY,
AND ALL UNKNOWN OWNERS, |
Defendants.
MEMORANDUM OPINION
AUGUST9, 2017
. BACKGROUND
On March 28, 2017, Plaiftj Transcontinental Gas jpg Line Company, LLC,

hereinafter “Transco,” fild a complaint in condemnat pursuant to Federal Rule

of Civil Procedure 71.1 and the Natu@és Act, 15 U.S.C. § 717. Previously, on
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February 3, 2017, the Federal EmeRegulatory Commission, hereinafter
“FERC,” granted Transco a certificaté&public convenience and necessity.
Transco filed suit after proving unablertegotiate the amount of compensation to
be paid for the right-of-way with the Defeéants in order toanstruct, operate and
maintain a pipeline for the AtlanticuBrise Project; constct new and make
modifications to existing compressstations; construct new and make
modifications to existing meter stationsiake modifications to existing regulator
stations; and make modifications tastig mainline valve locations in South
Carolina, North Carolina, Wginia, Maryland, and, as largely relevant here, 199.5
miles through Pennsylvanta.
On April 12, 2017, Transco filed a moti for partial summary judgment and,
subsequently on June 29, 201 ation for preliminary injunctiofi. A hearing
was held on these motions on Augus2@17. After taking testimony and hearing
argument, both motions are granted.
II.  DISCUSSION
a. Partial Summary Judgment will be granted in Transco’s favor.
Summary judgment is appropriate whétee movant shows that there is no

genuine dispute as to any material fad #re movant is entitled to judgment as a

115 U.S.C.A. § 717f (h)
2 ECF Nos. 8 and 16.



matter of law.? A fact is “material” where it “nght affect the outcome of the suit
under the governing law’.”A dispute is “genuine” wére “the evidence is such
that a reasonable jury,” giving crederioghe evidence favoring the nonmovant
and making all inferences in the nonmovarfgor, “could return a verdict for the
nonmoving party.”

The burden of establishing the norsé&nhce of a “genuine issue” is on the
party moving for summary judgmehfhe moving party may satisfy this burden
by either (i) submitting affirmative evidentieat negates an essential element of
the nonmoving party’s claim; or (i) demonstrating to the Court that the nonmoving
party’s evidence is insufficient to eslish an essential element of the nonmoving
party’s case.

Where the moving party’s motion is properly supported, the nonmoving
party, to avoid summary judgment irsfopponent’s favor, must answer by setting
forth “genuine factual issues that properfn be resolved only by a finder of fact
because they may reasonably be Ikebin favor of either party®For movants
and nonmovants alike, the assertion “thatch ¢annot be or is genuinely disputed

must” be supported by “materials irethecord” that go beyond mere allegations,

% Fed. R. Civ. P. 56(a).
:Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
Id.
® In re Bressman327 F.3d 229, 237 (3d Cir. 2003) (quoti@glotex Corp. v. Catretd77 U.S.
317, 331 (1986) (Brennan, J., dissenting)).
’1d. at 331.
® Anderson477 U.S. at 250.



or by “showing that the matais cited do not establish the absence or presence of
a genuine dispute, or that an adveyagy cannot produce admissible evidence to
support the fact¥

“When opposing summary judgmettie non-movant may not rest upon
mere allegations, but rather must ‘itig§nthose facts of record which would
contradict the facts identified by the movari Furthermore, “[if a party fails to
properly support an assertion of factfaits to properly address another party’s
assertion of fact as required by Rule 56(c¢ court may . .consider the fact
undisputed for purposes of the motidh.”

In deciding the merits of a partysotion for summary judgment, the court’s
role is not to evaluate the evidence aedide the truth of the matter, but to
determine whether thereasgenuine issue for tri&l.Credibility determinations are
the province of the factfinder, not the district cddrlthough the court may
consider any materials in the recorchéied only consider those materials cited.

With that standard of review in mind, Section 717f(h) of the Natural Gas Act
grants the right of eminent domain for construction of pipelines, as follows:

When any holder of a certificatd public convenience and necessity
cannot acquire by contract, or isalne to agree with the owner of

° Fed. R. Civ. P. 56(c)(1¥ee also Andersod77 U.S. at 248-50.

19port Auth. of N.Y. and N.J. v. Affiliated FM Ins..C811 F.3d 226, 233 (3d Cir. 2003).
1 Fed. R. Civ. P. 56(e)(2).

12 Anderson477 U.S. at 249.

3BWM, Inc. v. BMW of N. Am., In®@74 F.2d 1358, 1363 (3d Cir. 1992).

“ Fed. R. Civ. P. 56(c)(3).
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property to the compensation to paid for, the necessary right-of-
way to construct, operatand maintain a pipe leor pipe lines for the
transportation of natural gas, ane thecessary land or other property,
in addition to right-of-way, for th location of compressor stations,
pressure apparatus, or other stagi or equipment necessary to the
proper operation of such pipe limg pipe lines, it may acquire the
same by the exercise of the right of eminent domain in the district
court of the United States for thesttict in which such property may
be located, or in the State courfhe practice and procedure in any
action or proceeding for that purpasehe district court of the United
States shall conform as neards may be with the practice and
procedure in similar action or preeding in the courts of the State
where the property is situatderovided,That the United States
district courts shall only have nsdiction of cases when the amount
claimed by the owner of the gperty to be condemned exceeds
$3,000.

“To condemn the easements at issue, ¢iie company] must demonstrate (1) it
holds a FERC certificate of public convence and necessity; (2) the rights-of-way
to be condemned are necagdar the construction, opation, and maintenance of
the pipeline; and (3) it has been unabladquire the proposed rights-of-way from
the landowner® “[A] certificate of public onvenience and necessity [therefore]
gives its holder the ability to obtaintamatically the necessary right of way

through eminent domain, with the ordpen issue being the compensation the

landowner defendant will receive in return for the easemént.”

1> Columbia Gas Transmission, LLC v. An Easement To ConsNociCV 16-1243, 2017 WL
544596, at *3 (W.D. Pa. Feb. 9, 2017)

18 Columbia Gas Transmission, LLC v. 1.01 Acidsre or Less in Penn Tp., York County, Pa.,
et. al 768 F.3d 300, 304 (3d Cir. 2014).
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Defendants’ argue generally thatdmitiff's motion for partial summary
judgment is premature because Defendantksimilarly situated landowners have
been denied the opportunity to chalie the FERC Ordemd its findings.*”
However, this argument fails becadaecertificate of public convenience and
necessity gives its holderdlability to obtain automatittg the necessary right of
way through eminent domaifi®*this court’s role is mere enforcement.”

Defendants also argue that Tsaa did not negotiate in good faith.
Defendants’ argument as to “good faitiggotiations fails, awell. Although
“some courts have imposed a requirenthat the condemnor engage in good faith
negotiations™ | have never imposed a “good fditlequirement. Moreover, “the
United States Court of Appeals for theifthCircuit has not yet taken a position on
the matter, and federal district countsPennsylvania have refused to impose a

good faith requirement® Additionally, “the plainanguage of the NGA does not

" Def. Br. at 6.
18 Columbia Gas Transmission, LLC v. 1.01 Acres, More or Less in Penn Twp., York Cty., Pa.,
Located on Tax ID #440002800150000000 Owned by Bréaés F.3d 300, 304 (3d Cir. 2014),
cert. denied sub nom. Brown v. Columbia Gas Transmission, 13%S. Ct. 2051, 768 F.3d 300
(3d Cir. 2015).
9 Tennessee Gas Pipeline Co. v. Maksaetts Bay Transportation Authoriy F.Supp.2d 1086,
110 (D.Mass.1998).
UGl Sunbury LLC v. A Permanent Easement for 0.4944 ANies3:16-CV-00783, 2016 WL
1231254986, at *6 (M.D. Pa. June 14, 2016) (Brann, J.).

Id.
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impose an obligation on a holder of a FEE&Etificate to negotiate in good faith
before acquiring land by exercise of eminent dom&in.”

In their brief, Defendants further argthet they were denied the opportunity
to be heard by FERC. But they offew substantive evidence to support this
unfounded allegation.

FERC provided the landowners with mulémpportunities tdoe heard. The
relevant dates are as follows. ®liarch 31, 2015, Transco filed a project
application. On Octob&t2, 2015, FERC sent a letteraffected landowners. On
May 5, 2016, FERC issued an Envircemal Impact Statement. The public
comment period ran for 45 days, fromwiB2, 2016 to June 27, 2016. Between
June 13 and 16, 2016, FERC held fourlmubomment meetings. On October 13,
2016, FERC sent landowners letters regarding two alternative pipeline routes. The
public comment period ran for 30 days. Bavember 3, 2016, FERC issued a
comment for a draft General ConformDetermination. Ofecember 30, 2016,
FERC issued a final Environmental Imp&tatement. Finally, on February 3,
2017 FERC authorized the Atlantic Siser Project and granted Transco a

certificate of public convenience and necessity.

?21d. citing Steckman Ridge GP, LLC v. An ExisledNatural Gas Storage Easement Beneath
11.078 Acres2008 WL 4346405 at *13 n. 3 (W.D. Pa. Sept. 19, 2008) (Gibsofgiting
Kansas Pipeline Company v. A 200 Foot By 250 Foot Piece of RaAd;.Supp.2d 1253, 1257
(D. Kansas 2002)).

Z



The FERC certificate of public convemice and necessity lists timely and
untimely intervenord® Here, Defendants did not attempt to intervene during the
FERC proceedings. For Defendants to aripaé they did not have the opportunity
to be heard is disingenuous. FERGwided Defendants and others fifteen
months, two public comment periods, dadr public comment meetings during
which they had the opportunity to be hekait strains credulity to suggest
otherwise.

Defendants also argue that the projsctot for “public use” and disagree
with the proposed route. & challenge as to “public @sand/or the route this
pipeline will take, could hae, and more importantlghould have been taken up
with FERC in the first instanc®. “When a property ownaromes to federal court
to challenge FERC's findings in the caciite of public convenience and necessity,
the property owner thereby mounts whaégsence is a collaté@tack on that

certificate.®™ “The validity and conditions ahe FERC Certificate cannot be

23 plaintiff's Exhibit 1 at August 3, 2017 prelinary injunction hearing, pages 73 and 79.

24 See e.g. GuardiaRipeline infra, 2008 WL 1751358, at *16 n. Bortland Natural Gas
TransmissiorBys v. 4.83Acresof Land, 26 F.Supp.2d 332, 339 (D.N.H.1998)i)lennium

Pipeline Co. v. Certain Permanent & Temp. Easemé&mtd F. Supp. 2d 475, 480-481

(W.D.N.Y. 2011),aff'd sub nom. Millennium PipelineoCv. Certain Permanent & Temp.
Easements in Thayer Rd., S.B.L. No. 63.@%.1; Town of Erin, Cty. of Chemung, N552 F.

App'x 37 (2d Cir. 2014).

%> Steckman Ridge GP, LLC v. Exclusive Natural Gas Storage Easement Beneath 11.078 Acres
2008 U.S. Dist. LEXIS 71302, 13-14 (W.D..Feept. 19, 2008) (Gibson, J.).
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collaterally attacked in district court®*Review of the validity of the certificate is
the exclusive province of thepropriate court of appealé”” Accordingly,
arguments regarding “public use” should/édeen made t6ERC; they now may
be made to the United States CourAppeals for the Third Circuit. This
argument is not properly before this Court.

The Defendants also request a stathefFERC Order. However, “A party
is not ordinarily granted a stay of administrative order without an appropriate
showing of irreparable injury?® “A certificate of public convenience and
necessity gives its holderdlability to obtain automatitg the necessary right of
way through eminent domain, with the pwpen issue being the compensation the
landowner defendant will receive in return for the easenfél®ecause the
certificate of public convenience and neceslayg previously been awarded giving
Transco the right of way, and because amshpensation will be awarded at a later

date, there is no irreparable injury héte.

26 williams Natural Gas Co. v. City of Oklahoma CB@O F.2d 255, 262 (10th Cir.1988}rt.
97enied 497 U.S. 1003, 110 S.Ct. 3236, 111 L.Ed.2d 747 (1990).

Id.
8 In re PermianBasinAreaRateCases390 U.S. 747, 773-774, 88 S. Ct. 1344, 20 L. Ed. 2d
312 (1968).
29 Columbia Gas Transmission, LLC v. 1.01 Acres, More or Less in Penn Twp., York Cty., Pa.,
Located on Tax ID #440002800150000000 Owned by Bra@és F.3d 300, 304 (3d Cir. 2014),
cert. denied sub nom. Brown v. Columbia Gas Transmission, 13%S. Ct. 2051, 768 F.3d 300
(3d Cir. 2015).
% See also Millennium Pipeline Co., L.L.C., suptaandowner would not likely suffer
irreparable harm in absence of stay pendppeal of non-money judgment entered in favor of
natural gas pipeline company and orgeanting company permanent easement across
landowner's property, pursuantN&A, since landowner's injury from company's alleged plan to

9



Finally, Defendant Susquehanna CGalmpany argues that Transco set
forth a “restriction against surface mmgioperations which use blasting within
fifteen-hundred (1500) feet of the pipdireffectively widening the area of the
permanent taking by sixty times and pgating the Defendant from engaging in
the development of its propgrand its mineral resource¥'"The concern about
blasting is, again, an argument that shdwdde been made €#ERC. FERC could
have issued the certificate of publienwenience and necessity with conditions
favorable to Susquehanna&@company; the Defendadid not intervene in the
FERC proceedings, however, rdid it seek rehearing.

FERC has, on multiple occasions, expressly conditioned certificates of
public convenience and necessity basedamterns raised by coal companies. For
example, in an action involving a pipeticonstructed between Missouri and Ohio,
the United States Court of Appeals foe tBixth Circuit wrote: “FERC issued the
certificate subject to several conditipse of which required the pipeline
company to ‘collaborate with the caampanies to devep a construction and
operations plan’ addressing ‘pipeline integrity and operation’ for the portion of the

pipeline that runs over the min&”In another action before the Sixth Circuit

expand pipeline on owner's property would be remedied by damages award for just
compensation at future trial d@ndowner's takings claim.)

%L Def. Br., ECF No. 12 at 8-9.

%2 p|. Br., ECF No. 14 at 8.

33 Am. Energy Corp. v. Rockies Exp. Pipeline .62 F.3d 602, 604 (6th Cir. 2010).
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involving different parties and a differepipeline, that court wrote: “FERC
concluded that it was unnecessary to ugrdhe pipeline around the Century Mine
because REX [the natural gas comparairRiff] had proposed an adequate
framework for a subsidencritigation plan and had eged to cover all costs
associated with ‘monitoring or mitigatiaf the pipeline should mining advance in
close proximity to the pipeline,” includinge cost of moving the pipeline to avoid
damage from mining® “FERC also concluded that REX’s proposal was
‘adequate to ensure safeand would not ‘compromse longwall coal mining
operations in the area®

In another case, the Western DistricMifginia explained that a certificate
of public convenience and necessity waaditioned on environmental conditions
which included a condition that that plafhgas company ‘workwvith’ several coal
companies to avoid disruption of miniogerations: “Anker Mining ... is planning
to commence construction of a coahing operation that would be located
between approximate MPs 0.5 and 3%8."Construction is expected to start in
2006, with partial operains beginning in 2007, and full operation in 2088.”

“Norton Coal recently received amwal to develop a 388-acre surface mine

3 Rockies Exp. Pipeline LLC v. 4B%cres of Land, More or Les&34 F.3d 424, 426 (6th Cir.
2013).
*1d.
% E. Tenn. Nat. Gas, LLC v. 1.28 Acres in Smyth Cty. N@a.CIV.A. 1:06-CV-00022, 2006
WL 1133874, at *2 (W.D. Va. Apr. 26, 2006).
\

Id.
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expansion approximately 2,06€et west of MP 2.0*® “East Tennessee would
continue to work with these operators to avoid areas containing potentially
exploitable mineral resourcesr any areas of formaubsurface mining activities
where shafts or caviemay be present” Given FERC's history of setting
conditions in certificates of public comvence and necessity favorable to other
coal mining companies, it is inexplicalds to why Defendant Susquehanna Coal
Company did not raise its concerns to FEBR{r to the issuate of the certificate
in the matter at hand.

Here, | find that there is no genuine issaf material facas to the three
conditions precedent. First, FERC has &ska certificate of public convenience
and necessity to Transco, a natural gaspany as defined kiyhe Natural Gas Act
15 U.S.C. § 717a(6). Second, the rights-afywo be condemned are necessary for
the construction, operation, and maiaace of the pipeline. “By issuing the
Certificate [of public necessity] to [Pldiff], FERC has determined that the
Subject Property is necessary to the opanaof the Pipeline[; tlhis determination

cannot be challengeby Defendants? Finally, despite its attempts through

¥4,

¥,

“ WBI Energy Transmission, IncNo. CV 14-130-BLG-SPW2017 WL 532281, at *3 (D.
Mont. Feb. 8, 2017¢iting Williston Basin lterstate Pipeline Company. Property Interests
Located in Carbon CountyMontang 2010 WL 5104991 (D. Mont. 2010) (“By issuing the
Certificate of Public Convenience and Necessitgler the Natural Gas Act, FERC has already
determined that Defendants' property inter@eses necessary. Defendants have not offered any
arguments to the contrary, and even if they slisth arguments would be an improper collateral

12



negotiations, Transco has been unable to acquire the proposed rights-of-way from
the landowner. Accordinglypartial summary judgment will be entered in favor of
Transco.
b. A preliminary injunction will be entered in Transco’s favor.

Because of the unique proceduresaxiated with federal condemnation
actions arising under the Na&ll Gas Act, Plaintiff must first establish that it has a
substantive right to condemn the propetyssue. Once a substantive right has
been found, a court “may exercisguéable power to grant the remedy of
iImmediate possession through the issuan@eprkliminary injunction” pursuant to
Federal Rule of Civil Procedure 65, \wh governs the granting of preliminary
injunctions?! “The [Natural Gas Actfloes not allow for ‘quick take’ powers; in a
condemnation action under the Act, we messluate access to property under the
preliminary injunction rubric of Feeral Rule of Civil Procedure 65(c}*” Rule 65
provides in pertinent part:

(a) Preliminary Injunction.

attack on the FERC certificate.'JYilliams Natural Gas Co. v. City of Oklahoma C#90 F.2d

255, 262 (10th Cir. 1989Kansas Pipeline Co. v. 200 Foot by 250 Foot Piece of Laad
F.Supp.2d 1253, 1256 (D. Kan. 2002) (“Once thedéolof a FERC certificate of public
convenience and necessity asks a district court to enforce its right to condemn, the findings of the
FERC certificate are treateas conclusive.”).

*L E. Tenn. Natural Gas Co. v. Sag61 F.3d 808, 828 {4Cir. 2004);see also Constitution
Pipeline Co., LLC. v. A PermaneEasement for 1.92 Acre3015 WL 1219524, *2 (M.D. Pa.

March 17, 2015).

%2 Columbia Gas Transmission, LLC v. An Easement To ConsMoctCV 16-1243, 2017 WL
544596, at *4 (W.D. Pa. Feb. 9, 2017)

13



(1) Notice. The court may issue a preliminary injunction only
on notice to the adverse party.

(2) Consolidating the Hearing with the Trial on the
Merits. Before or after beginning the hearing on a motion for a
preliminary injunction, the cotiimay advance the trial on the
merits and consolidate it witithe hearing. Even when
consolidation is not ordered, evidence that is received on the
motion and that would be admisslat trial becomes part of the
trial record and need not be repzhat trial. But the court must
preserve any party's right to a jury trial

(c) Security.The court may issue a preliminary injunction or a
temporary restraining order only tfie movant gives security in an
amount that the court consideroper to pay the costs and damages
sustained by any partipund to have been wrongfully enjoined or
restrained. The United States, iticers, and its agencies are not
required to give security.

“It is well established that ‘a preliminary injunction is customarily granted
on the basis of procedures that are lesn&band evidence that is less complete
than in a trial or on the merits**“A preliminary injunction[, however,] is an
extraordinary remedy nevawarded as of right

Generally, a party seeking a prelirarg injunction must establish four
factors: (1) a reasonable probability o€sess on the merits of their argument; (2)

irreparable harm to the movant in the alzseof relief; (3) granting the preliminary

injunction will not result in greater harta the nonmoving party; and (4) the

3 Kos Pharmaceuticals, Inc. v. Andrx CqrB69 F.3d 700, 718 (3d Cir. 2004)ting University
of Texas v. Camenisch51 U.S. 390, 395 (1981)).
“Winter v. Natural Resources Defense CoyrsSb U.S. 7, 24 (2008).

14



public interest favors granting the injunctidiifhe United States Court of Appeals
for the Third Circuit has recently clarifiede standard. “A movant for preliminary
equitable relief must meet the thresholdtfee first two “most critical” factors: it
must demonstrate that it can win on the merits (which requires a showing
significantly better than negligible but no¢cessarily more likely than not) and
that it is more likely than not to suffereparable harm in the absence of
preliminary relief.*® “If these gateway factors ameet, a court then considers the
remaining two factors and determinestgnsound discretion if all four factors,
taken together, balance in favor ofigting the requested preliminary reliéf.In
the case at bar, the four factors faeatering the preliminary injunction as
requested by Transco.

First, Transco has succeeded on theitsieUnlike preliminary injunctions
in other types of civil actions, those sbuigh condemnation cases also request an
entry of judgment on the meritermtemporaneously with the motion for
preliminary injunction. Defedants argue in their brief that because “the certificate
[of public use and necessity] is curtly being challenged by a number of

landowners and emdnmental group$® that Transco should not be granted

%> See American Exp. Travel Relatedv8s, Inc. v. Sidamon-Eristo$69 F.3d 359, 366 (3d
Cir. 2012).
js Reilly v. City of Harrisburg858 F.3d 173, 179 (3d Cir. 2017).
Id.
“8 Def. Br.
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immediate possession of the property. Hosveit is not an abuse of discretion for
the district court to hold that a gaswgpany is entitled to immediate use and
possession if, as above, | have thorougXglored and explained why Transco
does have the substantive right to condéinfiherefore, given the above grant of
partial summary judgment finding Transco’s substantive right to condemn, the
likelihood of success on the merits is eBthied. Accordingly, this factor favors
Transco.

Second, Transco will suffer irreparalblarm in the absence of preliminary
relief. In their brief opposing the motioBefendants argue that the only harm in
not granting the motion is monetary harirhis is not the case. In fact, Transco
set forth several examplesiafeparable harm both in its pars and at the hearing.
The first is monetary. Transco contks non-possession will cost it $500,000 per
month, and will delay reveies of thirty-three milliolollars ($33,000,000) per
month because Transco needs possessiorder to begin construction.
Defendants argue in their brief that tteslues are speculative. Defendants are
correct in one respect, as “purely spetudaharm will not suffice, but rather, a
plaintiff who can show a significant risk of irreparable harm has demonstrated that

the harm is not speculative and will lbeld to have satisfied his burdefi.”

*9See e.g. All. Pipeline L.P. v. 4.360 Acres ofd,aviore or Less, in S/2 of Section 29, Twp. 163
N., Range 85 W., Renville Cty., N.D46 F.3d 362, 369 (8th Cir. 2014)
*Y RoDa Drilling Co. v. Siegalb52 F.3d 1203, 1210 (10th Cir. 2009).
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However, the testimony of D&l Sztroin, hereinafter “¥ Sztroin,” the pipeline
project manager for the Atlantic SunriBmject, is consistent with Transco’s
assertions. Accordingly, | respectfutlisagree with Defendants assertion.
Although one may never know preeivalue to be attributed to any further delay in
Transco’s possession of the subject propditansco has shown a significant risk
of irreparable harm that is more thanrelg speculative. Thu$ransco has met its
burden.

The next type of irreparable harm g&th by Transco is that it will breach
contracts with both subcontractors areshdors if it cannot possess the subject
properties in a timely fasbin. The contract with shippers wass designed so that
the pipeline is in service by the 2017-80&inter heating season. Mr. Sztroin
testified that the contracts with shippensre a prerequisite to filing with FERC,
and Transco would break contracts with #hippers if it was not permitted to
enter the property by August 18, 2017. | note that this argument also cuts against
Plaintiff, as Transco has acknowleddbkdt delays in obtaining the FERC
certificate have already caused it to nmiisst deadline; the current anticipated
completion date for the project is now July 2618n the other hand, Transco

argues that its “in use” date will continue to be pushed back if possession is not

> Testimony of Stzroin at August 3, 2017 hearing.
17



ordered by August 18, 2017. Mr. Sztroin explained that each delay would have a
“domino effect” that delgs the entire project.

Transco also argues that it will exparce other substantial delays in
completion of the project if it is not gread access. It agse that non-possession
could set the construction project backentire year beaae it must conduct
surveys on endangered and threatemiddlife species that are only permitted
during certain dates each yeakdditionally, certain wik must be completed in
Pennsylvania prior to the annual October deadline for work on wild trout streams.
Specifically, Transco must install in-streaupports for equipment bridges prior to
October 1, 2017.

In sum, the Atlantic Sunrise Projastlarge in both sape and geography,
spanning five states. “The magnituafethe Project requires a complex and
coordinated construction gress, with work activities being performed in
sequential phase¥’Each piece of the construction puzzle depends on the prior
piece timely placed. Untimeliness in one #irpart of this enormous project would
result in a domino effect on the timelinessatifother areas of the project. This
factor weighs strongly ifavor of Transco.

Third, granting the preliminary injunction will not result in greater harm to

the landowner, despite Defendants arguments to the contrary in their brief.

%2 Sabal Trail Transmission, LLC v. +/- 0.41 Asref Land in Hamilton Cty. FloridaNo. 3:16-
CV-274-TJC-JBT, 2016 WL 3188985,*& (M.D. Fla. June 8, 2016)

18



Transco has the substantive right tegEssion. Defendants argue that if the
preliminary injunction is granted, they lodee right to the “use and enjoyment of
their property” and granting the motion will “change the status quéiowever,
these are simply “timing argumentschese productive capacity would still be
disturbed, albeit at a later time, isjucompensation was determined first.”

“The Fifth Amendment guaranteesttandowners just compensation for
their land no matter when tlkendemnor takes possession“We fully
understand that condemnation often fole@slowners to part with land that they
would prefer to keep for mangasons, including sentimental on&s.*However,
the Supreme Court long ago recognized fihatiew of the liability of all property
to condemnation for the common good, lasthe owner of nontransferable values
deriving from his unique need for propedyidiosyncratic attachmentto it ... is
properly treated as part ofetburden of common citizenship.?”

It is commonplace for district courts to order immediate possession after
FERC has taken a lengthyrpel of time determining whether or not to issue a
certificate of public convenience and necesstistrict courts in a number of

jurisdictions grant immediatpossession in the form afpreliminary injunction to

53
Def. Br.

z: E. Tennessee Nat. Gas Co. v. S&§d F.3d 808, 829 (4th Cir. 2004)
Id.

% Cherokee Nation v. S. Kan. Ry..CH35 U.S. 641, 659 (1890).

>"|d citing Kimball Laundry Co. v. United Stat&¥388 U.S. 1, 5, (1949).
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a gas company that has establishedgt# to condemn under the [Natural Gas
Act].”>®

Moreover, “the court does not have jurtn to review a collateral attack
on the FERC certificate’® “When a property owner cges to federal court to
challenge FERC's findings in the certéite of public convenience and necessity,
the property owner thereby mounts whaégsence is a collaté@tack on that
certificate.® “District courts have limité jurisdiction inNatural Gas Act

condemnation action€“This court’s role is mere enforcemefit.”

8 Tennessee Nat. Gas Co. v. S&f F.3d at 82ting Northwest Pipeline Corp. v. The 20' by
1,430' Pipeline Right of Way 97 F.Supp.2d 1241, 1245 (E.D.Wash.2002)(“[w]here there is no
dispute about the validity of [thgas company's] actual rightttee easement,” denying authority

to grant immediate possession “would produce an absurd reseltdrdian Pipeline, L.L.C. v.
950.80 Acres of Land210 F.Supp.2d 976, 979 (N.D.II.2002)(immediate possession proper
when condemnation order has been entered and preliminary injunction standards have been
satisfied); N. Border Pipeline Co. v. 64.111 Acres of LantR5 F.Supp.2d 299, 301
(N.D.Ill.2000)(same)see also N. Border Pipeline Co. v. 127.79 Acres of L32d,F.Supp. 170,

173 (D.N.D.1981) (“the Court believes the circumstances of this case warrant the exercise of
inherent powers”)Williston Basin Interstate Pipeline Co.kasement and Right—of-Way Across
.152 Acres of Land2003 WL 21524816 (D.N.D.2003)(sam@gnn. Gas Pipeline Co. v. New
England Power, In¢ 6 F.Supp.2d 102, 104 (D.Mass.1998)(sanl§G Pipeline Co. v. 1.74
Acres 1 F.Supp.2d 816, 825-26 (E.D.Tenn.1998)(samiejn River Gas Transmission Co. v.
Clark County 757 F.Supp. 1110, 1117 (D.Nev.1990)(sarke)mphries v. Williams Natural Gas
Co., 48 F.Supp.2d 1276, 1280 (D.Kan.1999)(“[I]t is appdyentll settled that the district court
does have the equitable power to grant im@edentry and possession [under the Natural Gas
Act].”); Rivers Electric Co., Inc. v. 4.6 Acres of Land31 F.Supp. 83, 87
(N.D.N.Y.1990)(granting immediatpossession under a statute similar to the Natural Gas Act).
Cf. Commercial Station Post fiize, Inc. v. United States48 F.2d 183, 184-85 (8th
Cir.1931)(holding that governmeatfficer who exercises statutoauthority to fle condemnation
action may take immediate possession of tlopgnty even though there is no express provision
authorizing pre-judgment possession).

*9Williams Natural Gas Co. v. City of Okla. Gi890 F.2d 255, 262 (10th Cir. 1989).

% Steckman Ridge GP, LLC v. Exclusive Nat@ak Storage Easement Beneath 11.078 Acres
2008 U.S. Dist. LEXIS 71302, 13-14 (W.Pa. Sept. 19, 2008) (Gibson, J.).

®1 Sabal Trail Transmission, LLC v. +/- 0.41 Asref Land in Hamilton Cty. Floridayo. 3:16-
CV-274-TJC-JBT, 2016 WL 3188985, & (M.D. Fla. June 8, 2016})ee alsal5 U.S.C.A. §
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For these reasons, thactor favors Transco.

Fourth, granting the preliminary injunctias in the public interest as it will
give the general public acketo natural gas from the Marcellus Shale deposits for
heating their homes. This pipeline wilhtrsport 1.7 million decotherms of natural
gas to the north east anddatlantic markets. “Gugress passed the Natural Gas
Act and gave gas compan@sdemnation power to insure that consumers would
have access to an adequate supplyatural gas at reasonable pric&s This
factor, therefore, also favors Transco.

For all of these reasons, Transco’s motion for preliminary injunction is
granted.

c. A bond will be Ordered.

“Rule 65(c) gives the district court de discretion to set the amount of a

bond.”® There are sufficient safeguards totpct Defendants. Ifwere to order a

bond amount that is lower than the amouitimately awarded at trial, Defendants

717r(b);Guardian Pipeline, L.L.C. v. 529.42 Acres of LaBd0 F. Supp. 2d 971, 974 (N.D. Ill.
2002) (“The validity and conditions of the FERCr{ifecate cannot be coltarally attacked in
district court.”); Williams Natural Gas Co. v. City of Oklahoma Ci890 F.2d 255, 262 (10th
Cir.1989), cert. denied, 497 §.1003, 110 S.Ct. 3236, 111 L.Ed.2d 747 (1990) (“Review of the
validity of the certificate is the exclusive progeof the appropriate ad of appeals.”).

%2 |d. citing Tennessee Gas Pipeline Co. v.shchusetts Bay Transportation Authoriy,
F.Supp.2d 106, 110 (D.Mass.1998).

® E. Tennessee Nat. Gas Co. v. S&f F.3d at 83Giting Clark v. Gulf Oil Corp.570 F.2d
1138, 1145-46 (3d Cir.1977Fla. Power & Light Co. v. Federal Energy Regulatory Comm'n
598 F.2d 370, 379 (5th Cir.197%ublic Serv. Comm'n of Ky. v. Federal Energy Regulatory
Comm'n 610 F.2d 439, 442-43 (6th Cir.1979).

® New York State Elec. & Gas Corp. v. U.S. Gas & Elec., 6887,F. Supp. 2d 415, 441
(W.D.N.Y. 2010),see also Zambelli Firgorks Mfg. Co. v. Woo®92 F.3d 412 (3d Cir. 2010).
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will be entitled to the higher amount puratito Federal Rulef Civil Procedure

71.1. “If the compensation finally awded to a defendant exceeds the amount
distributed to that defendant, the court must enter judgment against the plaintiff for
the deficiency.®® “If the gas company’s depositr(bond) is less than the final
compensation awarded, and the compfailg to pay the difference within a
reasonable time, it will become a trespasaed, liable to be proceeded against as

such.®®

Objection to the bond amount is overruled here because Plaintiff posting
the bond is “financially capable of sdyisig any award of just compensation
above and beyond the bond propos¥d.”

Joseph Prociak, President and C&M@efendant Ssguehanna Coal
Company, testified at the August 3, 20ahng that he values the loss to the
property to be one-hundred million dollg#100,000,000.00). Accordingly, he
requests a bond for that amount. Howetraat value represents his valuation of
thedevelopediand of this 481 acre parceladdition to a companion parcel, at
issue in 4:17-CV-00545 totaling 364 acres.

A bond in the amount of one-hundred million dollars is unreasonable.

Transco is only seeking to condemb.&7 acre permanent easement on this

% Fed. R. Civ. P. 71.1())(2).

% Steckman Ridge GP, LLC v. An Exclusive ISais Storage Easement Beneath 11.078 Acres,
More or Less, in Monroe Tw®008 WL 4346405, at *11 (W.D. Pa. Sept. 19, 2008)

®"N. Nat. Gas Co. v. Approximately 9117.58esdn Pratt, Kingman, & Reno Ctys., Kan., as
further described herejr2011 WL 7491556, at *2 (D. Kan. Nov. 16, 2011).
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property. To put the matter in perspective, the permanent easement is a taking of
only 0.01% of the total acreage of the pmbtpe Moreover, Prociak’s value is

based on a developed propestiyh an operating coal mineHowever, he testified

that Susquehanna Coal Company hagneined the propert and may never

mine the property. Furthermore, Prociak testified thatheniodlas consistently

refused third parties offers to mine th@perty. Although Diendant has a mining
permit, it is currently not bated, and thus the propertyntet presently be mined.

Accordingly, Defendants’ demand farbond of one-hundred million dollars
Is unsubstantiated; Transco’s proposed mmdunt trebling the appraisal value is
comparatively reasonable. Transca hapraised the easement at $34,180 and
proposed a bond of three times that amdon$102,540. | will accept Transco’s
proposed bond amount trebling the apgmbvalue.

Finally, Defendants made an oral too during the August 3, 2017 hearing
demanding that compensation be paid pacentry on the land. This oral motion
is denied. The Constitution “does not praviar require that compensation be paid
in advance of the occupancy of the land to be tak&rThe amount of
compensation...[has] no effect on [thesg@mpany’s] rights to the easemerffs.”

But the owner is entitled to reasonaldertain, and adequate provision for

Zs Columbia Gas Transmission, LLZ68 F.3d at 315.
Id.
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obtaining compensation befdnés occupancy is disturbed" Transco will be
ordered to post a surety bond with lerk of Court on or before August 16,
2017.
d. The Order will contain an enforcement mechanism

Transco indicates that third parties hax@ressed their iantion to engage
in civil disobedience. | have thethority and “inherent power to enforce
compliance with lawful ords through civil contempt™ Defendants and any
third parties who are contemplating \abhg the terms of this Memorandum
Opinion and the accompanying Order anenotice that the Order contains an
enforcement mechanism so that any persomise enough to violate its terms shall
be haled into Court by the United SsitMarshal and a contempt hearing
conducted?
lll.  CONCLUSION

An Order will issue this date gramg Plaintiff's Motions for Partial
Summary Judgment and for Preliminaryuimgtion. Plaintiff will be ordered to
post a surety bond with the Clerk of Court.

Commencing August 18, 2017, pursuant to the Order of the Federal

Regulatory Commission dated Februarg@17, Plaintiff Transcontinental Gas

O Cherokee Nation v. S. Kan. Ry..CH35 U.S. 641, 659 (1890).
"L Cooper v. Aaron358 U.S. 1 (1958gnd see Shillitani v. United Stat@84 U.S. 364 (1966).
"?Roe v. Operation Rescu@19 F.2d 857, 868 (3d Cir. 1990)
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Pipe Line Company, LLC igranted access to, possession of and entry to the rights
of way allowed under that Order for theoae captioned property. The Order will

include an enforcement mechsm to deter those who seek to obstruct Plaintiff.

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
UnitedStateDistrict Judge
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