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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

RICHARD PASSARETTI, ; CIVIL NO. 4:17-CV-1674
Plaintiff,
V. ; (Magistrate Judge Carlson)

NANCY BERRYHILL,
Acting Commissioner of Social

Security,

Defendant.

MEMORAUNDUM OPINION

l. Introduction

In this case we do not write upon arnMaslate. Quite the contrary, this is
Richard Passaretti’'s second Social Security appeal. Passaretti’s initial application
for disability benefits was denied n Administrative Law Judge (“ALJ") in
August of 2013, and theedision denying benefits tBassaretti was affirmed by
the district court in September of 201Bassaretti v. ColvinNo. 3:15-CV-520,

2015 WL 5697510, at *1 (M.D. Pa. Sept. 24, 2015). Thus, this ruling acesas
judicataon any disability claims made Bassaretti prior to August of 2013.

Undeterred by this adversuling, Passaretti submitted a second disability

application, alleging a date of onder his disability beginning on August 24,

2013, the date of the denial of his pragplication. Passaretti’'s second disability
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application was supported by a Mediciestionnaire completed by a treating
physician, Dr. Schachter. Ginghe procedural history dis case, Dr. Schachter’'s
medical statement was problematic on a nunatbscores. First, that questionnaire
was completed as a check block form. dddition, Dr. Schachter alleged that
Passaretti’'s symptoms and limitationgl hexisted since 2009. (Tr. 1213.) Several
factors combined to undermine the credibility of this assertion. First, it is
undisputed that Passaretias employed between 2008da2011, and earned more
than $260,000 during this period. Thi;,. Schachter’s opinion suggested that
Passaretti was disabled at méi when he was, in faamployed. In addition, Dr.
Schachter’s opinion, which indicatedathPassaretti's disabling conditions had
existed since 2009, implicitly rejected wivaas the law of this case, the previous
agency finding, which had been affirmég this court, tat Passaretti was not
disabled prior to August of 2013. Indead, the course of his initial disability
application Passaretti himédélad acknowledged that weas not disabled between
2009 and 2011 since he amended the initleagad date of onset of his disability
from 2001 to a date after Iséopped working in 2011.

Presented with this sexd disability applicationthe ALJ concluded that
Passaretti could perform a lited range of sedentary worknd denied this second
disability application. In reaching thioeclusion the ALJ gave no weight to Dr.

Schachter’s opinion, which had alleged @mset of disability in 2009, citing the



fact that Passaretti was actually eaygd from 2009 through 2011 at the same
time that the doctor claimed he was whaligabled. The ALJ’'s treatment of this
medical opinion now forms the basis oétimstant appeal, with Passaretti alleging
that the ALJ erred in rejecting Dr. Sdmder’s opinion, and that the Commissioner
and the ALJ further compounded this error by failing to consider Passaretti's
assertion that the payments he receifretn his employer over this three-year
period consisted of subsidies)d not actual wages.

On appeal, we are now charged witie responsibility of determining
whether the ALJ's decision wasigported by substantial evidenddrown v.
Bowen 845 F.2d 1211, 1213 (3d Cir. 1988ge alsaJohnson v. Comm'r of Soc.
Sec, 529 F.3d 198, 200 (3d Cir. 2008). Subst evidence "does not mean a
large or considerable amount of evidenoet rather such relevant evidence as a
reasonable mind might accept as adequate to support a conclizBiemce v.
Underwood 487 U.S. 552, 565, 108 S. Ct. 25401 L. Ed. 2d 490 (1988). It is
less than a preponderance of the eviddndemore than a mere scintilla of proof.
Richardson v. Peraleg02 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d 842 (1971).
Given the deferential @hdard of review that applide Social Security appeals,
which calls upon us simply determine whether substal evidence supports the
ALJ's findings, we concludéhat substantial evidence exists in this case which

justified the ALJ's assessment of Dr.h&chter’'s opinion and contributed to the



denial of this particular claim. Walso conclude that the basis for these
determinations was adequately articulabgdthe ALJ in this decision addressing

Passaretti's claim, and that further progegd for the purpose of investigating

whether more than $260,000 in paymerdseived by Passaretti were subsidies
rather than wages was not necessary. Taerefor the reasons set forth below, we
will affirm the decision of tb Commissioner in this case.

Il. Statement of Facts

The background of this protractedsdbility case was aptly summarized by
this court in 2015 when it denied Passi#sefirst Social Security appeal. “On
October 19, 2011, [Passaretti] filed an appiarafor DIB. .. [in which], Plaintiff
initially alleged disabilitybeginning on Septeler 11, 2001, due to a number of
physical conditions.’Passaretti v. ColvinNo. 3:15-CV-520, 2015 WL 5697510,
at *1 (M.D. Pa. Sept. 24, 2015). Specifiga “[i]in the November 3, 2011,
Disability Report, Plaintiff alleged disdiby due to autoimmunéisorder, hepatitis
C, sarcoidosis, gastroenteritis, sleepnea, neuropathy, diabetes, rheumatoid
arthritis, hypertension, WPW (Wolfe—Rarson—White), asthma, lyme disease,
and bronchitis. (R. 186.) Plaintiff originaligentified his onsetlate as September
11, 2001, and lateamended it to Gober 19, 2011.1d. at *1. With respect to this

application, the record revealed that:



Plaintiff was born on February 28970. (R. 30.) He was forty-one
years old on the alleged disabilionset date of October 19, 2011.
Plaintiff has a high school educatidiRR. 49.) In the October 24, 2011,
Disability Report, he reported thla¢ stopped working on October 19,
2011, because of his conditions. (B86.) Plaintiff hagpast relevant
work as a utility company mechanidai (R. 28, 72.) He said that he
had worked for Con—Ed in that cagpty for twenty-two years and was
terminated due to physical restrans as a result of 9/11. (R. 638.)
After he was terminated, Plaintiff collected unemployment
compensation benefits.

Id. at *2.

On August 23, 2013, the ALJ entdran order denying Passaretti’s first
disability application. In this decisiothhie ALJ concluded that Passaretti retained
the residual functional capacity to perfoenrange of light work, and accordingly,
concluded at Step 5 of the sequential anslitsat applies to disability cases that
there were significant jobs which Pasta could perform. Therefore, the ALJ
denied this disability applicatioid. at *5.

Passaretti appealed this decision, bat September 24, 2015, this court
affirmed the judgment of the Aldenying Passaretti’s disability claifRassaretti
v. Colvin No. 3:15-CV-520, 2015 WL 569751&; *1 (M.D. Pa. Sept. 24, 2015).
While this appeal was pemdj, Passaretti filed a second application for disability
insurance benefits pursuanotTitle Il of the Social 8curity Act on May 21, 2015.
(Tr. 10.) In this secondpplication, Passaretti allegexh onset of disability on

August 24, 2013, the date of the demihis first disability claim.Id.)



With respect to the sole substantigsue raised in this appeal, the ALJ’s
assessment of the medical opiniondewnce submitted by one of Passaretti's
treating sources, Dr. Schachter, thetipent facts can be simply state@n April
15, 2016 Dr. Schachter sulited a medical questionnaine this case. (Tr. 1204-
14.) This questionnaire was a check kldorm, and in this questionnaire Dr.
Schachter opined that Passaneas wholly disabled. Nohdy, the form completed
by Dr. Schachter alleged that these symms@nd disabling ipairments began in
2009. (Tr. 1213.)

This statement by the doctor was prolddicon at least three scores. First,
it conflicted with Passarettismployment history which revealed that he earned
$96,845.80 in 2009, $101,328. in 2010, and $69,258% in 2011, for total
earnings of $267,481.14 dog this three-year span. (Tr. 131.) Second, this
statement was inconsistent with the lawtlns case, as reflected in the pries
judicata finding that Passaretti did not suffeom a disability pior to August of
2013. Finally, this assertion was contradicted by Passaretti fimvbel alleged in
his initial disability application an onset of disability intGleer 2011, not 2009 as

claimed by Dr. Schachter.

1Given the protracted nature of these pextings, it is hardly surprising that the
administrative record in this case is now voluminand comprises more than

1,430 pages. Howevesince the sole issue raised appeal relates to the manner

in which Dr. Schachter’s April 2016 opinion was assessed by the Commissioner,
we are limiting our factual disesion to this single issue.
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With Dr. Schachter’s medical opini@omprising part of the medical record,
this case then proceededaddhearing before an ALJ on June 9, 2016. Following
that hearing, on October 4, 2016, #hkJ issued a decision denying Passaretti’s
second disability applicatior{Tr. 7-27.) In this decisiorthe ALJ first found that
Passaretti met the insured requirementhefAct through Mare of 2017. (Tr. 15.)

At Step 2 of this sequential analysibe ALJ found that Passaretti suffered from
the following severe impairments—asthisarcoidosis, COPD, diabetes, cardiac
arrhythmia, Wolff-Parkinson-White syrmine, degenerative disc disease,
depression and post-traumadicess disorder—but conclutiat Step 3 that none of
these impairments met a listing requiremémt. 15-19.) None of those findings
are contested in this appeal.

The ALJ then determined that Pasdf retained theesidual functional
capacity to perform work at the sedegtédevel, with some postural limitations,
and in a low-stress worlenvironment. (Tr. 20.) Irreaching this conclusion
regarding Passaretti’'s capacity for wotlke ALJ carefully cavassed the medical
opinion and treatment evidence in tb&se, including Dr. Schachter’s April 2016
medical opinion. The ALJ afforded “no vgdit” to this particular medical opinion,
observing that the doctor’'s claims tHaassaretti had been disabled since 2009
were plainly contradicted by the fact ththe “claimant was able to work at [a]

substantial gainful activity el through 2011.” (Tr. 24.)



Following this adverse decision, andan effort to rehabilitate the opinion
of Dr. Schachter, Passaretti submitted a-page affidavit tdhe Appeals Council
which indicated that his employmenitiv Con Edison from 2009 through 2011
was really in the nature of a subsiddn unearned benefit which a benevolent
employer provided to a disabled workéboc. 12-1.) On July 31, 2017, the
Appeals Council rejected this argumentPgssaretti and affirmed the decision of
the ALJ. (Tr. 1-6.)

This appeal followed. (Doc. 1.) Cappeal, Passaretti argues that the ALJ
erred in discounting Dr. Schiater’'s opinion, and thahe Commissioner and the
ALJ further compounded this error by failibg consider Passaretti’'s assertion that
more than $260,000 in the payments leereed from his employer over this three-
year period consisted of lssidies, and not actual weageThis case is now fully
briefed and is, therefore, ripe for redadn. For the reasons set forth below, given
the rationale articulated by the ALJ in tliscision, and mindful of the deferential
standard of review which applies herere will affirm the decision of the
Commissioner.

1. Discussion

A. Evaluation of SocialSecurity Disability Claims

Resolution of the instant Social Seity appeal involves an informed

consideration of the respective rolestwb adjudicators—the ALJ and this court.



At the outset, it is the responsibility ofethALJ in the first instance to determine
whether a claimant has met the statutomrequisites for entittement to benefits.
To receive disability benefits, a claimanust present evidence that demonstrates
that the claimant has an inability to "eggain any substantial gainful activity by
reason of any medically deteinable physical or mentahpairment which can be
expected to result in death or which Hasted or can be egpted to last for a
continuous period of not less than 1@nths." 42 U.S.C. 8423(d)(1)(A); 42 U.S.C.
§1382c(a)(3)(A)see als®0 C.F.R. 88404.1505(a), 416.905(a).

Furthermore,

[a]n individual shall be determingd be under a disability only if his
[or her] physical or mental impament or impairments are of such
severity that he [or she] i®ot only unable to do his [oher] previous
work but cannot, considering his [ber] age, education, and work
experience, engage in any othdnd of substantial gainful work
which exists in the national ecamy, regardless of whether such
work exists in the immediate area which he [or she] lives, or
whether a specific job vacancy exiéts his [or her], or whether he
[or she] would be hired if he [@he] applied for work. For purposes
of the preceding sentence (withspect to any individual), "work
which exists in the national econginmeans work which exists in
significant numbers either in the region where such individual lives or
in several regions of the country.

42 U.S.C. § 423(d)(2)(A); 42J.S.C. 81382c(a)(3)(B)see also20 C.F.R.
88404.1505(a), 416.905(a). Finally, to qualfbr benefits undeTitle Il of the

Social Security Act, a clairmh must also show that he or she contributed to the



insurance program and became disableor jo the date on which he or she was
last insured. 42 U.S.@423(a); 20 C.F.R. 8404.131(a).

In making this determination the Aleimploys a five-step evaluation process
to determine if a person idigible for disability benefits.See20 C.F.R. 88
404.1520, 416.92Gee also Plummer v. Apfdi86 F.3d 422, 42@d Cir. 1999). If
the ALJ finds that a claimant is disabled not disabled at any point in the
sequence, review does rmatoceed any furtheSee20 C.F.R. 88 404.1520(a)(4),
416.920(a)(4). As part of this analystee ALJ must sequentig determine: (1)
whether the claimant is engaged in gah8al gainful activity; (2) whether the
claimant has a severe impairment; andwBgther the claimant's impairment meets
or equals a listed impairment.

Once the ALJ completes this Step 3algsis, at Steps 4 and 5 of this
sequential analysis the ALJ must deterenwhether the claimant's impairment
prevents the claimant from doing pastevant work; and whether the claimant's
impairment prevents the claimant from doing any other waddk. Before
considering Step 4 in this process, #hkeJ must also determine the claimant's
residual functional capacity, or RFE0 C.F.R. 88 404.1520(e), 416.920(e). RFC
Is defined as "that which an individual still able to do despite the limitations
caused by his or her impairment(€urnett v. Comm'r of Soc. Se220 F.3d 112,

121 (3d Cir. 2000) (citations omittedyee als®0 C.F.R. 88 404. 45, 416.945. In
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making this assessment, the ALJ consdall of the claimant's impairments,
including any medically determinablaonsevere impairment 20 C.F.R. 88§
404.1545(a)(2), 416.945(a)(2).

There is an undeniable medical aspgecan RFC determination, since that
determination entails an assessment oatwhkork the claimant can do given the
physical limitations that he experiencegéet, when considering the role and
necessity of medical opinion evidencenraking this determirieon, courts have
followed several different plas. Some courts emphasithe importance of medical
opinion support for an RFC determinatiamdahave suggested that “[r]arely can a
decision be made regarding a claimant's residual functmagdcity without an
assessment from a physiciaegarding the functional dities of the claimant.”
Biller v. Acting Comm'r of Soc. Se@62 F. Supp. 2d 76%,/8-79 (W.D. Pa. 2013)
(quotingGormont v. AstrueCiv. No. 11-2145, 2013 W[£91455 at *7 (M.D. Pa.
Mar. 4, 2013)). In other instances, itshadeen held that: “There is no legal
requirement that a physicidrave made the particuléindings that an ALJ adopts
in the course of determining an RFQitterington v. Barnhart174 F. App'x 6, 11
(3d Cir. 2006). Further, cotsrhave held in cases wieehere is no evidence of any
credible medical opinion supporting a claimarallegations of disability that “the

proposition that an ALJ must alwaysseahis RFC on a medical opinion from a
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physician is misguided Cummings v. Colvinl29 F. Supp. 3d 209, 214-15 (W.D.
Pa. 2015).

These seemingly discordant legal propositions can be reconciled by
evaluation of the factual context ofee decisions. Those cases which emphasize
the importance of medical opinion suppornt &m RFC assessment typically arise in
a factual setting where a factually-supported and well-reasoned medical source
opinion regarding limitations #t would support a disability claim is rejected by an
ALJ based solely upon a laysessment of other evidence by the ALJ. In contrast,
where an ALJ fashions an RFC deterniima on a sparse factual record, in the
absence of any competent medical opinevidence, or by carefully evaluating
multiple pieces of clinical and opinioavidence, courts have adopted a more
pragmatic view and have sustained fiel's exercise of independent judgment
based upon all of the facts and evidenSee Titterington v. Barnhartl74 F.
App'x 6, 11 (3d Cir. 2006)Cummings v. Colvin129 F. Supp3d 209, 214-15
(W.D. Pa. 2015). In either event, once #e] has made this determination, our
review of the ALJ's assessment of the miffis RFC is deferential, and that RFC
assessment will not be set asidé i§ supported by substantial evidenBeurns v.
Barnhart, 312 F.3d 113, 1293d Cir. 2002);see, e.g., Metzger v. BerryhiNo.
3:16-CV-1929, 2017 WL 1483328, & (M.D. Pa. Mar. 29, 2017)eport and

recommendation adopted sub nom. Metzgar v. CoNm, 3:16-CV-1929, 2017
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WL 1479426 (M.D. Pa. Apr. 21, 201 Bathbun v. BerryhiJINo. 3:17-CV-00301,
2018 WL 1514383, at *6 (ND. Pa. Mar. 12, 2018)eport and recommendation
adoptedNo. 3:17-CV-301, 2018 WL 1479381.D. Pa. Mar. 27, 2018).

At Steps 1 through 4, the claimarddrs the initial burden of demonstrating
the existence of a medically determinalgpairment that prevents him or her
from engaging in any of his or hepast relevant work. 42 U.S.C.
81382c(a)(3)(H)(i)(incorporating 42 U.S.@423(d)(5) by reference); 20 C.F.R.
8416.912;Mason v. Shalala994 F.2d 1058, 1064 (3d Cir. 1993). Once the
claimant has met this burden, the burdeanthhifts to the Commissioner at Step 5
to show that jobs exist in significemumber in the national economy that the
claimant could perform that are consisteith the claimant’s age, education, work
experience and RFQ0 C.F.R. 8416.912(fMason,994 F.2d at 1064.

The ALJ's disability determination mualso meet certain basic procedural
and substantive requirements. Most sigaiit among these legal benchmarks is a
requirement that the ALJ adequately explain the legal and factual basis for this
disability determination. Thus, in order facilitate review of the decision under
the substantial evidence standard, theJ'Aldecision must be accompanied by "a
clear and satisfactory explicatiaf the basis on which it restCotter v. Harris
642 F.2d 700, 704 (3d Cir. 89). Conflicts in the evider® must be resolved and

the ALJ must indicate which evidence waepted, which evidence was rejected,
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and the reasons for rejecting certain evideihdeat 706-707. In addition, "[t]he
ALJ must indicate in his decision whiavidence he [or she] has rejected and
which he [or she] is relying on dle basis for his [or her] findingSchaudeck v.
Comm'r of Soc. Sed81 F.3d 429, 433 (3d Cir. 1999).dhort, an ALJ's disability
determination must also adequately explthe legal and factual basis for this
disability determination. This burden otiaulation applies wittparticular force to
all aspects of an ALJ's assessment awndluation of what is often conflicting
evidence. Thus, “[wlhen a conflict ithe evidence exists, the ALJ may choose
whom to credit but ‘cannot reject eviderfoe no reason or for the wrong reason.”

Plummer v. Apfell86 F.3d 422, 429 (3@ir. 1999) (quotingMason v. Shalala,

994 F.2d 1058, 1066 (3d Cir. 1993)).

B. Judicial Review of ALJ Deteminations — Standard of Review

Once the ALJ has made a disabiligetermination, it is then the
responsibility of this Court to indepeswtly review that finding. In undertaking
this task, this Court applies a spegifwell-settled and carefully articulated
standard of review. In an action umnde U.S.C. § 405(g) or 42 U.S.C. §1383(c)(3)
to review the decision of the CommissioérSocial Securitydenying a claim for
disability benefits, the "findings of the @wnissioner of Social Security as to any
fact, if supported by substantial eviden shall be conchive[.]" 42 U.S.C. §

405(g).
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The "substantial evidence" standard refsiew prescribed by statute is a
deferential standd of review.Jones v. Barnhayt364 F.3d 501, 503 (3d Cir.
2004). When reviewing the denial of diddp benefits, we must simply determine
whether the denial is supped by substantial evidendgtown v. Bowen845 F.2d
1211, 1213 (3d Cir. 19883ee alsaJohnson v. Comm'r of Soc. S&29 F.3d 198,

200 (3d Cir. 2008). Substantial evidence "does not mean a large or considerable
amount of evidence, but rather such valg evidence as a reasonable mind might
accept as adequate gapport a conclusionPierce v. Underwogd487 U.S. 552,

565, 108 S. Ct. 2541, 101 L. Ed. 2d 490 (1988is less than a preponderance of

the evidence but more thamere scintilla of proofRichardson v. Perales102

U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d 842 (1971). Substantial evidence
means "such relevant evidence as aarealsle mind might accept as adequate to
support a conclusionPlummer 186 F.3d at 427 (quotingentura v. Shalala55

F.3d 900, 901 (3d Cir. 1995)).

A single piece of evidence is not stdigtial evidence if the ALJ ignores
countervailing evidence or fails to rés® a conflict createdby the evidence.
Mason 994 F.2d at 1064. However, in anegdately developed factual record,
substantial evidence may be "something thas the weight of the evidence, and
the possibility of drawing two inconsistecbnclusions from the evidence does not

prevent [the decision] from being muorted by substantial evidenc&€bnsolo v.
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Federal Maritime Comm;n383 U.S. 607, 620, 86 S. Ct. 1018, 16 L. Ed. 2d 131
(1966). In determining ithe ALJ's decision is suppodédy substantial evidence
the court may not parse the record but rathest scrutinize the record as a whole.
Smith v. Califanp637 F.2d 968, 970 (3d Cir. 1981)eslie v. Barnhart304 F.
Supp. 2d 623, 627 (M.D. Pa. 2003 he question before this Court, therefore, is
not whether a claimant is disabled, ldtether the Commissioner's finding that he
was not disabled is supported by subséh evidence and was reached based upon
a correct application of the relevant la&eeArnold v. Colvin No. 3:12-CV-
02417, 2014 U.S. Dist. LEXIS 31292, 2014 \§40205, at *1 (M.D. Pa. Mar. 11,
2014) ("[1]t has been held that an ALJisags of law denote a lack of substantial
evidence.") (alterations omittedBurton v. Schweiker512 F. Supp. 913, 914
(W.D. Pa. 1981) ("The Secretary's determmrais to the status of a claim requires
the correct application dhe law to the facts.")see alsoWright v. Sullivan 900
F.2d 675, 678 (3d Cir. 199@hoting that the scope oéview on legal matters is
plenary);Ficca v. Astrug901 F. Supp. 2d 533, 536 (M.D. Pa. 2012) ("[T]he court
has plenary review of dkkgal issues . . . .").

Several fundamental legafopositions flow from this deferential standard of
review. First, when conducting this rew “we are mindful that we must not
substitute our own judgment for that of the fact findefifnsak v. Colvin 777

F.3d 607, 611 (3d Cir. 2014) (citifgutherford,399 F.3d at 552). Thus, we are
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enjoined to refrain from trying to reeigh the evidence. Rather our task is to
simply determine whether substantewidence supported the ALJ’'s findings.
However, we must also @rtain whether the ALJ'segtision meets the burden of
articulation demanded by the courts to deabformed judicial review. Simply
put, “this Court requires the ALJ to set forth the reasons for his decifiameétt
v. Comm'r of Soc. Sec. AdmiA20 F.3d 112, 119 (3d Ci2000). As the court of
appeals has noted on this score:

In Burnett,we held that an ALJ must clearly set forth the reasons for

his decision. 220 F.3d at 119.oftlusory statements . . . are

insufficient. The ALJ must provida “discussion othe evidence” and

an “explanation of reasoning” for shiconclusion sufficient to enable

meaningful judicial reviewld. at 120;see Jones v. Barnharg864

F.3d 501, 505 & n. 3 (3€ir. 2004). The ALJ, of course, need not

employ particular “magic” words:Burnettdoes not require the ALJ

to use particular language or adheto a particular format in
conducting his analysisJones 364 F.3d at 505.

Diaz v. Comm'r of Soc. Se&.77 F.3d 500, 504 (3d Cir. 2009).

Thus, in practice ours is a twofold taske must evaluate the substance of
the ALJ’s decision under a deéntial standard of rewe but we must also give
that decision careful scrutiny to ensurattthe rationale for the ALJ’s actions is
sufficiently articulated to permit meaningful judicial review.

C. Legal Benchmarks for the ALJ's Assessment of Medical
Treatment and Opinion Evidence

The Commissioner’'s regulations alset standards for the evaluation of
medical evidence, and defineedical opinions as “statements from physicians and

17



psychologists or other accaepte medical sources that reflect judgments about the
nature and severity of [a claimant'ghpairment(s), including [a claimant’s]
symptoms, diagnosis and prognosis, aivja claimant] can still do despite
impairments(s), and [a claimant’s] physicat mental restrictions.” 20 C.F.R.
8404.1527(a)(2). Regardless of its soutbe, ALJ is required to evaluate every
medical opinion receive@0 C.F.R. 8404.1527(c).

In deciding what weight to accortb competing medical opinions and
evidence, the ALJ is guided by facdooutlined in 20 C.F.R. 8404.1527(c). “The
regulations provide progressively more rigas tests for weighing opinions as the
ties between the source of the opiniowd ahe individual become weaker.” SSR
96-6p, 1996 WL 374180 at *2. Treatingusces have the closest ties to the
claimant, and therefore their opinionsngeally entitled to more weight. See 20
C.F.R. 8404.1527(c)(2) (“Gerdly, we give more weight to opinions from your
treating sources...”); 20 C.F.R. 8404.1502fining treating source). Under some
circumstances, the medical opinion ofraating source may even be entitled to
controlling weight. 20C.F.R. 8804.1527(c)(2)see alsoSSR 96-2p, 1996 WL
374188 (explaining that controlling weightay be given to a treating source’s
medical opinion only where it is well-supped by medically acceptable clinical
and laboratory diagnostic techniques, ands not inconsistent with the other

substantial evidence the case record).
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Where no medical source opinion éntitled to controlling weight, the
Commissioner’s regulations direct the AloJconsider the following factors, where
applicable, in deciding the weight givéo any non-controlling medical opinions:
length of the treatment relationship afréquency of examination; nature and
extent of the treatment relationship;etlextent to which the source presented
relevant evidence to support his or hedmal opinion, and the extent to which the
basis for the source’s conclusions were axyd; the extent to which the source’s
opinion is consistent with the recordasvhole; whether theource is a specialist;
and, any other factors brought to thieJ’s attention. 20 C.F.R. 8404.1527(c).

Furthermore, as discussed above, itbesyond dispute that, in a Social
Security disability case, the ALJ’'s decsimust be accompanied by "a clear and
satisfactory explication othe basis on which it restsCotter, 642 F.2d at 704.
This principle applies with particular fado the opinions ahtreating records of
various medical sources. As to thesedrmoal opinions and records: “Where a
conflict in the evidence exists, the Alnday choose whom to credit but ‘cannot
reject evidence for no reas or the wrong reason.Plummer v. Apfel186 F.3d
422, 429 (3d Cir. 1999) (quotingason 994 F.2d at 1066)kee also Morales v.
Apfel,225 F.3d 310, 317 (3d Cir. 2000).

Oftentimes, as in this case, an Almust evaluate medical opinions and

records tendered by both tremfiand non-treating sourcesidicial review of this
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aspect of ALJ decision-making is guideddsweral settled legalrets. First, when
presented with a disputed factual record, it is well-establislad[tthe ALJ — not
treating or examining physicians or &tadgency consulta;it— must make the
ultimate disability and RFC determination€handler v. Comm’r of Soc. Sec.,
667 F.3d 356, 361 (3d Cir. 2011)hus, “[w]here . . .the opinion of a treating
physician conflicts with thadf a non-treating, non-axining physician, the ALJ
may choose whom to credit but ‘cannofent evidence for no reason or for the
wrong reason.””Morales v. Apfel 225 F.3d 310, 317 (3d €Ci2000). Therefore,
provided that the decision is accompaniedabyadequate, articulated rationale, it
Is the province and the duty of the Alto choose which ndécal opinions and
evidence deserve greater weight.

In making this assessntesf medical evidence:

An ALJ is [also] entitled generallyo credit parts of an opinion
without crediting the entire opiniorbee Thackara v. Colvi\o.
1:14-CV-00158-GBC, 2015 WL 1295956, at *5 (M.D.Pa. Mar. 23,
2015); Turner v. Colvin, 964 F.Supp.2d 21, 29 (D.D.C.2013)
(agreeing that “SSR 96-2p does mpobhibit the ALJ from crediting
some parts of a treating sourcebpinion and rejecting other
portions”); Connors v. Astrue,No. 10-CV-197-PB, 2011 WL
2359055, at *9 (D.N.H. June 10, 2011 follows that an ALJ can
give partial credit to all medicapinions and can formulate an RFC
based on different parts frometldifferent medical opinionSee e.g.,
Thackara v. ColvinNo. 1:14-CV-00158-GBC, 2015 WL 1295956,
at *5 (M.D.Pa. Mar. 23, 2015).

Durden v. Colvin191 F. Supp. 3d 429, 455 (M.D. Pa. 2016).
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D. The ALJ's Decision in This Case is Supported By Substantial
Evidence

In this case we are mindful that ouview of the ALJ’s decision is limited to
determining whether the findings of the Alare supported by substantial evidence
in the recordSee42 U.S.C. 8405(g); 42 U.S.C. 81383(c)(3phnson v. Comm’r
of Soc. Sec529 F.3d 198, 200 (3d Cir. 200&jicca v. Astrue 901 F. Supp. 2d
533, 536 (M.D. Pa. 2012). lilnis context, substantial evidence “does not mean a
large or considerable amount of evidenget rather such relevant evidence as a
reasonable mind might accept as qdde to support a conclusionPierce v.
Underwood,487 U.S. 552, 565 (1988), and sialvgial evidence is less than a
preponderance of the evidence bubre than a mere scintill&ichardson v.
Perales 402 U.S. 389, 401 (1971).

Guided by these legal benchmarksge find that substantial evidence
supported the ALJ’'s decision to discd the medical opinion offered by Dr.
Schachter. As we have noted, Dr. &dfiter’'s opinion was offered through a check
block form. On this score, it is wellettled that: “[flormreports in which a
physician's obligation is only tcheck a box or fill in dlank are weak evidence at
best.”Mason v. Shalala994 F.2d 1058, 1068d Cir. 1993). Further, the strength
of this otherwise weak @&ence was further significantly eroded by the fact that
Dr. Schachter’'s assertion that Pasaneas totally disabled since 2009 was

contradicted in no less than three differarys: First, thisassertion conflicted
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with Passaretti's employment history whidvealed that he earned $96,845.80 in
2009, $101,377.28 in 201(nd $69,258.16 in 201Ifor total earnings of
$267,481.14 during this three-year span. (Tr. 131.) Second, this statement was
inconsistent with the law of thisase, as reflected in the prias judicatafinding
that Passaretti did not suffer from a difigbprior to August 0f2013. Finally, this
assertion was contradictedy Passaretti himself, v alleged in his initial
disability application an onset of dishtyi in October 2011, not 2009 as claimed
by Dr. Schachter. In fact, when rejectitigs medical opinion the ALJ found that
the doctor’'s claims that Passaretti hagem disabled since 2009 were plainly
contradicted by the fact that the “clainhamas able to work at [a] substantial
gainful activity level through 2011.” (Tr. 24.)

As a legal matter it is clear that the AlsJentitled, and in fact is required, to
make such judgments when evaluating medical opinion evid€eege.g., Durden
v. Colvin 191 F. Supp. 3d 42955 (M.D. Pa. 2016)Thackara v. ColvinNo.
1:14-CV-00158-GBC, 2015 WL 1295956, & (M.D. Pa. Mar. 23, 2015).
Moreover, in this case the ALJ’'s decision to discount Dr. Schachter’s opinion,
which asserted that Passaretti was ldesh at a time when he earned $267,000,
drew support from substantial evidenite the record. Furthermore, the ALJ’s

decision clearly articulated the basisr fthis credibility determination which
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rejected Dr. Schachter's opinion. Therefore, this judgment may not now be
disturbed on appeal.

Nonetheless, Passaretti argues tha #&LJ's analysis was inadequate
because it did not take into account tfmtion that Passaretti's payments from his
employer between 2009 and 2011 may have Ipeem in the nature of a subsidy,
rather than wages. Viewing these payteeas a subsidy, Passaretti argues that
receipt of this money by the plaintiffould not have undermined the doctor’'s
credibility. According to Passaretti, the @missioner should have accepted this
claim by Passaretti, or at a minimuiosid have conducted rfilner evidentiary
proceedings relating to the issue of whether Passaretti received a $260,000 subsidy
from his employer.

We disagree.

At the outset, we note that Passaretti's argument, which is premised on the
idea that the ALJ erred in failing t@cognize these payments—which exceeded
$260,000—as subsidies rather than veaggindamentally misconstrues what
subsidies are for purposes of a Social 8gcdisability adjudication. A “subsidy”
has a specific and narrow meaning in ttoatext. “An employemay, because of a
benevolent attitude toward handicapped individual, subsidize the employee's
earnings by paying more in wages thaa thasonable value of the actual services

performed. When this occurthe excess will be regarded a subsidy rather than
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earnings.”_Titles Il & XVI. Determining Wéther Work Is Substantial Gainful

Activity-Employees, SSR 833, 1983 WL 31255 at *3. Thus, a finding that

payments constituted a subsidy regsiire showing that the payments were
motivated by an employer's benevolertcea handicapped worker. A subsidy is
not a wholly elastic concept that cambrace any and all outside income an
employee receives. Recognizing the fundatally benevolent quality of any
employer subsidies, in practice the amoainsubsidies received by a worker have
typically been measured in hundreds ayusands of dollars, but not in an amount
exceeding $200,000, asached here by Passaretti.

Passaretti's argument that a remancesessary here to further explore
whether these payments constituted a islybfails for several reasons. First, the
sheer dimensions of theatined subsidy justify the ALJ’s decision to decline to
conduct further investigation tm this question. During the years at issue in this
case when Passaretti was being paid by Consolidated Edison, the threshold beyond
which moneys were considered wages anbstantial gainful activity instead of
some form of subsidy was $11,760 2009 and $12,000 2010 and 2011.
Accordingly, the total threshold below which Passaretti’s receipt of money would
be presumed not to amount to substdg@@nful activity woutl have been $35,760
from 2009 to 2011. Yet, Pam®tti's aggregate inconfeom Consolidated Edison

during this same time frame was $267,481.Therefore, inorder to accept
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Passaretti's argument that the paymenteelbeived were a subsidy and not earned
wages, the ALJ would havead to have determined that more than 86% of the
moneys Passaretti receiveadrfr Con-Ed over the span of three years were paid
“because of a benevolent attitude towarthandicapped individual, subsidize the
employee's earnings by paying more inges than the reasonable value of the
actual services performed.” SSR 83-3383 WL 31255 at *3. This assertion
blinks reality and, in fact, cases whitiave found that moneys received by a
claimant were subsidies instead of waggenerally have involved sums which
only slightly exceeded the $12,000 threlshfor substantial gainful activitySee,
e.g., Chancellor v. BerryhillNo. 17-CV-00609-MSK2018 WL 1026866, at *6
(D. Colo. Febh. 22, 2018) ($16,00@Id subsidy);Burnside v. BerryhillNo. 2:17-
CV-01329, 2017 WL 5710460, at *&6.D.W. Va. Oct. 30, 2017)eport and
recommendation adoptedo. 2:17-CV-01329, 207 WL 5707543 (S.D.W. Va.
Nov. 27, 2017) (half-pay giveto part-time pastor for five months following heart
attack held subsidy). Passaretti cites to naydé authority which supports his
position that 86% of a worker’s income ouaree years, or more than $231,000,
should be considered a subsidy rather than wages and we have found no legal
supported for this very elastic view of athconstitutes a subsidy. Therefore, we
conclude that the ALJ did not err in regaly this issue withaufurther evidentiary

inquiry.
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Furthermore, Passaretti’'s argument igsdiee fact that the characterization
of what constitutes a subsidy; th#&, payments reflecting an employer’s
benevolent attitude toward a hangipad worker, should be made by the
employer, and not the employee. In fashere the evidence that an employer’s
payments constituted a subsidy consistgdly of the claimant’s own assertions,
courts have typically discounted such clairBeeSmith v. Colvin No. CV 15-
5135, 2017 WL 744572, at *11 (& La. Feb. 3, 2017),report and
recommendation adopted submmoSmith v. Soc. Sec. AdmiNo. CV 15-5135,
2017 WL 736041 (E.D. La. Feb. 24, 2017). Thigciple applies here and is fatal
to Passaretti’'s argument that the ALJ erredailing to view these payments as a
subsidy. In this case, the only proofathPassaretti tenders in support of this
subsidy claim is his own declaration, a form of proof which is simply insufficient
to carry the plaintiff's burden of pof and persuasion on this issue.

Nor does this belated submission by Rasiti asserting that he received a
$267,000 subsidy from Con Ed justifyrew evidence remand in this case. 42
U.S.C. § 405(g) provides that: “The county . . . at any time order additional
evidence to be taken before the Comnoissr of Social Security, but only upon a
showing that there is new evidence whishmaterial and that there is good cause

for the failure to incorporate such evidemetw the record ira prior proceeding.”
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In exercising this authority, the UniteStates Court of Appeals for the Third
Circuit has emphasized that a claima®eking remand on the basis of new
evidence must demonstrateatithe additional evidence is both new and material,
and that the claimant hagbod cause for not submittingetlevidence to the ALJ for
his initial review.Szubak v. Sec’y of ldkh and Human Servs/45 F.2d 831, 833
(3d Cir. 1984). Where such criteria are nteg district court may enter what is
colloquially referred to as a “sentence siginand pursuant to the sixth sentence of
42 U.S.C. § 405(9).

In order for a claimant to prevail @request for a sentence six remand, the
evidence to be considered must firsilyrbe “new evidence” and “not merely
cumulative of what is akady in the record.Szubak745 F.2d at 833. Second, the
evidence must be “materialneaning that it must b&elevant and probative fd.

In making this determination,

the materiality standard of 8§ 8(@) requires “that there be a
reasonable possibility that themevidence would have changed the
outcome of the Secretary's determinatiotd” See also Booz v.
Secretary of Health and Human Servicé34 F.2d 1378, 1381 (9th
Cir. 1984);Dorsey v. Heckler702 F.2d 597, 604—-0&th Cir. 1983);
Chaney v. Schweike59 F.2d 676, 679 (5th Cir. 1981). Thus, to
secure remand, a claimant mwdtow that new evidence raises a
“reasonable possibility” of reveamb sufficient to undermine
confidence in the prior decision. &tburden of such a showing is not
great. A “reasonable possibility,” whitlequiring more than a minimal
showing, need not meet a prepondegatest. Instead, it is adequate if
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the new evidence is material anerth is a reasonable possibility that
it is sufficient to warrant a different outcome.

Newhouse v. Heckle?53 F.2d 283, 287 (3d Cir. 1985). Further, “[a]n implicit
materiality requirement is that the newdance relate to the time period for which
benefits were denied . . .Szubak745 F.2d at 833 (citing/ard v. Schweike686
F.2d 762, 765 (9th Cir. 1982)).

In practice,

[flour factors must be considat pursuant to this requiremefee,
e.g., Newhouse v. Hecklé153 F.2d 283, 287 (3d €Cil985). First, the
evidence must be new and not mem@lynulative of what is already in
the recordld. at 287. Second, the evidenoeist be material, relevant
and probativeld. Third, there must exist a reasonable probability that
the new evidence would have cadighe Commissioner to reach a
different conclusionld. Fourth, the claimant must show good cause
as to why the evidence was natcorporated into the earlier
administrative recordd.

Scatorchia v. Comm'r of Soc. S&k37 F. App'x 468, 472 (3d Cir. 2005).

Judged by these guideposts, Passarenew evidence remand argument
fails because this information relatingttee substantial earnings he received from
2009 through 2011, was notamy sense new. Rather, tteeeipt of this money by
Passaretti had been known by the claimantifany years. In addition, since these
$267,000 payments are not reasonablycepisble of an interpretation as a
benevolent subsidy from his employer, teisdence cannot be seen as material to

the disability determination in this @as Furthermore, given the fact that
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Passaretti’'s claim related tthe period beginning imPAugust 2013, and this
employment evidence was merely a faconsidered by the ALJ in assessing the
credibility of Dr. Schachter’s disability pert, it is doubtful that this would be
deemed material under 8405(g) since the eawté did not directly “relate to the
time period for which ben#$ were denied. . . .Szubak 745 F.2d at 833 (citing
Ward, 686 F.2d at 765. Since Passarettidraission did not meet the exacting
legal standards justifying a new evidence redydhe plaintiff is not entitled to this
extraordinary relief in this case.

Finally, we conclude that any ikare by the Commissioner to further
consider this subsidy question would benhigss error on the unique facts of this
case, where Dr. Schachter’s opinion waslfafiawed in a number of respects. In
Social Security appealsogrts may also apply harmless error analysis when
assessing the sufficiency of an ALJ’s decisiBaaman v. Soc. Sec. AdmBR1 F.
App'x 134, 135 (3d Cir. 2009). “Under therhdess error rule, an error warrants
remand if it prejudices a party's ‘substantial rights.” An error implicates substantial
rights if it likely affects the outcome ahe proceeding, or likely affects the
‘perceived fairness, integrity, or publieputation of [the] proceedings.Hyer v.
Colvin, 72 F. Supp. 3d 479, 494 (D. Del. 2014).

In this case, entirely aside from the £& determination that Dr. Schachter’s

opinion deserved no weight because #iroled that Passaretti was disabled at a
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time when he earned motlean $267,000, this medical opinion was substantially
undermined in at least three other matenays. First, the opinion was expressed
in a check block form, whichis “weak evidence at bestMason v. Shalala994
F.2d 1058, 1065 (3d Cir. 1993). In additidhis statement was inconsistent with
the law of this case, asflected in the priores judicatafinding that Passaretti did
not suffer from a disability prior to Augu®f 2013. Finally, this assertion was
contradicted by Passaretti himself, who gdié in his initial dsability application
an onset of disability in 2011, not 2009 @aimed by Dr. Schachter. Given these
other, independent grounds fdiscounting this particulanedical opinion, we find
that any alleged failure by¢hALJ to further explore Pagssdti’'s contention that he
received a nearly quarterilion dollar subsidy fom his former employer was, at
most, harmless error.

In sum, the ALJ’s assessment of thedence in this caseomplied with the
dictates of the law and was supported blgstantial evidence. This is all that the
law requires, and all that a claimdike Passaretti can demand in a disability
proceeding. Thus, notwithstanding Passasstirgument that this evidence could
have been further explained, or midtdave been viewed in a way which would
have also supported a diffetefinding, we are obliged to affirm this ruling once
we find that it is “supported by substah evidence, ‘even [where] this court

actingde novomight have reached a different conclusiodiénsour Med. Ctr. v.
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Heckler,806 F.2d 1185, 1190-91dZir. 1986) (quotingHunter Douglas, Inc. v.
NLRB, 804 F.2d 808, 812 (3d Cir. 1986)). dardingly, underthe deferential
standard of review that applies tappeals of Social Security disability
determinations we conclude thatubstantial evidence supported the ALJ’s
evaluation of this case. Therefore, we \&ifirm this decision, direct that judgment
be entered in favor of tr@efendant, and instruct the clerk to close this case.

An appropriate order follows.

So ordered this bday of July, 2018.

k! Martin C. Carlson
Martin C. Carlson
UnitedStatesMagistrateJudge
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