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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ROBERT H. THOMAS, No.4:17-CV-02164
Petitioner, (JudgeBrann)
V. (Magistrate Judge Carlson)

COMMONWEALTH OF
PENNSYLVANIA and
PA STATE ATTORNEY GENERAL,

Respondents.
MEMORANDUM OPINION
MAY 30, 2019
. BACKGROUND
Robert H. Thomas filed this 28 UG § 2254 petition challenging his state
court conviction and sentenéeln April 2019, Magistrate Judge Martin C. Carlson
issued a Report and Recommendation recommending that this Couifftradengs’
petition as time-barretl Thomas hadiled timely objections to the Report and
Recommendation, asserting that his untymaétition should be reviewed on the

merits because (1) he is entitled to equitable tolling and (2) he is actually innocent
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of the crime of convictiod. Because Thomas timely @gsfed to Magistrate Judge
Carlson’s recommendations, those recommendations are reviewed de novo.
[1.  DISCUSSION

Thomas asserts that he is entitlecetpuitable tolling for three reasons: (1)
Thomas’attorney erroneously advised him thed had one year to file a PCRA
petition with the state court, and had aditional year after the conclusion of the
PCRA proceedings to file 8§ 2254 petition; (2) Thomasperienced personal issues,
including hernia surgery, the discoverylamps on his thyroid, and the unexpected
death of his son; and (3) Thomas waject to a prison transfer and several
lockdowns while incarceratéd.The Court concludes thabne of these events are
extraordinary circumstances sufficient to warrant equitable tolling.

“As summarized by the Supreme Cnuigenerally, a litigant seeking
equitable tolling of the AEDPA’s one-year statute of limitations bears the burden of
establishing two elements: (1) that he basn pursuing his rights diligently, and (2)

that some extraordinaryrcumstance stood in his way?™“[E]quitable tolling is
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(quoting 28 U.S.C. 8§ 636(b)(1)).
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appropriate when principles of equityould make the rigid application of a
limitation period unfair, but . . . a court should be sparing in its use of the doctrine.”
As to the first prong of that test, “fi¢ diligence required for equitable tolling
purposes is reasonable diligence, not maxn, extreme, or exceptional diligencde.”
However, “[t]he fact that a petitionerpsoceeding pro se doast insulate him from
the ‘reasonable diligence’ inquiry and hiskeof legal knowledge or legal training
does not alone justify equitable tolling.With regard to the second pronfg]‘court
measures the extraordinaryratimstances prong subjectivelf.” “In analyzing
whether the circumstances [Thas] faced were extraordiry, the proper inquiry is
not how unusual the circumstanakkeged to warrant tolling is among the universe
of prisonersput rather how severe an obstacle it is for the pris@rateavoring to
comply with AEDPA's limitations period!* “In addition, for a petitioner to obtain
relief there must be a causal connaati or nexus, between the extraordinary
circumstances he faced ane fbetitioner’s failure to fila timely federal petition!?

As to the erroneous advice allegedffeced by Thomas’ statcourt counsel,

the United States Court of Appeals for fhi@rd Circuit has rejected the argument
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11 1d. at 802-03 (ellipsis and internal quotation marks omitted).
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that an attorney’s poor advice or miscalculation of the deadline to file a § 2254
petition “constitutes extraordinary circgtances for purposes of equitable
tolling.”*® Rather, only an attorneyedfirmative malfeasanaowill suffice.}* Thomas

has not alleged malfeasaneg¢;most, Thomas alleges negligence on the part of his
state court counsel, which is indafént to merit equitable tolling.

Regarding Thomas’ personal issues,fitet event—the unexpected death of
his son—is undoubtedly tragic. HowevE&homas states that his son died in 215,
one year prior to the completion of Thagh PCRA proceeding and well prior to the
deadline to file a § 2254 petition. Thateav is therefore insufficient to warrant
equitable tolling, as the temporal gapvibeen the death of Thomas’ son and the
filing deadline undermines any assertion thAbmas was hindered in his ability to
file a timely § 2254 petition.

Similarly, although Thomas’ herniasurgery may have temporarily
incapacitated him, that surgery occurredluty 2016, approximately four months
prior to the completion of fomas’ state court proceedingsWhile the duration of
Thomas’ incapacitation is somewhat uncleanvias able to file a motion in his state

court proceeding as early as August 20d8jch indicates that Thomas’ hernia

13 Johnson v. Hendrick$14 F.3d 159, 163 (3d Cir. 2002).
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surgery did not impact his ability file a timely § 2254 petitiol. Additionally,
while Thomas complains of ongoing collatezfiects from the surgery, he has been
able to pursue litigation notwittestding those collateral effedfs.

Thomas also asserts that doctors hdigeovered five lumps on his thyroid
and, as a consequence, Thomaderwent testing during 2016 and 26171t is
notable that Thomas provides no evidencsupport his assertion that he suffered
from such a medical issue, despite offg evidence that he underwent hernia
surgery?® Ultimately, Thomas “bears the burden of showing that such an
extraordinary event has stood in his wéy,and his allegation—absent any
supporting documentation wubstantiate his claim @ny allegation that such a
medical condition interfered i his ability to file a 254 petition—is insufficient

to warrant equitable tollinéf.
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Finally, Thomas notes that he wasarnsferred to another facility and he
experienced multiple lockdowmkiring his incarceratiomoth of which purportedly
prevented Thomas from tiryefiling his § 2254 petitiort?> As to the prison transfer,
Thomas does not allege that the transteuored in the lead up to the filing deadline,
nor does he explain how the transfer ealisim to file his petition approximately
six months late. Thus, Thomas’ meransfer between facilities cannot form the
basis for equitable tollingf. Similarly, the lockdownshat Thomas experienced are
ordinary incidents of prison life, ande has not explained when the lockdowns
occurred or how those lockdowns pretezh him from timely filing his § 2254
petition?®

More importantly, even assuminghe existence of extraordinary
circumstances, Thomas hasdaano showing that he exesed due diligence. To
the contrary, Thomas’ arguments appg&arcenter around the contention that he

followed his attorney’s advice regardingethmitations period, rather than making
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24 Cf.Robinson v. JohnspB13 F.3d 128, 142 (3d Cir. 2002) (treerghat “deprived [petitioner]
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(9th Cir. 2006) (rejecting clai that lockdown entitled petther to equitable tolling “as
[petitioner] has not shown that the state dehietaccess to the library during the lock down,
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any effort to independently verify weh his § 2254 petition was due. Thomas
therefore is not entitled to equitable tolling.

Thomas also asserts that his failuréineely file his 82254 petition should be
excused because he has made ag@ate showing of actual innocerfeThomas
contends that his actual innocencsupported by DNA testingonducted on a piece
of duct tape, the prosecution’s failure tdesrsurveillance footage into evidence at
trial, and his attorney’s ineffective performartéelo demonstrate actual innocence,
“first, a petitioner must present newgliable evidence and second, show by a
preponderance of the evidence that it iseriikely than not that no reasonable juror
would have convicted him in ¢hlight of the new evidencé® The Supreme Court
has emphasized that “to be credible’gateway claim requires ‘new reliable
evidence—whether it be exculpatory stifc evidence, trustworthy eyewitness
accounts, or critical physical evidencéat was not presented at triad>”

Thomas’ actual innocence claim fallecause it is not supported by new,
reliable evidence. Although Thomas ipisi to DNA evidencethat evidence was
available and presented at tialAs to Thomas’ claimghat the video surveillance

was not entered into evidence, this wa®wn at the time of Thomas’ trial.
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Furthermore, while Thomas contends thatildeos would havehown that he “was
not at any of the place thatghwas said to have been”%tis mere assertion in a
brief is not evidenc® and cannot support a claim of actual innocence.

Additionally, in his petition Thomas astethat he recently discovered that
charges were filed against one of the gobfficers investigatig Thomas’ case, and
this fact was never revealed to the defefiself true, this constitutes strong
impeachment evidence but is not evidencenobcence. Standing alone, “[m]ere
impeachment evidence is generally not sigfit to satisfy tb actual innocence
gateway standarc® Finally, the Court notes thatyen if Thomas had presented
new evidence—when viewed as a wdielthe evidence is insufficient to
demonstrate that no reasonable juror could have convicted him of the underlying
crimes. Accordingly, Thomasisaertion of actual innocence fails.

[Il. CONCLUSION

In sum, Thomas has failed to demiwate actual innocence or entitlement to
equitable tolling andfor those reasons, Magistrate Judge Carlson’s Report and
Recommendation will be adopted. Camsently, Thomas’ § 2241 petition will be

denied as time-barred.
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An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge




