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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MICHAEL MOLCON, No. 4:18-CV-00596
Plaintiff, (JudgeBrann)
V.
TIM BETTI,
Defendant.

MEMORANDUM OPINION
JANUARY 15, 2020

Plaintiff Michael Molcon, a prisome presently confined at the State
Correctional Institution at Benner in Bdiate, Pennsylvania, filed a complaint
pursuant to 42 U.S.C. § 1983 allegingEighth Amendment claim regarding the
medical care that was not provided to hwimle confined at th Lackawanna County
Prison! Presently before the Court isféedant Tim Betti’'s Motion for Summary
Judgment, which is ripe for adjudicatiérizor the reasons thftllow, the Court will
deny the motion as unsupported but dismiss spontéhe remaining claim against
Defendant Betti pursuant to 28 U.S.C. § 1@)&)(B) for substantially the same

reasons raised in the motion.

1 ECF No. 1.
2 ECF No. 30.
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l. FACTUAL BACKGROUND

Plaintiff is Pennsylvania state prisonho at all timesrelevant to the
complaint was an inmate #te Lackawanna County PrisénPlaintiff suffered
injured ribs on November 2, 2016, and goiied back and loose teeth on November
15, 2016, from fallig out of his bed. He requested medical treatment from the
Medical Department at Laekvanna County Prison on more than one occasion, and
did not receive a respon3e.

During this time, medical treatmentrfommmates at the Lackawanna County
Prison was provided by an independent @mtor, Correctional Care, Inc. (CCl).
The president of CCl is Dr. Edward Zalogad Dr. Zaloga, along with the CCI staff
of nurses and physician assistants, wesparsible for the ovall medical care of
LCP inmated. In the complaint, Plaintiff altpes that as acting warden of the
Lackawanna County Prison, f2adant Betti, should besponsible for allowing his

medical staff to be neglpt. Defendant Medical Partment was previously

SeeECF No. 1 at 3.

ECF No. 1.

Id.

ECF No. 32 at 1. Defendant Betti includes thistfial allegation as an undisputed fact in the
motion. Because there is no factual support fisralegation in the record, the Court notes
but does not rely on it.

7 ECF No. 32 at 1. Defendant Betti includes thist@ial allegation as an undisputed fact in the
motion. Because there is no factual support fisrahegation in the record, the Court notes
but does not rely on it.
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dismissed as a party for failure to statelaim against thempon which relief may
be granted because a deparitris not a “person” as that term is used in § 1983.
1. DISCUSSION
A.  Summary Judgment
Summary judgment should be granted when the pleadings, depositions,
answers to interrogatories, admissions on fled affidavits show that there is no
genuine dispute as to any material fant that the moving party is entitled to a
judgment as a matter of laWwA disputed fact is matei when it could affect the
outcome of the suit under the governing substantive'daiv.dispute is genuine if
the evidence is such thateasonable jury could return a verdict for the nonmoving
party!! The Court should view the facts in the light most favorable to the non-
moving party and make all reasonainiferences in that party’s favét. When the
non-moving party fails to refute or opmoa fact, it may be deemed admittéd.
Initially, the moving party must showhe absence of a genuine issue

concerning any material fatt. Once the moving party has satisfied its burden, the

8 SeeECF No. 21

° Fed. R. Civ. P. 56(c).

o Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

1 d. at 250.

2 Hugh v. Butler County Family YMCA18 F.3d 265, 267 (3d Cir. 2005).

13 SeefFed. R. Civ. P. 56(e)(2); Local R. 56.1 (“Aflaterial facts set forth in the statement
required to be served by the moving party willde@med to be admitted unless controverted
by the statement required to $erved by the opposing party.”).

14 See Celotex Corp. v. Carrett77 U.S. 317, 323 (1986).
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non-moving party, “must present affirmatiggidence in order to defeat a properly

supported motion for summary judgmeft.”“While the evidence that the non-

moving party presents may be either directcircumstantialand need not be as

great as a preponderance, the ewvigemust be more than a scintilf&.”

Here, the Court finds that DefendaBetti has not carried his burden in

demonstrating the appropriateness spimmary judgment. Rule 56 explicitly

requires that the moving party “must” demwate the indisputability of its facts by

“citing to particular pag of materials in the record, including depositions,

documents, electronically stored information, affidavits or declarations, stipulations

(including those made for purposestioé motion only), admissions, interrogatory

answers, or other materials.” Although Defendant Bettias included a statement

of material facts, which consists of only two paragraphs, he has failed to support

these assertions by “citing to particular past materials in the record,” as required

by the Federal Rules. Inded2kefendant Betti hgwrovided no record at all. Because

he has failed to carry his burden temonstrate that summary judgment is

appropriate, the Court must deny the motfon.

15
16
17

18

Anderson477 U.S. at 257.

Hugh 418 F.3d at 267 (citingnderson477 U.S. at 251).

Fed. R. Civ. P. 56(c)(1)(A).

That Plaintiff has failed to fate the statement of materfalcts, which may, under certain
circumstances, deem them admitted, is unavailing to the Defendant because (1) the plain
language of Rule 56 requires the recargmort for any proffered fact before summary
judgment may be granted, and ir Court of Appeals has lafppen the question of whether
summary judgment may be granted based ctuéh assertions deemed admitted but not
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B.  Sua Sponte Dismissal Under 28 U.S.C. § 1915(e)(2)(B)

Although the Court is precludefilom granting summary judgment upon
Defendant’s motion, the Court is mindful thie chief legal argument made therein,
I.e. Defendant was not personally involvediire medical treatment Plaintiff did or
did not receive at Lagkvanna County Prison.

Under 8§ 1915(e)(2)(B) of the Prisonatigation Reform Act, the Court has
an obligation to dismiss a complaint “atyamme the court determines” the complaint
is frivolous or malicious, fails to statecéaim on which relief may be granted, or
seeks monetary relief against dedelant who is immune from sud#. That section
applies to this action because Plaintif€mnplaining about pra conditions and is
a prisoner proceedirig forma pauperig®

In determining whether a prisoner's complaint states a claim under §
1915(e)(2)(B), the Court is guided by the RuRb)(6) motion to dismiss standard.

Under Rule 12(b)(6), the Court must “accept all factual allega@eneue, construe

supported by record evidenc8ee Anchorage Assocs. v. Virgin Islands Bd. of Tax Review
922 F.2d 168, 176 (3d Cir. 1990) (“It may be thataalaule like Rule 6(i) could provide, or
be construed to mean, that all of the uncontredefécts stated in @an connection with the
motion may be accepted as true by the coudthdr or not so evidenced. We need not
resolve that issue here, however.”).

v 28 U.S.C. § 1915(e)(2)(B)Sege.g, Brown v. Sage941 F.3d 655, 659 (3d Cir. 2019) (en
banc) (noting that under the PLRIe district court shall at any time dismiss any case which,
inter alia, fails to state a claim upon veh relief may be granted)opez v. Smitl203 F.3d
1122, 1126 n.6 (9th Cir. 200@pwer v. Rey2016 WL 7324526 (M.D. Pa. Dec. 16, 2016);
Bracey v. Pa. Dep't of Corrs2012 WL 1825828 (W.D. Pa. May 18, 2012) (“The Court's
obligation to dismiss a complaint under theRALscreening provisions is not excused even
after defendants have filed a motion to dismiss.”).

20 See28 U.S.C. § 1915(e)(2).



the complaint in the light most favorable to the plaintiff, and determine whether,
under any reasonable reading of the complahe plaintiff may be entitled to
relief.”?! While a complaint need only contain “a short and plain statement of the
claim,”?? and detailed factual allegations aret required, a complaint must plead
“enough facts to state a claim tolieé that is plausible on its facé® “The
plausibility standard is not akin to a probability requirement, but it asks for more
than a sheer possibility that a defendant has acted unlawdtilly.”
Here, Plaintiff has brought his cditgtional claim against Defendant Betti

pursuant to 42 U.S.C. § 1983, which provides in pertinent part:

Every person who, under color of asyatute, ordinance, regulation,

custom, or usage, of any State or Territory, subjects, or causes to be

subjected, any citizen of the Unitedats or other person within the

jurisdiction thereof to the depritian of any rights, privileges, or

immunities secured by the Constitutiand laws, shall be liable to the

party injured in an action at law,isin equity, or other proper proceeding
for redress.

“To establish a claim under 42 U.S.C. § 1988 plaintifff must demonstrate a
violation of a right secured by the Cdngtion and the laws of the United States
[and] that the alleged deprivation we@mmitted by a person acting under color of

state law.?> “A defendant in a civil rightaction ‘must have psonal involvement

2 Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009) (quotklillips v. County of
Allegheny 515 F.3d 224, 231 (3d Cir. 2008)).

2 Fed. R. Civ. P. 8(a)(2).

23 Bell Atlantic Corp. v. Twomb)J\650 U.S. 544, 555, 570 (2007).

24 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotations omitted).

25 Moore v. Tartler 986 F.2d 682, 685 (3d Cir. 1993).
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in the alleged wrongs to be liable,na ‘cannot be held responsible for a
constitutional violation which he or sheither participated in nor approved®”
Further, supervisory liabilitycannot be imposed under § 1983 I®spondeat
superior?’ “Absent vicarious liability, each @ernment official, his or her title
notwithstanding, is only liabléor his or her own misconduct® A plaintiff must
show that an official’s conduct caused tleprivation of a federally protected rigfit.
Consequently, the Court must disnmiBsfendant Betti becese the complaint
is devoid of any allegation of his persl involvement regarding the medical
treatment Plaintiff requested at the Laalkanna County Prison. Plaintiff does not
allege that Defendant Betti th@ny actual knowledge ofahtiff or his requests for
medical treatment. The compiathus lacks any nexus between the facts alleged by
Plaintiff and the conclusory allegatiorattDefendant Betti should be “responsible”
for the medical treatment he did or didt meceive. Further, even considering the
allegations in light of Defendant Be#i supervisory role as warden of the

Lackawanna County Prisonsapervisory official haso affirmative constitutional

% Baraka v. McGreevey81 F.3d 187, 210 (3d Cir. 20073ee Evancho v. Fishet23 F.3d
347, 353 (3d Cir. 2005R0de v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988).

27 See Ashcroft v. Igbab56 U.S. 662 (2009Monell v. Department of Social Servicd86
U.S. 658 (1978)Rizzo v. Goodet23 U.S. 362 (1976purmer v. O’Carroll 991 F.2d 64, 69
n.14 (3d Cir. 1993).

2 |gbal, 556 U.S. at 677.

29 See Kentucky v. Graha#73 U.S. 159, 166 (1985} ittlemacker v. Prassé28 F.2d 1, 3
(3d Cir. 1970) (A plaintiff “must portray spiic conduct by state offials which violates
some constitutional right.”).



duty to supervise or discipline subordes so as to prevent the violation of
constitutional rights® Here, there are simplyo allegations of personal
involvement, participation, or even kntasige of the wrongallegedly suffered by
Plaintiff. Given the lack of allegationsgal by Plaintiff, the complaint fails to state
a claim against Defendant Betti and theactmust be dismissed without prejudice
pursuant to 8 1915(e)(2)(B).

Generally, “plaintiffs who file complais subject to dismissal . . . should
receive leave to amend unless ameedinwould be inequitable or futilé?” The
Court will therefore grant leavto amend in order tdlew Plaintiff an opportunity
to amend his complaint in conformaneih this Memorandum Opinion.

IV. CONCLUSION

Based on the foregoing, the motion for summary judgment will be denied and

the complaint will be dismissed without prdjce with leave to amend granted. An

appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
United States District Judge

3 Brown v. Grabowski922 F.2d 1097, 1120 (3d Cir. 1990).
31 Grayson v. Mayview State Hosp93 F.3d 103, 114 (3d Cir. 2002).
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