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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JAMES SMITH, No.4:18-CV-01134
Plaintiff, (JudgeBrann)
V.

PENNSYLVANIA DEPARTMENT
OF CORRECTIONSet al,

Defendants.

MEMORANDUM OPINION
MARCH 16, 2020

Plaintiff James Smith, a prisoner presemiynfined at the State Correctional
Institution at Waymart in Waymart, Resylvania, filed an amended complaint
pursuant to 42 U.S.C. 88 1983 and 198%] the Americans with Disabilities Act
regarding Defendantsilleged failure to makeraasonable accommodation for him
to participate in a mandatory sex offender training program. Plaintiff also alleges
that Defendants acted discriminatorilgdadenied him due process in refusing to
allow him to participate in the trainifgPresently before éhCourt is Defendants’
motion to dismiss, which isow ripe for dispositiod. For the reasons that follow,

the Court will grant in part the motion to dismiss.
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I BACKGROUND

Plaintiff James Smith, a state prisoner presently confined at the State
Correctional Institution at Waymart angreviously incarcerated at the State
Correctional Institution at Mahanoy seekshiong this putative class action on
behalf of himself and other similarlytgated inmates who were prevented from
being program compliant prior to the epgiion of their minimum sentence term
through the deliberate indifference, disaination, and retaliation of prison stéff.
Further, Plaintiff alleges that such actiarigrison staff violad the Americans with
Disabilities Act and the Civil Rights Conspiracy Claims A@pecifically, Plaintiff
alleges that sex offender inmates, who are requioedomplete sex offender
programming prior to being considered foarole at the end of their minimum
sentence term and who are housed @itifirmary housing unit or a personal care
unit, are prevented by prison staff fmo timely completely this required
programming due to their housing statudhis, in effect, precludes Plaintiff and
others allegedly similarly situated fromibg considered for parole at the end of
their minimum sentence term, and they @wen forced to rema incarcerated for,
in at least one instance, over a year pasfitet date on which #y could have been

paroled.

ECF No. 29 at 2, 3.
Id. at 2.
5 |d. at 3-4.



Plaintiff alleges that prison gfamust reasonably accommodate these
prisoners even though they are housed @itifirmary or a personal care unit, so
that they may timely complete theirguered sex offender pgramming. The
allegations relevant to Plaintiff' sidividual circumstances are as follows.

On November 14, 2014, Plaintiff pleglilty to involuntary deviate sexual
intercourse, and a few dajester entered into a plea agreement with the District
Attorney for Delaware Counfy. Under the terms of his plea agreement, Plaintiff
would be sentenced to three to six years imprisonmentevaluating whether to
accept the plea agreement, Plaintiff askedchiminal defense attorney if he would
be released at his minimum sentence terta déthree years if he complied with all
conditions of his seehce and behaved wéll. His attorney responded in the
affirmative, and Plaintiff acceptetie terms of the plea agreem&nOn March 3,
2015, Plaintiff was sentenced to the agreed upon three to six years’ impriséhiment.
His minimum sentence term date svaalculated by Defendant Pennsylvania
Department of Correctio$DOC”) to be August 18, 201%.

In April 2015, Plaintiff was sent t&Cl Camp Hill to undergo the DOC'’s

diagnostic and classification progrand. at 10. There, he was informed of the

6 Id.ato.
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prescriptive programming he would needcctimplete prior to being considered for
entry into the state’s parole relegs®gram at his minimum sentencing dte.
Plaintiff's required programming consistefl (1) batterers group, (2) sex offender
program — low intensity (“SOP;" and (3) violence preventida.

According to Plaintiff's DC-43 Integited Correctional Plan, Plaintiff was
recommended for the batterers group and the violence prevention group by non-
party Imler on June 5, 201%d. at 58. Plaintiff was enrolled in those programs and
completed them in 2018. Defendant McGee, who is tiestructor of and in charge
of enrolling inmates in SOP and is alscchmarge of tracking an inmate’s minimum
sentence date to ensure that they angnam compliant, recomemded Plaintiff for
SOP on August 31, 2015. All sex offenders, including Plaintiff, must complete
SOP prior to release on parole; Pldinélleges that no seoffender has been
released on parole withoutdt completing this programmiri§.

Plaintiff's difficulty in being permittedo complete his final program, SOP,
apparently started when he was admitietb and permanently housed in the

infirmary housing unit (“IHU”) at SCI Mahanoy in April 2016 because he needs

12 d.
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supplemental oxygeH. Although Plaintiff needs gplemental oxygen at times, he
is able to attend to his routine activiti@scluding walking around, and, for long
distances, using a wheelchdirPlaintiff leaves the IHU for recreation, the library,
religious services, gym,oacerts, and other activitiés. Plaintiff has medical
clearance to travel outside the IHUattend programs available to inmates housed
in the general populatiofi. According to Plaintiff, h&ean be withotisupplemental
oxygen for up to three hours at a tisdeThe SOP meetings only last an hour and a
half at a time, and Plaintiff could eansported to them in a wheelchir.

On February 20, 2017, Plaintiff subrett an inmate request addressed to
Defendant Gladfelter, Plaintiff's correotis counselor, asking about placement in
SOP and whether he hhdd any disciplinary morts in his file that he did not know
about® Plaintiff alleges that thirequest went unanswered.

On March 2, 2017, Plaintiff received notice from the Board of Parole
informing him that he would not be codered for parolebecause he had not

completed SOP, as requir&d Plaintiff then submitted a request slip to Defendant

17 1d. at 14. Although not alleged in the amended damp Plaintiff explains in his brief in
opposition to the motion to dismiss thatduéfers from chronic obstructive pulmonary
disease and emphysema.
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Kellner, his corrections unit manager, agkivhy he was not permitted to complete
his final program, and again asking whettieare were any digadinary reports or
misconduct reports in his fif®. Defendant Kellner rg®nded that no disciplinary
reports were in his file, and asked Ptdfrwhat courses he needed to compFéte.
On March 8, 2017, Plaintiff subnmati a request slip to Defendant
Superintendent Delbaso, the superintendent of SCI Maharkaygaghy he was not
permitted the opportunity to complete firsal SOP programming course, asked to
be provided in writing the reason for no¢ing permitted to complete SOP, and
inquired as to the status of any disciplinary reports in higfilelaintiff received a
response to this request from Defendifatson, a deputy superintendent at SCI
Mahanoy, who informed Plaintiff that meeded to follow up with his unit teath.
Plaintiff then sent a written request tofBredant Kellner advising him that he is
required to complete SOP, tha has been waiting to barolled in it, and thanking
Defendant Kellner for his consideration in enrolling Bfn.Defendant Kellner
replied that Plaintiff would need tmuotact Defendant McGee about placement in

that program.Id.

25 1d. at 16-17.
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On March 19, 2017, Plaintiff submitted a written regfuto Defendant McGee
explaining that he has been housedhi@ IHU since 2016, that he is required to
complete SOP before herche considered for pargland asked why he has not
been offered enrolled in the pragn and would she please enroll Kitiin addition,
Plaintiff asked that if he was being dengdry into SOP, would she please provide
the reason in writingt

While awaiting Defendant McGee’s replipjaintiff submitted a request to
Defendant Delbaso informing h#hat he had been notifldoy the Parole Board that
he would not be considered for paroleilume completed SOP and advising that he
had sent a request to be enroiledhe program to Defendant McG&eDefendant
Cronauer, the deputy superintendent flacility management, responded to this
request on March 24, 2017\asing Plaintiff to be patient, that Defendant McGee
is likely busy, and that Plaintiff mubt program compliant prior to parofe.

Defendant McGee responded to Pldiis request on March 27, 2017,
informing him that he is on the waiting lestd that he would be notified when a new

group will start for Plaintiff to participate it.

30 |d. at 18-19.
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Also on that day, Plaintiff submittechather request to Defendant Mason in

which he states,

In my request dated 03-08-17[,tdquested the institution’s stance on
not making available to me entry imoy required [SOP], thus delaying
my parole determinationl[,] . . . | aaware | must be compliant and also
aware being housed in the Infirmdrgm not considered for placement
to my required courses by the ingtion. | havefollowed DOC rules
in submitting my request to the appriate staff and my request[s] are
returned to me with twisted andrvoluted replies wibh never address

the real issue and never reach thmed addressee. In closing | feel
due process is non-existent.

Defendant Mason replied that if Plaffitcan be medically cleaned to attend a
program, “we can work something odf.” This allegation is the first time that
Plaintiff suggests that he waefused entry into theqeired sex offender program
because he was housed in the IHU. It is unclear how and when Plaintiff obtained
this information.

On April 3, 2017, Plaintiff submitted a written request to Defendant McGee
asking whether the SOP had been offdetiim since April 2016, when Plaintiff
was placed in the IH¥. Defendant McGee responded tR&intiff would be in the
next SOP group offered.

On April 12, 2017, Plaintiff subitted a written request to Defendant

Gladfelter, his counselor, explaining hdve was prevented from being considered

% |d. at 20.
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for parole until he completes his last reqdipgogram, and saiddhhe believed that
SOP had been offered to him during the pastr but, due to being housed in the
IHU, he was barred from SOP enroliméhtPlaintiff requested a reason for why he
was passed over for SORdaasked when he walibe enrolled in SOf®, Plaintiff
did not receive a response.

On May 8, 2017, Plaintiff submitted ainer written request to Defendant
Mason, copying some of the other defendargquesting an explanation for why he
had been passed over for his final presatiprogram, SOP, which has denied him
the right of being seen by the Parole BoréHe also explained that the prison must
make the programs accessible to Himough a reasonable accommodation as
required by the Rehabilitation Act andethAmericans with Disabilities A¢E
Plaintiff stated it is his belief that he wpassed over for entry to this course due to
being housed in the infirmafy.

Plaintiff received three responses ts hequest. DefendaMason replied,
“Who said you were ‘pasdeover?’” What program? Defendant Kellner replied,

“l do not control groups. | suggest yoantact Ms. McGee about the group. You

39 |d. at 20-21.
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are still on the waiting list to attend the grodp.Defendant Cronaueeplied, “You
are currently on the waiting list for $Olow intensity. Please be patiefft.”
Defendant Mason then sent a second reply, stating “Yee ihat been passed over.
Your name appears on the wiat and you will be notified as to when the next group
starts which is anticipated for June [201%].”

After Plaintiff was apparently not placed in that next group, Plaintiff filed an
inmate grievance, No. 686639,Jaly 2017, grieving that:

(1) he was in receipt of a menfimm the PBPP warning him that he
would not be considered for paralaless and until he completed the
SOP; (2) through several Request Sl was told to be patient; (3)
this Request Slip situation has tioned for four (4) months; (4) he
cannot help but surmise that this SOP course was not offered to him
during the 2016 calendar year eith®¥cause he was housed in the
Infirmary or because of the natuoé his offense; (5) he was being
singled out as an individual with a sex offense; (6) he was being singled
out for discrimination regarding adftance into the SOP; and (7) he
felt that by not having a parole caoteration hearing before the PBPP,
SCI-MAH has circumvented his opponity to rejoin family and
society?®

Plaintiff alleges that Defendant Hinmaan,corrections grievae coordinator, was
responsible for processing the grievances, assigning docket rautolddem, and

appointing a staff member tespond to the grievanég.

S d.
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As to Grievance No. 686639, Plaintiiceived a response from Defendant
MacKnight, a grievance officer, who replied that:

On 7/12/17 you filed a grievance stating that you are ineligible for
parole due to your inability to staséx offender treatment . . .. | have
reviewed the matter. As you noteyiour grievance, you have been told
to be patient while statmake arrangements fgou to be enrolled in
sex offender programming. Your eass unique since you have been
housed in the infirmary since May 2016. | spoke with Ms. McGee and
you will be receiving an invitation fdrer group in the near future and
arrangement have been made tedwou attend despite being house in
the infirmary. Thiggrievance is denied.

Plaintiff appealed this response to DefamdBelbaso, who replied that Plaintiff
should be patient while armmgements were haj made for him to attend the SOP
program and denied the app@al.

Plaintiff appealed that denial to Deftant VVarner, the DOC'’s chief grievance
officer, arguing

(1) that he has now exceeded thatsrcing court’'s minimum sentence;
(2) was denied the right to be catered for parole by the PBPP; (3)
that parole consideration wasn impossibility due to him not
completing the SOP course; (4) thia¢ SOP course gantentionally
withheld from him for no other reasbnt to circumvent the sentencing
court’'s minimum sentence date; (5) thatwas willing, ready and able
to complete the SOP course at daliest possible time or since June
2016; (6) that he was told to betipat, that his case is unique because
of being housed in the Infirmary7) that under the Rehabilitation Act
and the Americans with DisabiliseAct prisons must make their
programs available to prisonerwith disabilities by providing
reasonable accommodations to rmdteprison programs; (8) that
irrational distinctions in access ppograms may be a violation of the

50 |d. at 23-24.
51 1d. at 4-25.
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Equal Protection Clause of the Condtadun; (9) that actions that make

prisoners ineligible for parole haueeen held to deprive them of a
liberty interest; and (10) the redhehe requested (a) place him in an
accelerated program and allow hinctamplete it [before the expiration

of his minimum sentence datepdi(b) offer Smith a program equally

taught on the outsid®.

Plaintiff received a response from DefentldMoore, an assistant of Defendant
Varner at the DOC, on belhaf Defendant Varner:

This office is in receipt of your appeal and has ree@wall applicable
documents. In your grievance ampaals, you continue to claim that
you were not eligible for parolesbause you had not completed SOP.
You assert your belief th#htis has been a tacté discrimination due
to your offense. You seek to b#ayed SOP at an aelerated rate.
A review of the records reflects thitiere is nothing further to add to
the responses you have already nest There is no evidence of
discrimination. You have beenihne infirmary and efforts are being
made to have you attend group in tiear future. Be advised that the
[Parole] Board makes the final deosiwhether or not to parole an
offender or to place him/her on thecket. Your ontinued patience
is appreciated. Your appealchany requested relief is deni¥d.

According to the exhibits attached t@tAmended ComplainElaintiff was finally
able to complete the SQffogram on September 4, 20°18.

As a result of Plaintiff's efforts to seanrollment in SOP, he alleges that he
has been retaliated agaifyt unnamed DOC or prison fftanembers. The actions
that constitute retaliation include hisamsfer to SCI Waymart, which has less

desirable living conditions than SCI Malwgy, the removal of Plaintiff from his

52 1d. at 25-26.
53 |d. at 26.
5 1d. at 57.
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personal property once he agd at SCI Waymart, the g@rention of Plaintiff from
maintaining duplicates of his documentsS&tl Waymart, the confiscation of some

of Plaintiff's property at SCI Waymarthe falsification of a property inventory
sheet, and the packing of his propexty5CI Mahanoy outside his preseftévost

of these issues occurred at SCI Waymart, aside from the packing of Plaintiff's
personal property. HowevdpJaintiff makes no allegains connecting any of the
defendants to the allegedtians of retaliation.

Although not alleged in thamended complaint, Phaiff was finally granted
parole on March 192019—approximately a year and a half past his minimum
sentence date of August 18, 20%7Plaintiff has twice been directed to pack his
belongings because he wouldrekeased to a halfway houZeEach time, however,
his transfer was cancell&. Plaintiff remains incaerated atSClI Waymart
according to the DOC’s inmate locatoPlaintiff's maximum sentence term will
expire on August 18, 2020.

I1.  STANDARD OF REVIEW
Rule 8 of the Federal Rules of CifAlocedure provides that a pleading must

set forth a claim for relief which contaiasshort and plain statement of the claim

5 |d. at 30-34.

56 ECF No. 53.

57 |d.

58 Seeid.

59 ECF No. 29 at 53.
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showing that the pleader is entitled itelief; the complaint must provide the
defendant with fair notice of the claith.When considering a Rule 12(b)(6) motion
to dismiss, the court must accegst true all factual allegatiofs. The issue in a
motion to dismiss is whether the plathshould be entitled to offer evidence to
support the claim, not whether tpiintiff will ultimately prevail®?

The onus is on the plaintiff to provide a well-drafted complaint that alleges
factual support for its claims. “Whila complaint attacked by a Rule 12(b)(6)
motion to dismiss does not need detailectdal allegations, a plaintiff's obligation
to provide the ‘grounds’ dfis ‘entitie[ment] to relief rquires more than labels and
conclusions, and a formulaiecitation of the elements of a cause of action will not
do.”®® The court need not acdepnsupported inferencé€snor legal conclusions
cast as factual allegatiofs. Legal conclusions without factual support are not

entitled to the assumption of truth.

0 See Bell Atl. Corp. v. Twombl§50 U.S. 544, 555 (2007).

61 See Erickson v. Pardus51 U.S. 89, 94 (per curiam).

62 See Phillips v. County of AllegherBi5 F.3d 224, 232 (3d Cir. 200@8he Rule 8 pleading
standard “simply calls for enough facts to ea&sreasonable expectation that discovery will
reveal evidence of’ the necessary elemenigmi v. Fauver82 F.3d 63, 65 (3d Cir. 1996).

63 Twombly 550 U.S. at 555 (alteration in origiraxid internal citdtons omitted).

64 Cal. Pub. Employees Ret. Sys. v. The Chubb C88g.F.3d 126, 143 (3d Cir. 2004).

% Twombly 550 U.S. at 556.

See Ashcroft v. Igbab56 U.S. 662, 678 (2009) (“Threadbageitals of elements of a cause
of action, supported by mere cdumory statements, do not” satisfy the requirements of Rule
8).
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Once the court winnows the conclusalfegations from those allegations
supported by fact, which it accepts as tthe,court must engage in a common sense
review of the claim to determine whethersitplausible. This is a context-specific
task, for which the court shalibe guided by its judicialkgerience. The court must
dismiss the complaint if it fails to allegmough facts “to statecaim for relief that
is plausible on its facé” A “claim has facial plausility when the plaintiff pleads
factual content that allows the court tadra reasonable inference that the defendant
is liable for the misconduct allegetf”The complaint that shows that the pleader is
entitled to relief—or put @other way, facially plausible—will survive a Rule
12(b)(6) motiorf®
1. DISCUSSION

A. Americanswith Disabilities Act Claim

The individual Defendants have moved®sdismissed from Plaintiff's ADA
claim because they cannot be sued thereufidéhe Court agrees and will dismiss
the individual Defendants from the ADA claim.

Title 1l of the ADA provides that:

Subject to the provisions of this subchapter, no qualified individual

with a disability shall, by reason of such disability, be excluded from
participation in or be denied therisdits of the services, programs, or

67 Igbal, 556 U.S. at 678 (quotirbwombly 550 U.S. at 570).

8 |gbal, 556 U.S. at 678.

6 SeeFed. R. Civ. P. 8(a)(2Mayer v. Belichick605 F.3d 223, 229 (3d Cir. 2010).

0 Defendant Pennsylvania Depaent of Corrections has notoved to dismiss Plaintiff's
ADA claim.
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activities of a public entity, or be subjected to discrimination by any
such entity’!

A public entity is defined as:

(a) any State or local government;

(b) any department, agency, special psgodistrict, or other instrumentality
of a State or States or local government.

State employees in their individual capaeitege not public entities and, therefore,
are not amenable to suit under Title Il of the ABFAThe Court will thus dismiss
the ADA claim against Defendants Delbabtason, CronaueKellner, Gladfelter,
McGee, Hinman, Varner, MacKnight, and Moore.

B. Constitutional Claims Pursuant to 8 1983

Plaintiff has brought his constitutionabains against Defendants pursuant to
42 U.S.C. § 1983, which provides in pertinent part:

Every person who, under color of astatute, ordinance, regulation,
custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States or other person within the
jurisdiction thereof to the depritian of any rights, privileges, or
immunities secured by the Constitutiand laws, shall be liable to the
party injured in an action at lawsuit in equity, or other proper
proceeding for redress.

“To establish a claim under 42 U.S.C.1883, [a plaintiff] must demonstrate a

violation of a right secured by the Cdingtion and the laws of the United States

T 42 U.S.C. §12132.
2 See Koslow v. Pennsylvan202 F.3d 161, 179 (3rd Cir. 2002).

16



[and] that the alleged deprivation wa@mmitted by a person tireg under color of
state law.”

The Court must dismiss the § 19&8&ims alleged against individual
Defendants Delbaso, MasoiGronauer, Kellner, Gladfelter, Hinman, Varner,
MacKnight, and Moore because they were not personally involved in the wrongful
actions alleged by Plaintiff.

“A defendant in a civil rights action ‘ost have personal involvement in the
alleged wrongs to be liableand ‘cannot be held rpsnsible for a constitutional
violation which he or she neithgrarticipated in nor approved® Further,
supervisory liability cannobe imposed under & 1983 bgspondeat superigf
“Absent vicarious liability, each Government official, his or her title
notwithstanding, is only liabléor his or her own misconduct® A plaintiff must
show that an official’s conduct caused tleprivation of a federally protected right.

In addition, a prisoner’s allegation thatgam officials and administrators responded

inappropriately or failed to respond to aspner’s complaint or an official grievance

3 Moore v. Tartler 986 F.2d 682, 685 (3d Cir. 1993).

4 Baraka v. McGreevey81 F.3d 187, 210 (3d Cir. 20073ee Evancho v. Fishet23 F.3d
347, 353 (3d Cir. 2005R0de v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988).

> See Ashcroft v. Ighab56 U.S. 662 (2009Nlonell v. Dep't of Social Seryst36 U.S. 658
(1978);Rizzo v. Goodet23 U.S. 362 (1976purmer v. O’Carrol| 991 F.2d 64, 69 n.14 (3d
Cir. 1993).

6 |gbal, 556 U.S. at 677.

" See Kentucky v. Graham73 U.S. 159, 166 (198Zpittlemacker v. Prass&28 F.2d 1, 3
(3d Cir. 1970) (A plaintiff “must portray spiic conduct by state offials which violates
some constitutional right.”).
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does not establish that the officials and administrators were involved in the
underlying allegedlyinconstitutional conduc®.

Here, the only allegations againstf®&sdants Delbasdylason, Cronauer,
Kellner, Gladfelter, Hinman, Varner, Maakht, and Moore are based on receiving,
processing, and/or responding to an inntatpuest or grievare. Their responses
demonstrate that none of these defersldaid any responsibility for or personal
involvement in the decision whether to dhRlaintiff in SOP; in many cases, the
responses directed Plaintiff to cont@efendant McGee, whavas responsible for
enrolling inmates in and instructing SOP. Notably, a supervisory official has no
affirmative constitutional duty to supereisor discipline subordinates so as to
prevent the violation of constitutional rigHts Because these Bendants were not
personally involved in the decision not to—or when to—enroll Plaintiff in SOP,
Plaintiff cannot state a claim for relief puiant to 8 1983 against them. They must

be dismissed.

8 See RodeB45 F.2d at 1207-08 (concluding that reviefva grievance is insufficient to
demonstrate the actual knowledge necessaegtablish personal involvemer®ressley v.
Beard 266 F. App’x 216 (3d Cir. 2008) (prison aifikls cannot be heléable solely based
on their failure to take correctvaction when grievances owestigations were referred to
them);Brooks v. Beardl167 F. App’x 923, 925 (3d Cir. 2006}room v. WagnemNo. 06-
1431, 2006 WL 2619794, at *4 (E.D. Pa. Sept. 11, 2Q@@ying that neither the filing of a
grievance nor an appeal of a grievance is sufficient to impose knowledge of any
wrongdoing);Ramos v. Pennsylvania Dep’t of Corfdo. 06-cv-1444, 2006 WL 2129148, at
*2 (M.D. Pa. July 27, 2006) (holding that tfesiew and denial of the grievances and
subsequent administrative appeal doesestablish persahinvolvement).

® Brown v. Grabowski922 F.2d 1097, 1120 (3d Cir. 1990).
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As to Defendant DOC, it is well-settlechtimeither a state nor its agencies are
considered a “person” as that terndefined under 8 1983 and, therefore, are not
subject to a § 1983 sifft. Consequently, Plaintiff'§ 1983 claims against Defendant
Department of Corrections are barred, as iitot a person within the meaning of 42
U.S.C. § 1983 Moreover, Defendant DOC amuld be entitled to Eleventh
Amendment immunity? Because Plaintiff has failéd state a § 1983 claim against
Defendant DOC upon which relief may be gethand because it would be immune
from such a claim, the Court wilismiss the § 1983 claims here.

Defendant McGee concedes that Plaird#n state an equal protection claim
against her, but argues that he cannatiesh due process, Eighth Amendment, or
retaliation claim against her.

First, turning to Plaintiff's proceduralue process claim, in analyzing such a
claim,

[T]he first step is to determine whetht@e nature of the interest is one

within the contemplation of the ‘ldrty or property’ language of the

Fourteenth Amendment.” “Once wetdemine that the interest asserted

is protected by the Due Process Clatise question then becomes what
process is due to protect it.” @&hunderlying liberty interest can be

80 Hafer v. Melg 502 U.S. 21, 25-27, (1991).

81 See Will v. Michigan Dt of State Police491 U.S. 58, 71 (1989) (lbhg that a state may
not be sued in federal court pursuant to § 1888, is not a “persorfor purposes of that
provision).

82 Seelavia v. Pa. Dep't of Corrs224 F.3d 190, 195 (3d Cir. 2000) (finding that the
Pennsylvania Department of Correctidakares in the Commonwealth's Eleventh
Amendment immunity”).
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derived directly from the Due Rgess Clause or from the state’s
statutory schem@.

Although a Pennsylvania state prisoner halda@oty interest in being granted parole
that would invoke due process protectibthe United States Court of Appeals for
the Third Circuit has recognized that unBennsylvania law, a prisoner has the right
to apply for parole antb have that appli¢en fairly considered® Relevant here, a
Pennsylvania state prisoner convictedao$ex offense is statutorily barred from
applying for parole until thprisoner has completed S&PProcedural due process
requires the “opportunity to be heardameaningful time and in a meaningful
manner.”"Mathews v. Eldridge424 U.S. 319, 333 (1976).

Here, accepting Plaintiff's allegations tage and in the light most favorable
to him, Plaintiff was frusttgd from his right to apply foparole by virtue of not
being enrolled in SOP. In being denied thgit, however, Plaintiff has alleged that
he was given both notice and an opportutotype heard regarding this application
for parole. Specifically, Plaintiff was nagd that he would not be considered for
parole until he had complet&DP, and Plaintiff availekimself of inmate requests
and the more formal grievam@rocedure in an effort to become enrolled in the

program. It is not clear—a neither party has artictéaml—what other procedural

83 Newman v. Beard17 F.3d 775, 782 (3d Cir. 2010) @émal citations omitted).
84 See Thorpe v. Grills80 F. App’x 215, 219 (3d Cir. 2003)

8 See Newman v. Bear@l17 F.3d 775 (3d Cir. 2010) (citing cases).

8 42 Pa. C.S. § 9718.1(b)(ii).
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processes were due to Plaintiff. Téiere, the Court will dismiss Plaintiff’s

procedural due process claim against Defaht¥&cGee. Such dismissal is without

prejudice to Plaintiff's right to allege aryrther process thatas due to him.
Next, as to the substantive duegess claim against Defendant McGee:
“[T]he Due Process Clause contamsubstantive component that bars
certain arbitrary, wrongful govemment actions ‘regardless of the
fairness of the procedures usedinglement them.” Conduct can
violate substantive due processtif‘shocks the conscience,’” which
encompasses ‘only the most egregiofiial conduct.” The conduct

must be “intended to injure irsome way unjustifiable by any
government interest”

Defendants argue, in the contex all individual defendantshat the analysis under
substantive due process is akin to an equal protection analysis, which poses the
inquiry of whether there is a rationadsis for the challenged policy, citi@pspito
v. Heckler®®

The Court has already dismissed the pthdividual defendants due to their
lack of personal involvement, and thuesed now only consider whether Plaintiff can
state a substantive due process claim agBiefendant McGeelNotably, Defendant
McGee has already concedt#tht Plaintiff can allege an equal protection claim
against her; it would stand to reasomdar this Defendant'®wn argument that

Plaintiff can also state a substamtidue process claim against her.

87 Newman617 F.3d at 782 (internal citations omd} (considering whether parole board’s
denial of parole to Pennsylvia state prisoner who refusedgarticipate in SOP violated
substantive and procedal due process).

8 742 F.2d 72, 84 (3d Cir. 1984).
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At this early stage of the litigatiorthe Court is limited to considering
Plaintiff's allegations pled in the amendedmgaaint, which it must take as true and,
as Plaintiff is proceedingro se construe them liberally in his favor. Plaintiff has
alleged a policy ohot permitting inmates housedtime IHU from participating in
SOP, a policy to which Defendant McGekgédly adhered. From the facts pled,
it is plausible that a reasonable persoualddind that such action and policy was
arbitrary, and that such an arbitraryiaestand policy that results in preventing
prisoners from being considered for paraleéheir minimum sentence date, leading
to them remaining imprisoned beyond thakegahocks the conscience. Put another
way, a reasonable person could find that the decision not to enroll Plaintiff in SOP
simply because he was housed in th& lahd knowing that it would effectively
prevent him from parole consideratiamas “unjustifiable byany government
interest.”

There are myriad legitimate reasons vitlgintiff may not have been enrolled
in SOP—perhaps Plaintiff was simply aethottom of the waiting list or he was not
cleared by doctors to attend—howevere Gourt will not have the benefit of
knowing these reasons under after discovery. In this circumstance, the Court is
simply unable to assess the full scope efdkcision making that prevented Plaintiff

from being enrolled in SOP, and withouttltontext it cannot evaluate the legal
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sufficiency of his substantive due procetsim. As such, the motion is denied
without prejudice as to the substantive guecess claim against Defendant McGee.

As to the Eighth Amendment claimagst Defendant McGee, the Court will
also deny the motion. The Third Circhas held that iprisonment beyond one’s
term—even a few days—may constitatelel and unusual punishment under the
Eighth Amendment? In evaluating such a claina, prisoner must show that the
defendant acted with deliberate indifferenoeaning that the defendant disregarded
a substantive risk of substantial harm to the plaifftifithe Court can find no case
law analogous to Plaintiff's situation ingltontext of the EightAmendment. The
Third Circuit has, however, held that a Pennsylvania state prisoner such as Plaintiff
has the right to apply for and be faidpnsidered for parole. Being denied that
opportunity—the opportunity to potentialhe released on pdes—through no fault
of one’s own would surely cotimite a substantial harm.

The question then remains whetherféelant McGee acted with deliberate
indifference in acting to deny Plaintiff's righd be considered for parole. Mindful
of the limited legal guidance available t@tGourt to assess such a claim as well as
the early stage of theroceedings and liberal pleading standardgforselitigants,

the Court finds that Plaintiff has pledapkible deliberate indifference by Defendant

89 Granberry v. Chairman of Pa. Bd. of Prob. & Paro896 F. App’x 877, 880 (3d Cir. 2010).
0 d.
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McGee. Here, Plaintiff lmalleged that (1) Defendant McGee knew that Plaintiff
would not be considered for parole untilteed completed SOP, (2) Plaintiff's first
parole eligibility date wasapidly approaching in Augu017, and (BDefendant
McGee continued to pass Plaintiff over foarticipation in SOP. For example,
Plaintiff alleges that DefendaMcGee advised that heowld be placed in the next
SOP program, which vgascheduled for June 2017, Inetwas not ultimately placed
in that class. Like the substantive dwecess claim, discovery may yield reasons
that would demonstrate that DefendavicGee did not act with deliberate
indifference, however at thedage, the Court cannot madech a determination. As
such, the motion will be denied as te tiighth Amendment claim against Defendant
McGee.

Finally, as to the retaliation claim ajjed against DefendahcGee, in order
to state a claim for retaliation, Plaintiff mugtow that 1) he engaged in some type
of constitutionally protected conduct, 2) Was the subject of an adverse action by
prison officials “sufficient to deter @erson of ordinary firmness from exercising
his [constitutional] rights,” and, 3) #@re was a causal relationship between the

two o1

91 Rauser v. Horn241 F.3d 330, 333 (3d Cir. 2001) (quotitiéph v. Seiverling229 F.3d 220,
225 (3rd Cir. 2000)).
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Here, none of the retaliatory condwateged by Plaintiff in the amended
complaint involves Defendant McGee, nothsre any allegation that she somehow
directed or caused it tacour. Indeed, mucbf the conduct alleged occurred at SCI
Waymart, and there is no allegation tiefendant McGee was employed at SCI
Waymart. Because there is no alliega that Defendant McGee was personally
involved in the allege retaliatory conducthe Court will grant the motion as to the
retaliation claim againddefendant McGee.

C. Congpiracy Claim Pursuant to § 1985

Defendants also argue that Plaintlihs failed to adequately allege a
conspiracy, and therefore, that claim minstdismissed. e€gtion 1985(3) provides
a cause of action when

[T]wo or more persons in any State Territory conspire . . . for the

purpose of depriving, either directty indirectly, any person or class

of persons of the equal protectiortloé laws, or of equal privileges and
immunities under the law’.

To state a claim under § 1985(3), “a ptdfnmust allege: (1) a conspiracy; (2)

motivated by a racial or class based dmsmatory animus designed to deprive,
directly or indirectly, any person or clagEpersons to the equal protection of the
laws; (3) an act in furtherance of thenspiracy; and (4) an injury to person or

property or the deprivation of any rigbt privilege of a dizen of the United

92 42 U.S.C. § 1985(3).
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States.?® To prevail on the first element af conspiracy claim, a plaintiff must
demonstrate through specific facts tha tefendants “reached an understanding”
to deprive them of their right. It is insufficient for a plaintiff to make broad,
conclusory allegations of such a conspitamyto show merely that the Defendants
had a common goal or acted in conéertRather, a plaintiff must make specific
factual allegations of combination, ragment, or understanding among all or
between any of the defendants to plot, ptarconspire to carry out the alleged chain
of events®

Plaintiff has not pled sufficient, spécifactual allegations to establish the
elements of a conspiracy. The allegatiorstead demonstrate that each Defendant
acted individually in only responding tonmate requests or gkiances and, when
appropriate, referred Plairtifo Defendant McGee, who was in charge of the SOP
program. In the context of Defendant M&Gthe allegations dndemonstrate that
she alone determined whether to enroll mi#iin SOP. Because Plaintiff cannot

allege a conspiracy on behalf of thef@wlants, this claim must be dismissSéd.

9 Lake v. Arnolgd112 F.3d 682, 685 (3d Cir. 1997) (citigited Bhd. of Carpenters &
Joiners, Local 610 v. Sco#t63 U.S. 825, 828-29 (198Fjriffin v. Breckenridge403 U.S.
88, 102-03 (1971)).

% See Chicarelli v. Plymouth Garden Apartmebtl F. Supp. 532, 539 (E.D. Pa. 1982).

% d.

% See Lakell2 F.3d at 6834ammond v. Creative Fin. Planning00 F. Supp. 1244, 1249
(E.D. Pa. 1992).

% To the extent that Plaintiff intended tary a separate conspirackaim pursuant to § 1983,
the Court would dismiss it for tteame reasons as the § 1985mlathe failure to plead facts
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D. Class Action

In order to proceed as a class action, Plaintiff must show that the requirements

of Federal Rule of Civil Procedure 23(g®verning class action lawsuits, have been

met. Rule 23(a) provides:

One or more members of a class msag or be sued as representative
parties on behalf of all only if (1) ¢hclass is so numerous that joinder
of all members is impracticable, (B)ere are questions of law or fact

common to the class, (3) the claimsdefenses of the representative
parties are typical of the claims defenses of the class, and (4) the
representative parties will fairly armdlequately protect the interests of
the class.

It is well established, however, that a prisoner procequlioge is unable to

satisfy the fourth element of a class action $uiBecause Plaintiff is unable to

adequately represent the interests of thatput class, he cannot maintain this suit

as a class action under FeddRale of Civil Procedure 23(a).

98

to support the elements of conspiraSee Capogrosso v. The Supreme Court of New Jersey
588 F. 3d 180, 184-85 (3d Cir. 2009).

See Awala v. New Jersey Dep’t of Care27 F. App’x 133, 134 (3d Cir. 2007) (affirming
district court where the “District Court dismissed [plaintiff's] complaint and amended
complaint . . . concluding that as a pro segmer without formal &ining in the law . . .
[plaintiff] would not be able t@dequately represent the interests of the class and maintain
the suit as a class actionBricker v. McVeyNo. 08-cv-01033, 2009 WL 960383 at *8 n.11
(M.D. Pa. April 7, 2009) (“When confronting sualrequest from a prisoner, courts have
consistently held that a prisoner acting pro senfadequate to represent the interests of his
fellow inmates in a ess action.”) (quotingarter v. Taylor 540 F. Supp. 2d 522, 527 (D.
Del. 2008)).
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E. Compensatory Damages

Defendants have also mal/& dismiss the claims for compensatory damages
brought pursuant to the ADA and § 1983 beseaBlaintiff has not pled the existence
of a physical injury in the amended complaint.

The Prisoner Litigation Reform Agtrovides, in pertinent part:

No Federal civil action mabe brought by a prisoneonfined in a jail,

prison, or other correctional facilitfor mental or emotional injury

suffered while in custody without aipr showing of phyal injury or
the commission of a sexual act (afinkd in section 2246 of Title 18j.

A prisoner is required to plead aeSs-than-significant-but-more-thae- minimis
physical injury as a predicate to allegations of emotional injury” in order to recover
compensatory damages for mental or emotional irfffifry.

Because Plaintiff has failed to alleg@y physical injuryin the amended
complaint, the Court will dismiss withoprejudice the claims for compensatory
damages? This dismissal is without prejumé to Plaintiff's right to amend his

pleadings should he be able to allege a sufficient physical injury.

% 42 U.S.C. § 1997¢e(e).

100 Mitchell v. Horn 318 F.3d 523, 536 (3d Cir. 2003).

101 |d. at 533-36 (holding claim for copensatory damages appropelgtdismissible in light of
PLRA'’s physicalinjury requirement when plaintiff hdailed to allege a physical injury;
leave to amend physical injury appropriat&dhe Court notes that the prohibition on
compensatory damages does not affect Plaintiff’s right to recover nominal and punitive
damages, nor does not impact #idlity to seek declaratory amgjunctive relief should he
succeed in proving his claim&ee id.
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V. CONCLUSION
For the foregoing reasons, the Court will grant in part the motion to dismiss.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge
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