Hand v. Gutierrez et al

INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MARCUS HAND, No. 4:18-CV-01287
Plaintiff, (JudgeBrann)
V.

DR. JULIAN GUTIERREZ and
BARBARA ARENTZ,

Defendants.
MEMORANDUM OPINION
SEPTEMBER 4, 2019

I BACKGROUND

Marcus Hand, a Pennsylvania statesgmer, filed this 42 U.S.C. § 1983
complaint alleging that Defendants violated Eighth Amendment right to be free
from cruel and unusual punishment by irtkemally delaying and denying his access
to necessary medical treatméntdand alleges that, 2012, he was diagnosed with
glaucoma and high intraocular presstinat eventually required surgety.

In June 2016, Hand was refed to an ophthalmolosfi at Hershey Eye Center

(“HEC”) for a consultation regarding possible surgéryDoctor Papachristou

1 Doc.1 at 2-3.
2 1d. at 3.
3 |d.at5.
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recommended that Hand undergo surgang, on August 2, 2016, successfully
performed said surgery (“August Surger§”Yhat surgery had a six-week recovery
period and, on August 15, 2016, Doctapachristou recommended a follow-up
appointment in two weeks’ tinfe. Defendants allegedly ifad to schedule that
follow-up appointment.

On September 13, 2016, Hand lost visiomis surgically-repaired eye “as a
result of bleeding from the” August &ery, which necssitated emergency
treatment. On October 3, 2016, Doctor Papastou adjusted Hand's medications
and recommended a one-monthda-up appointment to monitor the effects of the
medication adjustmefit. Defendants again failed to schedule the follow-up
appointment and informed Hand that @mpointment was not necessary because
HEC had released Hand from their care.

On January 8, 2017, Harimkgan experiencing pain and discomfort in his

surgically-repaired ey¥. On January 18, 2017, a doctoncluded that Hand'’s pain

4 1d. at 5-6.
5 Id. até.

6 1d.

Tod.

8 Id. at7.

° 1d.
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was caused by stitches put in placeimy the August Surgery, which caused
intraocular pressuré.

Defendants have filed a motion to dissiin which they argue that Hand has
failed to allege (1) suffient personal involvement by Barbara Arentz in the
violation of his Eighth Amendment rights () any actionable claim related to a
delay in medical car®. Hand in turn asserts thateé\tz was persotig involved in
any violations because—as Defendanédest-she was responsible for scheduling
all consultation appointmentwith outside doctors,and asserts that the facts are
sufficient to establish that Defendants wdediberately indifferent to his medical
needs because they intentionally refusetbiow the treatment plan of a medical
professional? For the following reasons, the motion will be granted.

[I. DISCUSSION
“In reviewing a dismissal under Fedefule of Civil Procedure 12(b)(6),

[this Court must] accept dihctual allegations as trugnd] construe the complaint

1d.

12 Docs. 15, 16. Defendants also assert that cat@ims are barred by the statute of limitations.
(Doc. 16 at 11-13). However, Hawmthrifies in his response bfithat he does not intend to
bring any action related to evenkst fall outside the statute litations, and such facts are
included in his complaint only to demonstrat@t Defendants were aware of his medical
condition. (Doc. 22 at 9).

13 Doc. 22 at 4-5.
4 1d. at 6-8.



in the light most favorable to the plaintif®” “Under Rule 12(b)(6), a motion to
dismiss may be granted only if, accegtiall well-pleaded allegations in the
complaint as true and viewing them in tight most favorable to the plaintiff, a
court finds that plaintiff's clains lack facial plausibility¥® “This requires a plaintiff
to plead sufficient factual matter to shovathhe claim is facially plausible, thus
enabling the court to draw the reasonabference that the defendant is liable for
misconduct alleged:”

“The Eighth Amendment, through itgrohibition on cruel and unusual
punishment, prohibits the imposition afnfnecessary and wanton infliction of pain
contrary to contemporary standards of decenty.*Accordingly, . . . prison
officials violate the Eighth Amendment whémey act deliberately indifferent to a
prisoner’s serious medical needs byténtionally denying odelaying access to
medical care or interfering with the treatment once prescrid&d:h order to
sustain this constitutional claim under 42 U.8A.983, a plaintiff must make (1) a

subjective showing that the defendants waeéberately indifferent to his or her

15 Warren Gen. Hosp. v. Amgen Inc., 643 F.3d 77, 84 (3d Cir. 201(ipternal quotation marks
omitted).

16 4.
17 1d. (internal quotation marks omitted).

18 Pearson v. Prison Health Serv., 850 F.3d 526, 534 (3d Cir. 2017) (quotiktglling v.
McKinney, 509 U.S. 25, 32 (1993)).

19 1d. (quotingEstelle v. Gamble, 429 U.S. 97, 104-05 (1976)).



medical needs and (2) an objective simgathat those needs were seriotfs. The

United States Court of Appeals forethThird Circuit has “found deliberate

indifference in a variety of circumstanc¢escluding where the prison official (1)

knows of a prisoner’s need foredical treatment but inteanally refuses to provide

it; (2) delays necessary medical treatmeased on a non-medical reason; or (3)

prevents a prisoner from receivingated or recommended medical treatmént.”
The Court concludes that the factsgdld in Hand’s complaint are insufficient

to state a claim for relief foseveral reasons. First, there is no allegation in the

complaint that Defendants were responsible for setting up appointments with offsite

doctors and, thus, were responsible forfthieire to ensure @t Hand was returned

to Doctor Papachristdor follow-up appointment$? Moreover, the complaint does

not differentiate between Bendants or explain which Dendant has the authority

to schedule appointments widlffsite doctors. Although the briefs supporting and

opposing Defendants’ motion demonstrate Arantz has at least some involvement

20 1d. (footnote, brackets, and internal quotation marks omitted).
21 Parkell v. Danberg, 833 F.3d 313, 337 (3d Cir. 2016) (internal quotation marks omitted).

22 Defendants concede that Arentz is respondiiniesetting up offsite appointments, but only
when such appointments are prescribed by onségical personnel. @. 16 at 6). Hand’s
complaint includes no allegation that such aspription was made, that Defendants have
the responsibility or ability to make appointments absent such a prescription.



in making appointments, iis'axiomatic that the complaintaynot be amended by
thebriefsin opposition to a motion tdismiss:?

Similarly, although Hand asserts tiisfendants deliberately undermined the
treatment plan recommended bBgctor Papachristou, there is no allegation in the
complaint that Arentz waaware of the treatment plan or the August 15, 2016,
recommendation for a follow-up appointméhtThe allegations are also deficient
because there is no allegation that Deganis—even if they we responsible for
scheduling appointments and knew thatollow-up appointment was required—
were deliberately indiffieent in their failure to schedule such a follow-up
appointment with Doctor Papachristou. eldomplaint leaves open several plausible
explanations for why no follow-up appamént was scheduled, including that
Defendants were simply negligent, whigs insufficient to support an Eighth
Amendment claint®

Finally, the Court notes that, even [efendants intedionally failed to
schedule the follow-up appointments, sualufa would be actionable only if their

denial of the request for a folloup appointment “expose[d Hand] to undue

23 Com. of Pa. ex rel. Zimmerman v. PepsiCo, Inc., 836 F.2d 173, 181 (3d Cir. 1988) (internal
guotation marks omitted)

24 Hand does assert that he inquired Défendants about the follow-up appointment
recommended on October 2, 2016, which is suffidietave placed Dendants on notice of
that recommendation.

25 See Parkell, 833 F.3d at 337 (“A prisoner bringingneedical-needs claim must show more
than negligence . . .” (internal quotation marks omitted)).



suffering or the threat of tangible residual injuf§y. The complaint is bereft of any
allegations that Defendants understoodt tthe failure to schedule a follow-up
appointment would expose Hand to ghessibility of suffering or injury.

In sum, the complaint fails to state claim against Defendants, and will
therefore be dismissed. Although the Court will dismiss Hand’s complaint, because
it is not clear that amendment wouldflgle, Hand will be provided an opportunity

to amend his complaist.

[I1. CONCLUSION
For the foregoing reasons, Defendantsition to dismiss is granted, and
Hand’s complaint is dismissed without prejudice.

An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedState<District Judge

26 ruill v. Gillis, 372 F.3d 218, 235 (3d Cir. 2004) (internal quotation marks omitted).
27 Grayson v. Mayview Sate Hosp., 293 F.3d 103, 108 (3d Cir. 2002).



