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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

WHEELAND FAMILY LTD. No.4:18-CV-01976

PARTNERSHIP LPet al,
(JudgeBrann)

Plaintiffs/Counterclaim
Defendants,

V.
ROCKDALE MARCELLUS LLC,

Defendant/Counterclaim
Plaintiff. 5

MEMORANDUM OPINION AND ORDER
SEPTEMBER 26, 2019
On July 3, 2019, this Court grmad Defendant/Counterclaim Plaintiff
Rockdale Marcellus LLC’s partiahotion for judgment on the pleadinyBlaintiffs
now move for reconsideration of that Order and certification for appeal under 28

U.S.C. § 1292(b). The pertinent facts thatmate this litigation are well-known to

the parties and will not be restated here.

1 Memorandum Opinion, ECF No 44; Order, ECF No 45.
2 SeeMemorandum Opinion at 1-3.
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l. Motion for Reconsideration

A. Standard of Review

Federal Rule of Civil Procedure 54{lprovides that interlocutory orders
“may be revised at any time before the entry of a judgment adjudicating all the claims
and all the parties’ rightsnd liabilities.” District courts “tend to grant motions for
reconsideration sparingly and only upthre grounds traditionally available under
Fed. R. Civ. P. 59(e)*'To be entitled to relief under Ru59(e), the “party seeking
reconsideration must establish at teame of the following grounds: (1) an
intervening change in controlling law; (@) availability of nev evidence that was
not available when the court grantee tinotion for summary judgment; or (3) the
need to correct a clear error of lawfact or to prevent manifest injustice.”

Plaintiffs argue that the third ground applies here for three reasons: First, that
the question of whether the 731-1V Wellavaroperly drilled created an issue of
fact; second, that the Court was mistakegranting judgment on the pleadings on
Plaintiffs’ implied covenant claim; andhird, that this Court's July 3, 2019
Memorandum Opinion did not addresgyaments pertaining to an alternative

“savings clause.” As explained belolgeny reconsideration of all three.

3 Although Plaintiffs cite Rules 59(e) and 60@@)notion for reconsideration of an interlocutory
order is properly brought under Rule 54(8keJML Industries, Inc v Pretium Packaging,
LLC, 2007 WL 61061, at *3 (MD Pa Jan 5, 2007).awwid excessive technical hang-ups, |
construe the present motion a# vere brought under that rule.

4 JML Industries 2007 WL 61061 at *3.

® Max’'s Seafood Café v Quinterds’6 F3d 669, 677 (3d Cir 1999).
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B. Discussion
1. The 731-1V Well

In the July 3, 2019 Order and Memodam, this Court granted judgment on
the pleadings onnter alia, Count | of Rockdale’s counterclaims. That decision was
based on the finding that Rockdale propestgrcised its rights to extend Leases 3—
7 by invoking the shut-in provisions of those ledses.

In the instant motion, Plaintiffs argueaththis Court failed to consider their
affirmative defense that the 731-1V Welas impermissibly drilled due to defects
in the chain of title. According to this argemt, if there were a defect in the chain
of title, Rockdale and its predecessors may have had the authority to drill the
731-1V Well, in which case Plaintiffs cartd that the pooling of Leases 3—7 into
the Marshall Brothers 731 Unit would not hgpermitted Rockdales maintain those
leases.

| first note that a court is not reged to accept conclusory affirmative
defenses. While the cited affirmative dense alleges that the well was
“impermissibly drilled,” nowhere in their Complaint or their judgment-on-the-
pleadings papers did they allege tkason why it was impermissible, which they

now argue is a title defect. From Plaintiffgeadings, Rockdale would not have been

SeeMemorandum Opinion at 9.
’  SeeFesnak and Associates, LLP v US Bank National Associd®hF Supp 2d 496, 502 (D
Del 2010).
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put on notice of an alleged title defechis bare-bones affnative defense was
therefore not sufficient to cremtin issue of material fatt.

Even accepting the affirmative defenas alleged, the outcome would not
change. The purported title dispute owke 731-1V Well centers on whether
Rockdale’s predecessor drilled a well property belonging tdMarshall Brothers
without first obtaining an interest in éhMarshall Brothers lease. This alleged
conduct may have infringed dhe rights of the minet@wners under the Marshall
Brothers lease, but it did not infringe Braintiffs’ rights. Plaintiffs cannot enforce
rights that do not belong to them.

Furthermore, the leases provided foeqsely this situation: “Production,
drilling or reworking operationanywhere on a unit whidhncludes all or any part
of the leased premises shall ... beated as if it wergroduction, drilling or
reworking operations on the leased premisé®Ursuant to this term, the alleged
activity must be treated as if it wepeoperly on the leasepremises. Therefore,
under the express terms of tledevant leases, conceralout the chain of title are
not germane to this dispute.

2. Breach of the Implied Covenant

Plaintiffs next reiterate their arguntethat Rockdale’s conduct violated the

terms of the leases, a claim confusinglyled as a breach of the implied covenant

8 Id at 503.
% SeeMcWreath v Range Resources-AppalacBiaF Supp 3d 448, 464—65 (WD Pa 2015).
10 Leases 3—-7 1 9, ECF Nos 26-12-16.
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of good faith and fair dealint}.While it is unclear whether Plaintiffs argue for a
breach of the implied covenant or aefch of contract, both possibilities were
already considered and rejected by this Cburt.doing so, | found that Rockdale’s
pooling was expressly authorized by the led3éche implied covenant cannot
override express terms of a contrdcand Plaintiffs present no new arguments for
breach of contract.

3. Savings Clauses

Finally, Plaintiffs argue that the Cdufailed to addressnother “savings
clause® in the leases and that the deterrtiova of which clause applies is fact
dependent. Again, this argument was comi®d and rejected:NJowhere do Leases
3-7 condition the application of the shut-in provision on a factual finding as to
whether [the 731-1V Wdllwas capable of producing hydrocarbons in paying
guantities. Rather, Rockdal@as authorized to invoke the expansive shut-in

provision when, among other requiremerte well was ‘not producing for any

11 «[Iimplied covenants and expreserms of a contract are nesarily mutually exclusive—one
can invoke ‘implied’ terms only wdn there are no express termsioontract relating to the
particular issue.USX Corp v Prime Leasing, In888 F2d 433, 438 (3d Cir 1993).

12 SeeMemorandum Opinion at 10-11.

13 1d at 11.

14" John B. Conomos, Inc v Sun Co,,I1881 A2d 696, 706 (Pa Super Ct 2003).

15 While Plaintiffs’ motion refers to them as plural “savings clauses,” the only savings clause
they identified is the adinuing operations claus&eel eases 3—7 { 8. PHiffs also raised
1 14, aforce majeureclause, as a possible alternative savings clause in their briefing on the
motion for partial judgment on the pleadin§eePlaintiffs’ Supplemental Brief in Opposition
to Motion for Partial Judgment on the Pleagi 4, ECF No 39. This clause is clearly
inapplicable because orce majeures alleged to have occurred.
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reason whatsoever® Plaintiffs have not cited arguthority demonstrating that the
finding that the shut-in clause kept the leases in effect was clearly errdheous.

Assume,arguendog that the continuing operations clause did apply. That
clause does not affirmatively terminate teases. Interpreted most generously to
Plaintiffs, it provides for one scenario which that particular clause would not
extend the terms of the leases morantlfone year beyond the completion of
plugging operations or cessationogferations for a non-productive welf’At that
time, the continuing operations clause wbnbt keep the leases in effect—but the
shut-in clause would, and judgment on the pleadings would still be appropriate.

It is understood that Plaintiffs may disagree with this Court’s previous ruling,
but disagreement standing alon@dg sufficient for reconsideratiofl.
[I.  Motion for Certification of Interlocutory Appeal

Plaintiffs also move for certifiteon of the July 3, 2019 Order for
interlocutory appeal under 28 UGS § 1292(b). Courts strictly construe this statute,
and it should be used to facilitate appeal only in “exceptional circumstancés.”

Plaintiffs must establish three elements bethis Court may certify the order: “The

16 Memorandum Opinion at 7.

17 For further discussion of whylaintiffs have not demonstratéiat this finding was clearly
erroneoussee infraat 7-9.

18 Leases 3-7 1 8.

19 SeeOgden v Keystone Residen@26 F Supp 2d 588, 606 (MD Pa 2002) (“A motion for
reconsideration is not to be used to reargudearsgalready argued and disposed of or as an
attempt to relitigate a point of disagreerthbetween the Court and the litigant.”).

20 Burns v County of CambrjZ88 F Supp 868, 869 (WD Pa 1991).
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Order must (1) involve a amtrolling question of law,’ (2) offer ‘substantial ground
for difference of opinion’ as to its contmess, and (3) if appealed immediately
‘materially advance the ultimatermination of the litigation.?* If those elements
are met, the Court has distion to certify the order

A substantial ground for differencef opinion exists when controlling
authority fails to resolve a pivotal mattérA genuine doubt must exist about the
legal standard govemg a particular casé.The court should not certify questions
if the law is “relatively clear?®

The controlling question of law that Plaffg posit is whether the leases’ shut-
in clause can control without an inquiinto the production capability of the
underlying well. The relevantontractual language read$t during or after the
primary term of this lease, all wells oretfeased premises @ithin a unit that
includes all or part of the leaspdemises, are shut-in, suspendedtberwise not
producing for any reason whatsoever . . . Lessee may maintaihis lease in effect
by tendering to Lessor a shut-in royal®§.The parties do not dispute that the well

was not, in fact, producing.Rather, Plaintiffs allegéhat the well was capable of

21 Katz v Carte Blanche Corp496 F2d 747, 754 (3d Cir 1974ee alsoln re Chocolate
Confectionary Antitrust Litigation607 F Supp 2d 701, 704 (MD Pa 2009).
22 See In re Chocolate Confectionary Antitrust Litigafi607 F Supp 2d at 708.
23 1d at 705.
24 |d at 706.
25 d.
26 See Leases 3—7 (emphasis added).
27 Complaint 11 59-60, ECF No 1; Memorandum Opinion at 2.
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producing despite its inactivitand they argue that this factual dispute should have
precluded judgment on the pleadings.

In the July 3, 2019 Memorandum Opqini this Court was persuaded by the
reasoning irMMessner v SWEPI, L In that case, this Court interpreted identical
contractual terms and, relying on the plé&anguage, concludatiat the wells did
not need to be capable of producipgying quantities before the lessee could
maintain the lease by tendering shut-in royaffe€onfronted with the same
contractual language, this Cosimilarly found that the plain terms of these leases
did not require the wells to be ape of producig paying quantitie¥® The terms
did not “condition the application of the skatprovision on a factual finding as to
whether the [731-1V well] was capabtd producing hydrocarbons in paying
guantities” because the termsthorized Rockdale “to woke the expansive shut-in
provision when, among other requiremertse well was ‘not producing for any
reason whatsoever

In the case at bar, Plaintiffs fail torfront this reasoning. Instead, they cite
only cases that either address fundamenthffgrent contractual language or do not

discuss the contractual langgaat all. In the lon@ennsylvania case they citeW.

28 2013 WL 4417723 (MD Pa Aug 14, 2013Mgssner 1), affirmed 574 Fed Appx 97 (3d Cir
2014) (‘Messner IT). For this Court’sprior discussion oMessnerseeMemorandum Opinion
at 5-9.
29 SeeMessner | 2013 WL 4417723 at *4—6.
30 SeeMemorandum Opinion at 7.
31 d.
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Phillips Gas & Oil Co v Jedlick# the Supreme Court of Pennsylvania interpreted
language that, unlike Leases 3-7, expyessfjuired the well to produce in paying
quantities in order to extend thease into its secondary tefiPlaintiffs then cite a
number of cases from otherrigdictions in which the aurts found a requirement
that the well be capable of producing payamounts before the shut-in clause could
be invoked. However, the lezsin those cases either contained an express condition
to that effect or else did not address the iSéue.

When courts have confronted thedaage present in Leases 3—7—namely,
in MessnemmndHorton v Chesapeake Appalachia, L2Gthey have concluded that

inquiries into the production capabilgi®f the wells were not necessétylndeed,

3242 A3d 261 (Pa 2012).
33 Seeid at 264 (interpreting the following habendum clause: “To have and to hold the above-

described premises for the sole and only purpose of drilling and operating for oil and gas with

the exclusive right to operaterfsame the term of two yeaes)d as long thereafter as oil or
gasisproduced in paying quantities, or operations for oil or gaare being conducted thereon,
including the right to drill dier wells”) (emphasis added).

34 SeeTucker v Hugoton Energy Car855 P2d 929, 934 (Kan 1993) (provision expressly
required that the well be “capable of producing gakiyfdrocarbon Management, Inc v
Tracker Exploration, Inc861 SW2d 427, 432—33 (Tex App 1993) (sarkéld v Hoggett
331 Swad 515, 519 (Tex App 1993) (sanMgralex Resources, Inc v Gilbreatlt P3d 626,
630-31 (NM 2003) (sameBixler v Lamar Exploration Co733 P2d 410, 412 (Okla 1987)
(without citing or discussingebse language, remanding caseafaletermination of whether
the well was capable of production in paying quantitiesyin v Maw Oil & Gas, LLC234
P3d 805, 814 (Kan 2010) (lease did adtiress whether a well haxlbe capable of producing
in paying quantities and did natlow for delay royalties ifvell was not producing “for any
reason whatsoever”Griffin v Crutcher-Tufts Corp500 So2d 1008, 1011-12 (Ala 1986)
(same).

352015 WL 3793250 (MD Pa June 18, 2015).

36 SeeMessner 2013 WL 4417723 at *5—@essner |} 574 Fed Appx at 984orton, 2015 WL
3793250 at *7.
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in reaching that conclusioMessner distinguished many of éhsame cases cited in

Plaintiffs’ motion3’

By today’s date, Plaintiffs have exed great amounts of energy gathering

non-controlling authority to the effect thaburts may imply a requirement that a

well be operational into a shut-in clautget does not contain language to the

contrary. They have not, however, demonstiahat this Court must read in these

implicit terms to override thexpresdanguage present here—that the lessee may

maintain the lease by tendering the shuteyaity if the well is not producing “for

any reason whatsoeve® This language, the plain language of the leases, does not

condition application of the shut-in clseion whether the 731-1V Well was capable

of production. Plaintiffs’ efforts have nettablished that a substantial ground for

difference of opinion exists here.

Nor would certification of this orde“materially advance the ultimate

termination of the litigation® This element may be met if an appeal could

“eliminate the need for a trial, simplifg case by foreclosing complex issues, or

enable the parties to complete disagvemore quickly or at less expens®.While

37

38

39
40

SeeMessner lat *5-6 (distinguishing_evin Bixler, Maralex Tucker and Hydrocarbon
Management
SeeSmith v Allstate Cor2012 WL 2849258, at *7 (ED Pa July 11, 2012) (“An implied duty
arising from the contract cannot supercede an express contract télonthiyiew Motors, Inc
v Chrysler Motors Corp227 F3d 78, 91 (3d Cir 2000) (“Couliave utilized the [implied]
good faith duty as an interpretive tool . . ., bat huty is not divorced &m the specific clauses
of the contract and cannot be usedverride an express contractual termJgX 988 F2d at
438.
Katz 496 F2d at 754.
In re Chocolate Confeanary Antitrust Litigation607 F Supp 2d at 707.
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judgment on the pleadings was grantedtloa claims pertaining to Leases 3-7,
claims involving Leases 1 and 2 remain. An interlocutory appeal would therefore
not obviate the need for a trial or thecompanying discoverinto Rockdale’s
operations?! Furthermore, appellate treatmentaofelatively straightforward issue
of contract interpretation would not greasiynply the issues for trial. Simply put,
this is not the exceptionahse where it is appropriate to invoke § 1292(b) “in the
face of the strong federal poli@gainst piecemeal appeafs.”

For the foregoing reasons] IS HEREBY ORDERED that Plaintiffs’
Motion to Correct July 3, 2019 Order (EQI® 46) and Motion for Certification of
Interlocutory Appeal and Stay of Ga$ending Appeal Pursuant to 28 U.S.C.
§ 1292(b) (ECF No 49) are boBENIED.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedState<District Judge

41 SeeTitelman v Rite Aid Cor®2002 WL 32351182, at *3 (ED Pali8, 2002) (“Regardless of
the outcome of an appeal on the fraud issue, trial on the remaining contract issues will most
likely be necessary. . .. Although some duph@adiscovery and even a second trial might
occur if the Court’'s Order is oerned on appeal after the caatt claims have been fully
adjudicated, this possibility must be weighaghinst the possibility that the Third Circuit
would not reverse, meaning that the cassuld be unnecessarily delayed pending the
interlocutory appeal.”).

42 d.
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