Green v. Mount Carmel Area School District et al.

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

KAREN GREEN andM.G., a minor, No.4:18-CV-02218
Plaintiffs, (JudgeBrann)
V.

MOUNT CARMEL AREA
SCHOOL DISTRICT et al,

Defendants.
MEMORANDUM OPINION
APRIL 24,2019

Defendants Mount Carmel Area Schoolsict, Superintendent Bernard
Stellar, Principal Lisa Varano, Chenms Teacher Tammy Mhaels, and School
Nurse Leanne Ryan have moved teniiss the amended complaint filed by
plaintiffs Karen Green and M.G., a minoe(kinafter, “M.G.”). For the following
reasons, Defendants’ motienll be granted in part.
l. BACKGROUND'*

M.G. is a student at Mount Carm&tea High School. During one of her
chemistry classes, Chemistfeacher Michaels demonsted a chemical reaction
involving the ignition of methanol. M.G. wastting in the first row of students.

Ms. Michaels poured some methanol intocatainer and attempted to light it on

1 This Court derives relevant factuadckground from M.G.’s amended complaisge ECF

No. 12.
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fire. Unsatisfied with the result, M&ichaels added morenethanol into the

container, and again attemg@te& ignite the mixture wh a match. The mixture

exploded, and the explosion topplece thontainer and caused flaming liquid
methanol to spill onto M5.’s leg and desk.

As Chemistry Teacher Michaels and &&¥l students tried to extinguish the
fire, they realized that ¢hclassroom’s fire blankétad never been removed from
its shipping container. The classroom’s chemical shower was also non-
operational.

M.G. was transported by wheelchair ttee school nurse’s office. While
there, M.G. avers that School NurseaRyprovided her witmo medical care
because she was not a burn specialist.

M.G. was transported to the Lehiyfalley Hospital Burn Unit where she
was treated for second degree burns.e $las also referretb counseling for
psychological and emotional trauma.

M.G.’s six-count amended complai@tlleges four constitutional claims
under 42 U.S.C. § 1983 and two tort clainmsler Pennsylvania law. Specifically,
she alleges substantive due processnmd against all Defendants (Count ),
supervisory liability claimsagainst Superintendentear and Principal Varano
(Count I1), aMonell claim against th&lount Carmel Area School District (Count

lll), state-created dangeratins against all Defendants (Count IV), negligence



claims against all Defendan{Count V), and intentional infliction of emotional
distress claims againdgt ®efendants (Count V5.

Currently pending before the CourtDefendants’ motion talismiss M.G.’s
amended complaint for failure to staelaim upon which relief can be granted.
. DISCUSSION

A.  Standard of Review

When considering a motion to dismiss for failure to state a claim upon which
relief may be grantetia court assumes the truth alf factual allegations in the
plaintiff's complaint and draws all farences in favor of that partthe court does
not, however, assume the truth of afythe complaint’s legal conclusiofslf a
complaint’s factual allegations, so tredf state a claim &t is plausible—+e., if
they allow the court to infehe defendant’s liability—thenotion is denied; if they

fail to do so, the motion is grantéd.

2 Amended Complaint (ECF No. 12). Defenddmise also moved to dismiss M.G.’s original
complaint,seeECF No. 8. After this motion was filed, M.G. amended her complaint as a
matter of course per Fedemalule of Civil Procedure 15%5eeECF No. 12. Accordingly,
Defendants’ first motion to dismiss will be denied as moot.

3 Motion to Dismiss (ECF No. 13).

4 Federal Rule of Civil Procedure 12(b)(6).

> Phillips v. County of Alleghen$15 F.3d 224, 228 (3d Cir. 2008).

6 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

" Id. See als@€onnelly v. Lane Const. Cor@B09 F.3d 780, 786 (3d Cir. 2016).
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B. M.G.s § 1983 Claims (Counts Lll, Ill, and IV) Are Dismissed
Without Prejudice and With Leave to Amend

Constitutional injury does not arise h@never someone cloaked with state
authority causes harni.”Rather, constitutional injurgirises when a state actor’s
deprivation of a right “shocks the conscienge.What amounts to conscious-
shocking behavior depends orettircumstances of each cd%eln instances such

as here, where a state actor has tinreake an “unhurried judgment[],” M.G. may

8 County of Sacramento v. Lewi23 U.S. 833, 848 (1998).
® Chainey v. Stree§23 F.3d 200, 219 (3d Cir. 2008).

10 SeeKedra v. Schroeter876 F.3d 424, 437 (3d Cir. 2017) (identifying three levels of
culpability and explaining that where a staactor “has time to make an “unhurried
judgment[ ],” a plaintiff need omglallege facts supporting an iné@ce that the official acted
with a mental state of “deliberate indifference”).

-4 -



meet the shocks-the-conscious standard successfully state her § 1983 claims
by alleging facts suggesting that Defendamtted with “deliberate indifferenc&.”
The United States Court of Appedts the Third Circuit, acknowledging

that the phrase deliberate indiffecerfhas an elusive quality to it>has described
it as a “conscious disregard ofsabstantial risk of serious harrt,br a “willful
disregard” demonstrated by actiotsat “evince a willingness to ignore a
foreseeable danger or risk.” Deliberate indifference falls “somewhere between
intent, which ‘includes proceeding with knlmslge that the harm is substantially

certain to occur’ and negkamce, which involves ‘thenere unreasonable risk of

11 To allege a substantive duepess claim, as M.G. attemptsdo in Count I, she must allege
that “the particular interest at issue is prtgddoy the substantive due process clause and the
government’s deprivation of that protedtinterest shocks the conscienceChainey,523
F.3d at 219. To allege a substantive due psocksm premised on supervisory liability, as
M.G. attempts to do in @int Il, M.G. must pleadnter alia, that policymaker defendants
“with deliberate indifference to the conseguoes, established and maintained a policy,
practice or custom which directly caused [the] constitutional harmN. &x rel. J.M.K. v.
Luzerne County Juv. Detention CtB72 F.3d 572, 586 (3d Ci2004). To hold Mount
Carmel Area School District liahl@as she attempts to do in Couiht she must successfully
allege a constitutional violatiogseeMulholland v. Gov't Cnty. of Berks, R&06 F.3d 227,
238 n. 15 (3d Cir.2013) (“It is well-g&ed that, if there is no viation in the first place, there
can be no derivative municipal claim.”ganford v. Stiles456 F.3d 298, 314 (3d Cir.
2006) (holding that “in order for municipal liabilitp exist, there must still be a violation of
the plaintiff's constitutional rights”). To l@lge a state-created danger claim, as M.G.
attempts to do in Count IV, she must pléaer alia that “a state actor acted with a degree of
culpability that shocks the conscienceBright v. Westmoreland Count$43 F.3d 276, 281
(3d Cir. 2006) (setting forth elements dlege a state-created danger clai8gnford 456
F.3d at 309 (explainingthat in any state-created dangesedregardless ahe applicable
culpability level], the state actor’s batar must always shock the conscience”).

12 Kedra, 876 F.3d at 437.

13 1d. (quotingSanford 456 F.3d at 301)).

14 1d. (quotingVargas v. City of Philadelphj&83 F.3d 962, 973-74 (3d Cir. 2015)).
15 1d. (quotingMorse v. Lower Merion Sch. Dis.32 F.3d 902, 910 (3d Cir. 1997)).
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harm to another.*® Deliberate indifference can ldeemonstrated subjectively or
objectively?’

Turning to M.G.’s amended complawith this legal backdrop in mind, |
conclude that M.G. has fadeo allege facts suggestitigat she suffered an injury
of constitutional magnitude, and accordindigr 8 1983 claims must be dismissed.

I. M.G. has not alleged subjective deliberate indifference.

To plead subjective deliberate indifface, M.G. must leege facts giving
rise to the inference thaach defendant acted withtheer actual awareness or a
conscious disregard of a substantial risk of serious Karm.

Here, M.G.'s amended complaint atteémgo allege constitutional injury
using legal conclusions—nddcts. M.G. argues théily alleging that Defendants
were “actually aware” of guidae from the National Science Teachers
Association, the American Chemicabociety, the U.S. Chemical Safety
Investigation Board, and the National FReotection Association, she has alleged

that they acted with sulsjtive deliberate indifferendé. But these allegations, as

16 |d. (quotingMorsg 132 F.3d at 910 n.10).

17 1d. at 438-39Estate of Smith v. Marascé30 F.3d 140, 151 (3d Ci2005) (explaining that
to prevail on a 8 1983 claim against multiglefendants, plaintiff must show that each
individual defendant walated plaintiff's @nstitutional rights).

18 Kedra, 876 F.3d at 441Connelly v. Lane Constr. Corp809 F.3d 780, 787 (3d Cir. 2016)
(explain that to test the sufficiency of a compiahe court must “take note of the elements a
plaintiff must plead to state a claim”).

19 Brief in Opposition (ECF No. 20) at 11-1@mended Complaint (ECF No. 12) at  24.
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well as other general avermemtsmde throughout her complafitappear to be
more legal conclusions rather than factual allegations,candequently, do not
enjoy the presumption of trufh.Courts evaluating similar conclusory statements
have reasoned that they are “nothing more than a hollow attempt to couch illusory
legal conclusions as fact&”

Additionally, M.G.’s amaded complaint does not alle facts giving rise to
an inference of actual awareneass to each individual defend&dt. When a
plaintiff brings a § 1983 claim against aeledant in his or her individual capacity,

the plaintiff must establish that thefdiedant had “personal involvement in the

20 Throughout her complaint, M.G. alleges tganerally that Defendants were aware of the
risk of harm by concluding they had “knowlle of and acquiesced to” Chemistry Teacher
Michaels’ experiment, had “contemporaneous kieolge” thereof, or were “actually aware”
of warnings issued by various safety societi8&eeAmended Complaint (ECF No. 12) at
13, 47, 49, 50, 60, 78.

21 SeeConnelly 809 F.3d at 787 (explaining that whestieg sufficiency ofa complaint, the
district court must identify allegations thakamnerely legal conclusions “because they ... are
not entitled to the assumption of truth”).

22 SeeSnatchko v. Peters TwiNo. 2:12-cv-1179, 2012 WL 6761369, at *12 (W.D. Pa. Dec.
28, 2012) (concluding that the pidif's efforts to aver thathe township “encouraged and
tolerated the alleged practices” and “had direct knowledge [that officer] engaged in
illegal procedures” were nothing more than “a hollow attempt to couch illusory legal
conclusions as facts to supportreoviable supervisory claim”see alsoAshcroft v. Igbal
556 U.S. 662, 678, 680-81 (2009) (disregarding allegations that “petitioners knew of,
condoned, and willfully and maliaisly agreed to subject [respondent] to harsh conditions of
confinement as a matter of policy, solely ataunt of [his] religionrace, and/or national
origin” and that defendant “was the principaichitect of this invidious policy, and that
[individual] was instrumental in adopting drexecuting it” and calling those allegations
“nothing more than a formulaic recitation oktkelements of a corisittional discrimination
claim”).

23 SeeMarasco,430 F.3d at 151 (explaining that to prevail on a § 1983 claim against multiple
defendants, plaintiff must show that eadhdividual defendantviolated plaintiff's
constitutional rights).



alleged wrongs; liability canndite predicated solely on the operation of respondeat
superior.?* Here, M.G.’s amended complaint stithat Superintendent Stellar,
Principal Varano, Chemistry Teacher Miclsaeand Nurse Ryaare each sued in
their “individual and official capacit®” but M.G. does not explain with
particularity how each defendavriblated her constitutional rights.

To the extent M.G. sesko sustain only her substantive due process claim
against Chemistry Teacher Micha#sllegations in M.G.'s amended complaint
do not plausibly give rise to an infeie that Ms. Michaels acted with actual
awareness or a conscious disregard sfibstantial risk of serious haffm.

Courts have found probative of deliberamndifference facts suggesting that
the risk was obvious or matter of common sensgé. Here, M.G. argues that the
risk of igniting methanol creates an obvioisk of explosion that could cause burn

injuries to those in the immediate viciniy. She cites no case law to support her

24 Rode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988).
25 Amended Complaint (ECF No. 12) at § 5, 6, 7, 8.

26 In her brief opposing Defendants’ motion to dismiss, M.G. seems to only defend the
sufficiency of Count | of her compldiragainst Chemistry Teacher MichaelSeeBrief in
Opposition (ECF No. 20) at 10-16.

27 Connelly 809 F.3d at 787 (explaining that when testing sufficiency of a complaint, the
district court should assumeettveracity of all wk-pleaded factual allegations and “then
determine whether they plausibly giise to an entitlement to relief”).

28 Kedra v. Schroete876 F.3d 424, 441 (3d Cir. 2018ge alsdHope v. Pelzer536 U.S. 730,
738 (2002) (explaining that the fact that the w$karm is obvious” is relevant, among other
pieces of evidence, to “infer the existe of this subjective state of mind”).

29 Brief in Opposition (ECF No. 20) at 12-13.
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description of this risk as obvious, and only by analogy looks to the Third Circuit’s
decisionKedra v. Schroetefor support.

But Kedrds facts are a far cry from whahis Court confronts here. In
Kedra the defendant, a trained firearms instoun, pointed what he believed to be
an unloaded weapon at thetun and pulled the triggerfifing a bullet that killed
the victim3® The Third Circuit concluded thatt]fe risk of lethal harm when a
firearms instructor skips over each of sevasafety checks designed to ascertain if
the gun is unloaded, points the gun at angais chest, and pulls the trigger is
glaringly obvious, and this obviousness suppadhe inference that the instructor
had actual knowledge of the risk of serious hatin.’Here, to the extent the
amended complaint posits that Chemistry Teacher Micha@pezk over safety
checks designed to ensure the safety @tlethanol experiment, such as by failing
to ensure that the fire blanket arwhemical shower were accessible and
operational, the amendedmoplaint alleges no factsiggesting or supporting the
inference that Ms. Michaels knew her studewould be in harm’s way when she
conducted the experimenin other words, unlike the defendant Kendra who
skipped several safety checksd pointed a gun at the victim’s chest, Chemistry

Teacher Michaels performed the expemi®n her desk with students seated

30 Kedra 876 F.3d at 424-30.
31 |d. at 442.



several feet away, and there are no fagtgyesting that she directed the explosion
toward M.G. or any other student.

Courts have also found probatived#liberate indifference facts suggesting
that the defendant was advised of tis& of harm and proceeded anywfyThis
inquiry contemplates a danger that is foreseeiblevo decisions from the United
States District Court for the Eastern District of Pennsylvar8aietto v. Marple
Newtown School Districand B.D. v. Downingtown Area School Districkre
instructive.

In Sciotto v. Marple Newtown School Distriathigh school wrestling coach
invited alumni to return to schoohd wrestle current high school wrestlétsin
one matchup between an alumni viiess who weighed 170 pounds and the
plaintiff who weighed 110 pounds, the alninwrestler threw the plaintiff on the
ground with such force that the plaintiff suffered a cervical spine injury and was
rendered a quadriplegie. The plaintiff alleged various § 1983 claims against the

school district, the athletic director ethvrestling coach, and the alumni wrestfer.

32 Seeid. at 441 (considering “evidence that the agtas expressly advised of the risk of harm
and the procedures designed to prevent tham lasd proceeded to violate those procedures”
probative of deliberate indifference).

33 Morse v. Lower Merion Sch. Disf.32 F.3d 902, 910 (3d Cir. 1997).

34 Sciotto ex rel. Sciotto Wlarple Newtown School DistNo. 98-2768, 1999 WL 79136, at *1
(E.D.Pa. Feb. 9, 1999).

35 |d.
36 1d. at *2.
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When the defendants moved to dismiss pheantiff’'s claims, the district court
found that the plaintiff had sufficientlplleged deliberate indifference in part
because, prior to the incident, “the schdefendants were warned against the use
of adult wrestlers at the high school practices, but . . . continued inviting the adult
wrestlers to participate despite conipta about this practice or custofi.” The
district court concluded “that based on tis@nings and complaints that the school
defendants received, they knowingly procsedvith this foreseeable danger or
risk.”38

Analogous circumstances occurred BrD. v. Downingtown Area School
District. There, a high schoolatk coach held an indogractice in the school's
hallways by creating running courses fprinters and middle-distance runners
whose paths would interse€t. As the runners ran the various courses, the coach
became aware of “small collisionsndlor near misses” where the courses
intersected or contained blind turfis. While running one ofthe courses, the
plaintiff collided with another runnernd hit his head on the concrete floor,

suffering a depressed skulbfiture and brain contusiofis. The plaintiff alleged

37 |d. at *3.
38 1d. at *3.

39 B.D. v. Downingtown Area School Distridlo. 15-6375, 2016 WL 34360, at *1 (E.D.Pa.
June 21, 2016).

40 d.
41 d. at *1.
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various § 1983 claims against the schaistrict and the track coach&sWhen the
defendants moved to dismiss the plaintifflaims, the district court concluded that

the defendants’ “alleged fare to modify the courseafter these minor collisions

or near misses” supported the inferenicat they had actual knowledge of the
serious risk of harm, and accordingly, the court concluded that the plaintiff had
adequately plead deliberate indiffererite.

M.G. argues that und&ciottoandB.D., a prior injury need not occur for the
defendant to be aware of the risk of hdfmBut the plaintiffs inSciottoandB.D.
nevertheless alleged facsuggesting that defendants were aware ofridkeof
injury. That is, the plaintiff inSciotto alleged that the wrestling coach received
prior warnings and complaintegarding his policy ofllwing alumni wrestlers to
wrestle current students, and the plaintiffBiD. alleged that the track coach had
previously observed students nearly cdlidith one another.Both allegations
suggest that the prior warnings, complgjrand “near misseséndered defendants
at least aware of the risk of injury,@vif no prior injuries had occurred.

Here, M.G. alleges n@tts suggesting that ChemnysTeacher Michaels, in

conducting the methanol igrotm experiment, was eitherguiously warned of the

risk of injury or that in previous itetians she experienceétear misses.” There

42 1d. at *2.
43 1d. at *4.
44 Brief in Opposition (ECF No. 20) at 13 n.5.
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are no facts, for example, suggesting firadr methanol experiments either burned
or nearly burned one of her studentw ahat she continued to conduct those
experiments despite those incideftts.The amended complaint seems to suggest
the contrary: that Chemistry Teacher Maelis was not aware of such risks because
she performed the experiment for 23 years without incitfeifio the extent M.G.
argues that Chemistry Teacher Michaefgssonal use of protective goggles gives
rise to an inference that she was awarg¢hefrisk of injury, her use of protective
goggles suggests she was awar#hefrisk of injury to herself; that fact alone does

not suggest that she wasaw of the risk of injury to her students.

45 CompareHall v. Martin, No. 17-523, 2017 WL 3298316 (W.D..F2017) (determining that
because the defendant was aware of “numencuasions where students were injured after
being hit by a floor hockey puck in [the gym teach] class,” but the defendant continued to
instruct students to play floor hockey, the fiskt a student playing goalie without any facial
protective equipment of beirigt in the eye with a hockepuck was foreseeable) aSdiottq
1999 WL 79136, at *2-3 (concluding defendantsreven notice of a foreseeable risk of
injury after receiving warnings about playsafety and permitting state-created danger claim
to survive motion to dismiss)yith Dorley v. S. Fayette Twp. Sch. Digt29 F.Supp.3d 220,
234-36, 238-39 (W.D. Pa. 2015) (concluding thastate-created danger claim was deficient
because there were no allegations that any egwccurred in prior drills to put the coaches
“on some plausible notice of the concregk of a sufficiently serious injury”)Lesher v.
Zimmerman No. 5:17-cv-04731, 2019 WL 1110114, & (E.D.Pa. Mar. 11, 2019)
(concluding that complaint failed to plead detdte indifference in part because plaintiff,
who was injured by defendant coadwring softball batting pracie, does not allege that the
defendant “previously injured a student whildting at softball practice, nor does she allege
any prior incidents with similar circumstascehat show [the defendant] ‘consciously
disregarded a substantiadkiof serious harm’)¢f. Patrick v. Great Valley School Dis96
Fed. Appx. 258, 261-62 (3d Cir. 2008) (concluding that in state-created danger claim,
evidence that coach had engaged in misconduct on more than one occasion provides
circumstantial evidence aleliberate indifference).

46 Amended Complaint (ECF No. 12) at { 2®e alsoBrief in Opposition (ECF No. 20)
(categorizing some of M.G.’s claims as “single-incident”).
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Finally, courts have found probativof deliberate indifference facts
suggesting that a defendant had particplianfessional training or expertise that
would have placed the defendamt notice of the risk of harfii. In Kedra, where
the defendant—who had specialized tnagniand expertise in firearms safety—
nevertheless pointed what believed was an unloadegapon at the victim and
pulled the trigger, the Third Circuit noluded that the obvious risk of harm
involved with pointing a gun at arwr combined with the defendant’s
“specialized training and expertise in fireargagety is easily sufficient to give rise
to an inference of actual knowledge of rigk.”

In this matter, Chemistry Teacher diaels’ classroom experience could be
relevant to her knowledge of the risk involved in conducting various chemistry
experiments, including the riskisivolved with igniting methand® But the
complaint does not allege thagr classroom experienceapéd her on notice of the
risk. Rather, the amended complaint gdle that at the time of the incident,
Chemistry Teacher Michaepgerformed the experimentjjiist as she had done for

the prior 23 years?® In other words, the risk & a student would be burned by

47 SeeKedra v. Schroeter876 F.3d 424, 441 (3d Cir. 201{®onsidering “evidence that the
actor had particular professidrigining or expertig” probative of deliberate indifference).

48 |d. at 442.

49 1d.; see alsoL.R. v. School District of Philadelphis836 F.3d 235, 245 (3d Cir. 2016)
(explaining that classroo experience could be relevant to an instructor’'s knowledge of
certain risks).

0 Amended Complaint (ECF No. 12) at 1 7.
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this particular experiment was not sovimus that a teacher with Ms. Michaels’
experience and knowledgeowld have realized thatisk after performing it
repeatedly, and, ostensibly, without prior incideént.

In sum, M.G. has failed to pleadlgective deliberate indifference because
she has not alleged facts giving risetlie inference that defendants acted with
actual awareness or a conscious disreghedsubstantial risk of serious hatfn.

. M.G. has not alleged objective deliberate indifference.

A plaintiff may plead deliberate indiffence by showing that “a substantial
risk of serious harm [was] so olis that it should have been know#.For the
reasons discussed above—particularly sbstantial differetes between what
M.G. alleges and where the Third Qirc found constitubnal obviousness in
Kedra—M.G. has not alleged facts giving rise the inference that the risk of

serious harm was obviogs.

1 See also MBIA Ins. Corp. v. Royal Indem.,@@&6 F.3d 204, 217 (3d Cir. 2005) (observing
that, even where a risk is “so obvious,” imdividual's prior “eperience and knowledge”
makes it more likely that heilv‘realize[ ]” that risk).

52 Kedra 876 F.3d at 441.

53 SeeKedra, 876 F.3d at 439 (concluding rigk harm is obvious when “a firearms instructor
skips over each of several safety checks desiga ascertain if the gun is unloaded, points
the gun at a trainee’s cheatd pulls the trigger”)..R, 836 F.3d at 246 (concluding that risk
of harm is obvious when a kindergarten teacteeases a five-year-old student to an
“unidentified, unverified dult” after asking theault for identification).

5 | note that even though thiedra court appeared to accept an objective deliberate
indifference standard, the Third Circuitddnot seem to embrace the proposition that
obviousness of a risk ohjury alone could create constibbnal harm, especially when
alleging a state created danger claim:
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lii.  Torts caused by state actors do not automatically amount to
constitutional injuries.

The Supreme Court has stated that“tmstitutional concept of conscience
shocking duplicates no traditional category of common-law fault, but rather points
clearly away from liability, or clearly towarid, only at the ends of the tort law’s
spectrum of culpability?® Accordingly, the high @urt has avoided transforming
torts compensable under state tort lamto harms of constitutional magnitude
simply because injuries were caused by state at®totadeed, injuries need be

conscious-shocking to invokeonstitutional protectionand where courts have

Contrary to our concurringolleague's concerns aboubhat our holding in this
case portends for state-created dangases or the element of deliberate
indifference going forward, wedo not today “reduc|e] thstandard of deliberate
indifference” anywhere “close to negliggn” Instead, we require of Appellant's
complaint what we have historically recgd for liability under the state-created
danger doctrine: allegations of conscience-shocking, affirmative behavior from a
state official that caused “foreseeable &idy direct” harm to a person who was

a foreseeable victim of that behavior.

Kedra 876 F.3d at 448 n.18.
> County of Sacramento v. Lew&23 U.S. 833, 848 (1998).

%6 See id(holding that “the due poess guarantee does not erdailody of constitutional law
imposing liability whenever someone dkeal with state authority causes harmDgShaney
v. Winnebago County Department of Social Servit@d,U.S. 189, 202 (1989)[T]he Due
Process Clause of the Fourteenth Amendmedoes not transform every tort committed by
a state actor into a oetitutional violation.”); Paul v. Davis424 U.S. 693, 701 (1976)
(explaining that the Fourteenth Amenelm is not a “font of tort law”)see also, e.gNix v.
Franklin County Sch. Dist.311 F.3d 1373, 1376 (11th Cir. 2002) (“Today's holding also
comports with the Supreme Court's mandateetoain vigilant inpolicing the boundaries
separating tort law from constitutional law. Substantive due process is a doctrine that has
been kept under tight reins, reserved for extraordinary circumstances. The [plaintiffs’] claims
do not present such circumstances and arespgoponfined to the realm of torts.'arnelll
v. Pineirqg 849 F.3d 17, 36 (2d Cir. 2017) (“[A]ny 8983 claim for a violation of due
process requires proof ofn@ens reagreater than mere negligence.”).
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found conscious-shocking behavior thatounts to a constitutional violation
differs substantially from what appedosbe a claim for mere negligence hefte.

For example, in a school classroom seftiwhen a complaint alleges that a
teacher punched austent in the che%tor struck a student in the legs and arms
causing bruising? courts have found the typef conscious-shocking behavior
sufficient to survive a motion to dismis®y contrast, where high school teachers
have conducted experiments leading teidental death, such when a teacher
conducted an electromechanical expenmethat caused a student to be
electrocuted? or a physics teacher conducted a guaded physics experiment that
caused a student's accidental drowrfihgsourts have concluded that those
circumstances lie outside of the Constitution’s protections.

Against this backdrop, | am wary that by permitting M.G.’s § 1983 claims to
proceed | would be widening the umlmeunder which a state tort sounding in

negligence could find harbor under the Fourteenth Amendment—in direct

> Kedra, 876 F.3d at 448 n.18 (explaining that the defiberindifference standard is not
“anywhere ‘close to negligence”Sanford v. Stiles456 F.3d 298, 311 (3d Cir. 2006)
(“[m]ere negligence is not enough to shock the conscienceDacosta v. Nwachukw&04
F.3d 1045, 1048 (11th Cir. 2002) (explaining that even conduct by a government actor that
would amount to an intentiontdrt under state law will rise tihe level of a substantive due
process violation only if it ab “shocks the conscience”).

°8 Kurilla v. Callahan,68 F.Supp.2d. 556, 564 (M.D.Pa. 1999).

% Vicky M. v. Northeastern Educational Intermediate Unit 486 F.Supp.2d 437, 447, 456
(M.D.Pa. 2007).

60 Nix, 311 F.3d at 1376.
61 Estate of C.A. v. Castr647 Fed.Appx. 621 (5th Cir. 2013).
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contravention of precedent bequeathedhis Court by both the Supreme Court
and our Circuif?

iv.  Although M.G.’'s § 1983 claims mus¢ dismissed, she will be
granted leave to file a second amended complaint.

Because M.G. has failed &dlege an injury otonstitutional magnitude, her
substantive due process claims agaitisDafendants (Count), her supervisory
liability claims against Superintendent l&eand Principal Varano (Count Il), her

Monnell claim against Mount Carel Area School District (Count 1ll), her state-

62 See Kingsley v. Hendricksoh35 S.Ct. 2466, 2473 (2015) (“liabilifpr negligently inflicted
harm is categorically beneath the thresholdmfistitutional due process”) (citation omitted);
Collins v. City of Harker Heights, Tex503 U.S. 115, 128 (1992) (explaining that the
Supreme Court has “previoushgjected claims that the Due Process Clause should be
interpreted to impose federaltdas that are analogous to tkedsaditionally imposed by state
tort law”); Baker v. McCollan443 U.S. 137, 146 (1979) (“Section 1983 imposes liability for
violations of rights protected by the Constitution, not for violations of duties of care arising
out of tort law. Remedy for the latter typé injury must be sought in state court under
traditional tort-law principles.”)Blain v. Township of Radnoi67 Fed.Appx. 330, 333 (3d
Cir. 2006) (explaining that the shock theonscious standard’sstringency reflects
maintenance of the proper proportions of constitutional, as opposed to ordinary tort
violations”); Kaucher v. County of Buckd455 F.3d 418, 426 (3d Cir. 2006) (“At one end of
the spectrum of culpable conduct, negligent bajrasan never rise to éhlevel of conscience
shocking.);United Artists Theatre Circuit, m v. Township of Warrington, PA16 F.3d
392, 399 (3d Cir. 2003) (“The ‘shocks the conscience’ standard encompasses ‘only the most
egregious official conduct.”) (quotinG@ounty of Sacramento v. Lewis23 U.S. 833, 846
(1998));Berg v. Cnty. of Alleghen219 F.3d 261, 268 (3d Cir. 2000) (“Section 1983 ... does
not provide redress for commonMdorts—the plaintiff must allge a violation of a federal
right.”); see also M.U. v. Downingtown High School £48B3 F. Supp. 3d 612, 626 (E.D.Pa.
2015) (“While [defendant’s] conduct may constitute negligence, the Supreme Court has
warned that 8 1983 is not a vehicle to incogperstate tort law intthe constitution. The
Court will heed that warning here.”).

-18 -



created danger claims against all Defendants (Courfélaf)d her desire to obtain
punitive damages in connection with thesgefal claims mustliabe dismissed.
This Court’'s dismissal of these claims, however, is without prejudice.

Although | question whether [&. will be able to successly allege any plausible

§ 1983 claims, particularly becauser lidaims sound in negligence, | will
nevertheless follow the pattern adopted by otoeirts and grant M.G. leave to file
a second amended complaint to stder constitutional claims against all
Defendant$? M.G. is cautioned that if she maot allege sufficient facts to state
her constitutional claims against eaddfendant, she should refrain from filing a
second amended complainfAgain, her second amerdtl€omplaint must allege
facts sufficient to “raise a right to reliabove the speculative level” such that her

claim is “plausible on its fac€® The Court will disregrd “naked assertions

6 M.G. contends that that although the statated danger doctrine is “typically pleaded in
cases where non-state actors cause the ultimat®, the doctrine isot so specifically
confined.” Brief in Opposition (ECF No. 20) 46 n. 7. She cites 1w case law to support
that statement, leaving this Court furthesnglering whether a stateeated danger claim is
available to her at all.cf. Pope v. Trotwood-Madisonitg School Dist. Bd. of Educl162
F.Supp.2d 803, 811 (A.D. Ohio 2000) (explaining thlaé state-createdanger theory does
not apply when harm is inflicted by a defendstiaite actor rather than by a third party”).

¢ Phillips v. County Of Allegheny%15 F.3d 224, 245 (3d Cir. 2008) (leave to amend must be
grantedsua sponten civil rights actions “unless such an amendment would be inequitable
or futile); R.B. v. EnterlineNo. 4:16-CV-01583, 2017 WL 2536110, at *11 (M.D. Pa. June
12, 2017) (permitting amendment even though it may be fuialsko v. Berezwicko.
3:06—-CVv-2480, 2008 WL 2444503, at *6 (M.D.Pand 13, 2008) (granting plaintiff leave
to amend after finding that complaint alleged negligence, not constitutional injury).

65 Bell Atlantic Corp. v. TwombJys50 U.S. 544, 545 (2007).
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devoid of further factual enhaement” and “threadbare recitals of the elements of
a cause of action, supportedrgre conclusory statements.”

C. The Court Declines to Exercise Jurisdiction over M.G.'s
Remaining State Law Claims.

A district court has discretion whethtr exercise supplemental jurisdiction
after dismissing every claim over which it had original jurisdicfiorGiven that
M.G.’s remaining claims arise exclusly under Pennsylvania tort law and there
appears to be no affirmative justificatiomretain jurisdiction here, the Court will
decline to exercise supplemental gdiction over M.G.'s state law clairfs.

Accordingly, Counts V and VI are dismissithout prejudice to M.G. to either

Ashcroft v. Iqbal556 U.S. 662, 678, 680-81 (2009). For instance, M.G.’s attempt to state a

state created danger claim against each defendant exemplifies deficient pleading because

while successfully alleging state created danger clainquires pleading facts supporting
four discrete elementsee Bright443 F.3d at 281, M.G.’s complaint seems to simply restate
some of these elements as legal conclusions rather than allege facts to suppseethem
Amended Complaint (ECF No. 12) at 1 68 (fBedants’ affirmative conduct also rendered
Plaintiff more vulnerable to danger than had Defmts not acted at all.”). Again, this Court
is not “compelled to accept wngported conclusions and unwarted inferences or a legal
conclusion couched as a factual allegatid®araka v. McGreeveyi81 F.3d 187, 195 (3d
Cir. 2007) (explaining that cot is not “compelled to aept unsupported conclusions and
unwarranted inferences or a legal cosmn couched as adtual allegation”).

67 SeeCarlsbad Technology, Inc. v. HIF Bio, In&g56 U.S. 635, 640-41 (2009) (citing 28
U.S.C. § 1367(c) (“Thelistrict courts may decline to exercise supplemental jurisdiction over
aclaim... if ... the district court has dimsed all claims over wi¢h it has original
jurisdiction”) (citations omitted)).

8 SeeBorough of West Mifflin v. Lancastets F.3d 780, 788 (3d Cil.995) (explaining that
when claims over which the district court hadyoral jurisdiction are dismissed before trial,
“the district court must declento decide the pendent stataiels unless considerations of
judicial economy, convenier, and fairness to the partiesyide an affirmative justification
for doing so”);accordEdelstein v. Wilent812 F.2d 128, 134 (3d Cit987) (holding that a
“refusal to exercise pendent jurisdiction ovestate law claim after dismissal of all federal
claims prior to trial is ordindy not an abuse of discretion”).
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assert those claims in a state court ahpetent jurisdiction, or to reassert those
claims in this Court should she choosefite a second amended complaint that
attempts to adequately plead her constitutional claims.
. CONCLUSION

For the reasons discussed above, Dad@ats’ motion to dismiss will be

granted in part. An appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge
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