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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JAMES PIAZZA and No.4:19-CV-00180
EVELYN PIAZZA,
(JudgeBrann)
Plaintiffs.

V.

BRENDAN YOUNG, DANIEL

CASEY, BRAXTON BECKER,
MICHAEL BONATUCCI, RYAN
BURKE, JERRY COYNE, GARY ;
DIBILEO, JR., JOSEPH EMS, CASEY
FUNK, EDWARD JAMES
GILMARTIN, Ill; CRAIG HEIMER,
JONATHAN KANZLER, LARS
KENYON, NICHOLAS KUBERA, _
JOSHUA KURCZEWSKI, .JONATHAN
MARTINES, ADAM MENGDEN, '
JOSHUA MONCKTON, JONAH
NEUMAN, AIDAN O'BRIEN,

DONALD PRIOR, MATTHEW
REINMUND, LUCAS ROCKWELL, :
JOSEPH SALA, MICHAEL ANGELO
SCHIAVONE, BOHAN SONG, LUKE :
VISSER, PARKERYOCHIM, and ST. :
MORITZ SECURITY SERVICES, INC.

Defendants.
MEMORANDUM OPINION
AuUGUST 27,2019
All Defendants moved to dismiss variopagrtions of the complaint filed by
James and Evelyn Piazza. Several Defersdalsio moved to stay this case. As

discussed below, those motions will bamped in part and denied in part.

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/pamdce/4:2019cv00180/119569/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/pamdce/4:2019cv00180/119569/233/
https://dockets.justia.com/

l. BACKGROUND'*

At all relevant times, Defendants édrdan Young, DanieCasey, Braxton
Becker, Michael Bonatucci, Ry Burke, Jerry Coyne, @aDiBileo, Joseph Ems,
Casey Funk, Edward Gilmartin, Craig iHer, Jonathan Kanzler, Lars Kenyon,
Nicholas Kubera, Joshua Kurczewslanathan Martines, Adam Mengden, Joshua
Monckton, Jonah Neuman, Aidan O’BmieDonald Prior, Matthew Reinmund,
Lucas Rockwell, Joseph [8a Michael Angelo Sclwvone, Bohan Song, Luke
Visser, and Parker Yochimvere members of the Alphipsilon Chapter of the Beta
Theta Pi fraternity at The Pennsylvania 8taniversity. In edy 2017, Mr. Young
invited the Piazzas’' son Tirtty to join that fraternity. In fraternity lingo, that
invitation, or “bid,” turned Timothy into a “pledgé.” Timothy planned to accept
that bid at a party—*Bid Acceptance Night'—held at the fraternity house on

February 2, 2017.

1 The material in this section is draw frahe allegations in Piazzas’ Complaint (ECF No. 1).
At this stage, the allegations are presumed t8ee Phillips v. County of Alleghei5 F.3d
224, 228 (3d Cir. 2008) (noting thathen considering a motion tosthiss, a court is “required
to accept as true all factual allegations indbmplaint and draw all inferences from the facts
alleged in the light most favorable to [the plaintiff]”).

This opinion will refer to these twenty-éigindividuals collectively as “Defendants.”

In addition to these Defendantbe Piazzas also sued St. MprSecurity Services, Inc., a
security firm that made a brief inspextiof the fraternity house that evenirid. 11 245-252.

St. Moritz, however, moves only to dismibe Piazzas’ demand for punitive damages. That
argument will be addressed below.

3 Id.Y151.
4 Id. 1 151-52.
5 Id.f177.



In the week leading up to Bid Acceptandight, Mr. Heimer, at the direction
of Mr. Schiavone, purchased $1,179@&arth of alcohol for the part§.On February
2, 2017, Mr. Casey—identifying himself #se “pledge master—texted Timothy
Piazza specific instructions about whered avhen to arrive that evening. (“Be
outside the kitchen doors behind the house at 9707.The instructions laid out a
strict dress code requirement—"shirtfiend jacket’—and warned Timothy that
“li]t would be wisenot to be late?

Timothy attended Bid Acceptanbight with 13 other pledgeésUpon arrival,
Mr. Burke led the pledges to the basmt, where Mr. Young addressed them,
signaled to Mr. Casey tmke over, and leff Mr. Sala handed Mr. Casey a large
bottle of vodka, which Mr. Casey directed the pledges to pass amongst themselves
until it was empty-?

After the vodka was full}consumed, Mr. Sala letthe pledges outside and
directed them to reenter the house one-bytorgarticipate in a series of drinking

events called “the Gauntlet?” The purpose of the Gauntlet was to get the pledges

6 1d.y161.

7 1d. Y 176.

& 1d.

° Id.f177.

10 |d. q 181.

11 1d. § 182-84.
12 |d. 7 187.



quickly intoxicatedt®* Mr. Young oversaw the Gauntleind forced the pledges to
participate in it

The Gauntlet began withe “vodka station® After Mr. Sala directed each
pledge into the house individually, Mr. Cadegnded each pledgaother bottle of
vodka and forced the pledge to drink fron®itAfter the required drink, Mr. Funk
took the bottle from each pledge and handdzhck to Mr. Casey, who instructed
the pledge to run down a hallw#o the next drinking statiod. Mr. Funk pushed
the pledge towards that statith.

The next station was the “shotgunti&ta,” where each pldge was required
to quickly consume an entire can of b#aiough a hole placed in the side of the
can®® Mr. Bonatucci brought the beer to theemises for use in this station; Mr.
Bonatucci and Mr. Kubera placed theebs in the shotgun station; and Mr.
Bonatucci, Mr. Neuman, and MKubera handed the to-lsftotgunned beers to each

pledge?® (Mr. Kubera was th fraternity member who handed Timothy Piazza his

13 1d. ¥ 1809.

14 1d. 7 188.

15 1d. 7 191.

16 1d. 1 191-93.

17 1d. 11 194, 196.
18 1d. 7 194.

19 1d. 7 197.

20 d. 9 198-201.



beer herél) While pledges were at this stm, Mr. Kubera, Mr. Coyne, and Mr.
Ems poured beer over them.

Pledges were then directed to therfgvstation” by MrEms, Mr. Coyne, and
Mr. Prior?® There, Mr. DiBileiorequired the pledges toidk from a bag of winé?

The Gauntlet concludedith the “beer pong statiort® There, Mr. Visser
required them to throw a ball int plastic cup filled with beéf. If the pledge
missed the cup with the balMr. Visser required him to drink the beer in the élp.

After the Gauntlet, theledges were lined up aloragwall in the basement,
where Mr. Kurczewski gave them another beer to dfinklhe pledges and the
fraternity members remained in the basat for some time; while there, the
fraternity members “walked aund . . . carrying wine bagmd cans of beer, and
forced, encouraged, and causeddges” to continue drinking. At this point,

Timothy was “visibly intoxicated®® and “stuporous® Nevertheless, numerous

21 |d. 1 203.
22 1d. 1 202.
23 1d. 1 206.
24 1d. 1 207.
25 |d. 1 208.
26 1d. 11 209-10.
27 1d. 7 211.
28 1d. 11 214-15.
29 1d. 1 221.
30 1d. 7 216.
31 d. 1 217.



Defendants—including Mr. O’Brien, Mr. ¥ser, Mr. DiBileo, Mr. Burke, Mr.
Kanzler, Mr. Kubera, andir. Song—continued to provide alcohol for him to
drink 32

The events of Bid Acceptance Nighsted approximately 90 minutes, during
which time Timothy consumesdighteen alcoholic drinks. At the conclusion of
that binge, his blood alcohol concenima was somewhere tveeen 0.28 and 0.38,
and he was “stagger[inghroughout the basement, visibly intoxicatéd.”Mr.
Kenyon and Mr. Kubera therefore assiséh to a couch on the first flodt.

Timothy apparently did not stay on tbeuch. At 11:20pmhe fell down the
basement stairs, “suffering serious injuriés The fall render@ him unconsciou®

When Mr. Neuman saw Timothy lyingoitso face down” at the bottom of the
steps, Mr. Neuman, Mr. Buek and Mr. Visser carried i back up the stairs and
onto a first floor couck? Someone removed Timothy’s shirt, revealing a visible

bruise on the left side of his abdonf@nMr. Burke lifted Timothy’s left arm and let

32 1d. 911 235-242.
33 1d. 7 243.

34 1d. 1 256.

3% 1d. 7 244.

36 |d. 91 253-54.
37 1d. 1 257.

%8 |d. 7 258.

% 1d. 7 262.

40 |d. 9 263.



it go, but the arm immediately fell back do#n.Mr. Prior then poured liquid on
Timothy’s face, but Timothy renr@ed unconscious and non-responsive.

Timothy eventually began vomitingzausing Mr. Neuman to retrieve a
bucket® To keep him off his back and to prevent him from aspirating on his own
vomit, Mr. Neuman and others—inclugy Mr. Coyne and Mr. Ems—attached a
backpack full of books to Timothy's baék. Eventually, Mr. Neuman sat on
Timothy’s legs to keep him from movirtg.

Timothy then began “thrashingié making odd movenmés and sounds'®
An unidentified fraternity member urdeDefendants—including, specifically, Mr.
Neuman, Mr. Gilmartin, Mr. Prior,rel Mr. Ems—to call for medical hef). Rather
than make that call, Mr. Neuman pustlilee unidentified fraternity member “across
the room and shoved him against a w&ll.'Defendants—including, specifically,

Mr. Neuman and Mr. Gilmartin—discourad other fraternity members from calling

41 1d. 1 265.

42 1d. 11 266-67.
43 1d. 11 267-70.
4 1d. § 271-72.
4 Id. g 276.

4 |d. §277.

47 1d. 1 278.

48 Id. 1 279.



911, from taking Timothy to the hospitand from otherwise seeking medical
assistance for hirf?.

At 11:53pm, an unidentified fraternitpgember texted all the other fraternity
members—including all Defendants—that:

Tim [Piazza] might actually be@oblem. He fell[] 15 feet down a
flight of stairs hair first. Going to need hélp.

Instead of obtaining help, Defendants attempted to rouse Timothy into
consciousness with force. MCasey slapped him in tifiace three times, and Mr.
Reinmund tackled Mr. Kanzler into hith. Neither attempt worked, and Timothy
remained “prone and unconsciods.”

Timothy struggled through the nigh&t 1:37am, in front of Mr. Coyne and
Mr. Ems, he began iteching and vomited agaiif. At 2:25am, he rolled off the
couch and onto the flogf. Mr. Ems and Mr. Reinmuhput him back in plac®,and
Mr. Ems engaged in another attemptdase him by force by slapping him in the

stomach® Timothy remained unconscio®ss.

49 Id. 1 280.

0 |d. 1 281.

51 1d. 111 282, 284.
2 1d. 11 283-85.
53 Id. 1 286.

> |d. 1 287.

%5 |d. 1 288.

°6 1d. 1 290.

57 Id. 1 291.



At 3:59am, Timothy rolled off theatich again, the backpack falling 6% As
he attempted to stand up, he fell baakds and struck his head on the fl&biMr.
Coyne observed this, attempted to shd@kaothy, and exited the room, leaving
Timothy alone and unattend@ At 4:26am, Timothy raed himself onto his knees,
“bent over with his elbows on the floor,shhead in his hands . . grabbing his
abdomen® At 4:31am, he fell face down anthe living room’s hardwood flo*.
At 5:36am, attempting to walk around, Tithg fell head first into an iron railing
leading to the second floor of the fraternity hotiséde then attempted to exit the
house but fell head first into the house’s front ddorAt 5:52am, Mr. Martines
approached Timothy as he was lying on the floMr. Martines did not provide
any aid and left Timothy’'s presente.

At 10:48am on February 3017—more than eleven hours after Timothy fell

down the stairs—an unidentitlefraternity member called 921. Timothy was

8 1d. 1 292.
% Id. 1 293.
0 1d. 1 294.
1 1d. 1 296.
®2 1d. 1 297.
3 1d. 1 298.
%4 1d. 1 299.
5 1d. 1 300.
% 1d. 1 301.
7 1d. 1 303.



immediately taken to the hospital by lamence, and subsequently to another
hospital by helicoptef®

Defendants spent the next two daiter@apting to cover up their conduct. Mr.
Young texted Mr. Casey to “[m]ake suretpledges clean the $'ment and get rid
of any evidence of alcoho?® Mr. Casey agreed andparted back to Mr. Young
that the pledges were “taking care of™itMr. Casey texted Mr. Kenyon to eliminate
a chain of electronic meggas (exchanged throughetrsocial media program
GroupMe) sent between the fraternity menstaand pledges “so there’s no evidence
on [Timothy’s] phone.™ Mr. Gilmartin texted Mr Ems and Mr. Kenyon with
similar instructiond? expressing concern that certain individuals might “get
screenshots . . . that could leak to the me®fiavir. Kenyon assured Mr. Gilmartin
that he could delete them permaneritlyMr. Young and Mr. Erm later eliminated

certain accounts associateidh those GroupMe messag®@s.

5 1d. 1 304-05.
% Id. {1 307.

" d.

" 1d. 1 308.

2 1d. § 315.

3 1d. 1 316.

" d.

S 1d. 11 312-13.
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Mr. Mengden texted Mr. Becker tha€]fasing the [surveillance] cameras [in
the fraternity house] could be th@ok as long as no one found olt."Mr. Becker
replied that his plan was to falsely assbat the cameras were not turned’on.
Later, Mr. Becker simply erased tlieotage from surveillance cameras in the
basement® Mr. Becker also décted another fraternity nmber to erase an online
forum associated with the fraternity (lbed on Facebook), admitting that “[w]e got
sloppy” and recognizing that another fraiey member had been warning others
“for the last few days” about the dangertbé planned drinking activities “but no
one listened.”

Timothy Piazza died from his numerous injuffemn February 4, 2017, at the
age of nineteeft The Piazzas initiated this shit filing a fourteen-count Complaint
on January 31, 2019. Defendantsv seek to dismiss portions of that Complaint.
II.  DISCUSSION

When considering a motion to dismiss for failure to state a claim upon which

relief may be grante®, a court assumes the truth af factual allegations in the

% |d. § 310.

7 1d. § 310.

8 |d. 7 311.

? 1d. § 314.

80 See idf 354 (noting thafimothy sufferedinter alia, a skull fracture anidrain hemorrhaging).
81 |d. ¥ 306.

82 Federal Rule of Civil Procedure 12(b)(6).

-11 -



plaintiff's complaint and draws all farences in favor of that partythe court does
not, however, assume the truth of afythe complaint’s legal conclusiofs.If a
complaint’s factual allegations, so treated,estatlaim that is plausible—i.e., if they
allow the court to infer the defendant’s liilg—the motion is denied; if they fail to
do so, the motion is grantétl.

A. Counts | and Il — Negligenceof Fraternity Defendants

Counts | and Il of the Complaint aregligence claims. Count | is brought
against all Defendants based their alleged role asanners of Bid Acceptance
Night. Count Il is brought against Defenttamvho allegedly furnished alcohol to
the pledges at some point during the parBefendants argue that the Complaint
fails to plausibly allege the necessary eletmefthese claimsThis Court disagrees.

1. Duty of Care

Defendants argue that the negligemt&ms in Counts | and Il should be

dismissed because the Complaint failpleusibly allege a duty between Defendants

and Timothy Piazz&. This Court disagrees.

8 Phillips v. County of Alleghen$15 F.3d 224, 228 (3d Cir. 2008).

84 Ashcroft v. Igbal556 U.S. 662, 678 (2009%ee alsconnelly v. Lane Const. CorB09 F.3d
780, 786 (3d Cir. 2016).

8 Connelly 809 F.3d at 786.

8 See Kenner v. Kappa Alpha Psi Fraternity, Jr808 A.2d 178, 181 (Pa. Super. Ct. 2002)
(noting that succeeding on a negligence claiquires showing that the defendant owed the
plaintiff a duty of care).

-12 -



In its 2002 decision irkKenner v. Kappa Alpha Psi Fraternity, Indhe
Pennsylvania Superior Court held that menstof a fraternity oed a duty to protect
pledges from harm whiléhe pledges are being initéal into the fraternit§/ There,

a pledge was beaten severely by fratgrmembers during an initiation meetiffy.
The pledge then brought a negligencemlagainst the fraternity, several of its
officers, and the fraternity members who beat #imThe trial court held the
individual defendants owed no duty ofreato plaintiff and entered summary
judgment in defendants’ fav8t. On appeal, the Pennsylvania Superior Court
disagreed and revers&d.Analyzing factors laid out by the Pennsylvania Supreme
Court in an earlier ca$é,the Superior Court noted the “social utility of [the]
fraternity’s efforts to stop hazing”; thateinature of the harm [suffered by plaintiff
was] clear and certainly foreseeable”; ithegt “consequences whposing [the] duty
[were] minimal,” since the ftarnity had “taken steps to protect initiates by banning
hazing”; and the “substantial public interesassuring that individuals will not die

or suffer substantial injury in an att@t to become menals of a fraternity®® That

87 |d. at 183.
88 |d. at 180.
89 1d.
90 |d.
91 1d. at 184.

92 1d. at 182-83 (discussing factors frohtthaus ex rel. Althaus v. Coher56 A.2d 1166 (Pa.
2000)).

% 1d. at 182-83.
-13 -



court also noted that the individualfdedants had signed agreements with the
fraternity that required them to “do ak officers and members to prevent any
violation of the [fraternity’s] statute$*which statutes included a ban on haZihg.
As a result, the court “conclude[d] thie individual defendants [had] a duty to
protect [the pledge] from harn{®’

A similar analysis applies here. Iretfirst place, the policy considerations
analyzed by the Pennsylvania Superior Get&.g., the social utility of stopping
hazing, the foreseeability of harm, the pultlierest in keeping pledges alive during
initiation—apply essentially identically tinese alleged facts. And like tKenner
defendants, Defendants hevere bound by Beta Theta Pi's Code of Regulations,
which declared “[h]azing activities” as “absolutely forbiddéh,and by the
fraternity’s Risk Management Policy, whiadeclared (1) that “[n]o [fraternity]
members shall permit, tolerate, encouragef,participate in ‘drinking games’ or
other activities that encourage excessive gomion of alcohol,’and (2) that “[n]o
alcohol shall be present at any recruitinactivity, pledge activity[,] or induction,

pre-initiation[,] and initiation ceremonie®”

% Id. at 183.
% |d. at 179 (noting executive orders prohibiting hazing).
% |d. at 183.
9 Complaint T 74.
% |d. 11 75-76.
-14 -



It is true that, irKenner only the fraternity’s officers had moved for summary
judgment in the trial court; that the a&# therefore was only brought by those
defendants; and that the holding of theecasuld be narrowly read only as imposing
a duty on fraternity officerspot run-of-the-mill fraternitymembers. This Court,
however, does not read the Pennsylvanigefior Court's analysis in such a
constrained fashion. Aftall, the Pennsylvania Superior Court specifically noted
evidence showing thaafl of the namedefendantsvere responsible for preventing

hazing™®® and held that the fraternity offieiowed a duty of care to the pledge

9% Kennet 808 A.2d at 183 (emphasis added).

The Pennsylvania Superior Court might haverbienplicitly relying on Section 324A of the
Second Restatement of Torts, which in certaioumstances imposes a duty of care upon an
actor (here, the fraternity members) basedhenactor’s contractual agreement with a third
party (here, the fraternity)See Farabaugh v. Pennsylvania Turnpike Cqoralil A.2d 1264,
1283 (Pa. 2006) (“It has long betre law of this Commonwealth that a contracting party may
owe a duty, imposed by law and society, to perfilsroontractual obligations in such a manner
as to avoid injury to third parties. Genera#yparty to a contract does not become liable for a
breach thereof to one who is not a pargréhto. However, a party to a contragtthe very
nature of his contractual undertakingay place himself in such a position that the law will
impose upon him a duty to perform his contractuadertaking in such a manner that third
persons—strangers to the contract—will noirpered thereby.”) (emphasis added).

Plaintiffs argue that Counts | and Il sur@iwn a Section 324A-basellity. Specifically,
Plaintiffs argue that Defendants had a duty itieite the pledges with reasonable care because
they were all bound by fraternityules prohibiting hazing ding the initiation process.
Plaintiffs also argue that Section 322 of 8exond Restatement of Torts (“If the actor knows
or has reason to know that byshionduct, whether tortious mmocent, he has caused such
bodily harm to another as to make him helplasd in danger of further harm, the actor is
under a duty to exercise reasonable care toeptesuch further harm.”) provides the basis for
a duty on Counts | and Il as well. SpecificaB®aintiffs argue thaDefendants had a duty to
prevent further harm to Timothy Piazza once tkiegw that their hazing caused him to be so
intoxicated that he could not cdor himself. Because this Cduvill conclude that the Piazzas
have plausibly alleged Kennerbased duty for Counts | and this Court need not—and
therefore does not—analyze thesther duties. Their existee vel non may, however, be
raised at the summary judgment stage.

-15 -



despite having no personalationship with hint®° It would make little sense to
read that court’s opinion as standingttoe proposition that pledges are owed duties
of care by fraternity officers whom theywsanever met, but ndty fellow fraternity
members with whom they socializ&,especially when th officers and members
have all agreed to be bound by the s&matrnity rules and regulations.

Defendants attempt to use the Perweyla Supreme Court’s decision in
Kapres v. Hellel? to absolve themselves of lbidgity, but the principle announced
there is distinguishable. Many jurisdigi®recognize what is known as the “social
host doctrine”—i.e., a “claim in negligenagainst a person (the host) who provides
alcohol beverages amother (the guest), without remeration, where the guest then
sustains injuries, or causeygury to a third person aa result of his intoxicated
condition.”®® Under this doctrine, either tlpiest or the third party can recover
from the host for injuries sustainéd. The Pennsylvania Supreme Court, however,

has expressly declined to recognize this theory of liaBfiftgxcept in situations

100 Kenner 808 A.2d at 183 (noting that the pledpaid an application fee and signed a
membership agreement to join the fratgrnihaking the relationship between him and the
defendants “at a minimum, contractual in matwequiring performase by both parties”).

101 See id.at 182 (noting that “the relationship betwehe parties” is one of the factors to be
considered when determining ether a duty is exists them).

102 640 A.2d 888 (Pa. 1994).

103 1d. at 889 n.1.

104 Id.

105 Klein v. Raysinger470 A.2d 507 (Pa. 1983).
-16 -



where the host is an adult and the gigan individual under 21 years of aj&.In
those cases, liability is premised oa negligence-per-se theory—i.e., a
determination, based on the legislaturdicision to prohibit the furnishing of
alcohol to minors, to “defin[e] a duty afare on the part of adults vis-a-vis their
minor guests®’ An adult breaches this duty sson as they serve any amount of
alcohol to a minor; it is not necessaryatlithe plaintiff show that he became
intoxicated'®® The narrowness of this theasfliability was emphasized ikapres
where the Pennsylvania Supreme Court hedtlttie social host doctrine may not be
used to hold minors liable for serving alcohol to other minors.

Several Defendants—presumably, alttudse who were under 21 on February
2, 2017—seek an expansive interpretatiorkKapres essentially arguing that it
immunizes them from liability for their berwise-wrongful conduct if that conduct
involves the provision of alcohol. But this Court does not iempglesso broadly.
In the first placeKapresitself recognizes that its holding was merely a refusal to
expand the narrow “exceptiofi®to the general bar against recovery under the social

host doctriné!®—in other words, a refusal to createw theories of liability, not an

106 Congini by Congini v. Portersville Valve Cd.70 A.2d 515 (1983).
107 Orner v. Mallick 527 A.2d 521, 523 (Pa. 1987).
108 |d. at 524.

109 Kapres 640 A.2d at 891see also Chepkevich v. Hidden Valley Resort,, [2RA.3d 1174,
1187 n.14 (Pa. 2010)édcribing theConginirule as an éxceptiorto the general rule against
social host liability”)

110 See Kaprgs640 A.2d at 891 (noting that itolding is “more logicahnd consistent with the
prevailing view on social ho$itability in this Commonwealth (emphasis added).

-17 -



immunization of a certain class of defentyafor certain conduct. In the second
place,Kapresrelied on the fact that it would Bélogic[al]” to hold minors liable
under an exception meant to “specialffoed[]” certain “protections” to minors!?
But here, of course, the Piazzas are not@eding under the protectionary shield of
the social host doctrine; they are segkinstead to hold Defendants liable for
breaching the protective duty they, as fratermgmbers, owed to the Piazzas’ son,
a fraternity pledge.

It is true thaKapresrepeatedly spoke of minors being “incompetent to handle
alcohol” as a basis for its holding, a priplei distilled from the statute criminalizing
the furnishing of alcohol to minot$? That language, however, does not resolve the
matter since, akapresitself recognized, minors are “responsible under the law for
their own actions in furnishing or consuming alcohét.”And if criminal statutes
are to be used when determining the existence of attfuhjis Court cannot ignore
the anti-hazing statute in effect atetlime of Defendants’ conduct, which

criminalized the “forced consumption afiya. . . liquor, drug[,] or other substance

11d. at 891.
12 4.

113 1d.; see also Commonwealth v. Lawsd59 A.2d 1, 4 (Pa. Super. Ct. 2000) (noting “apparent
paradox between the absence uil tinbility regarding minors s&ing alcohol to other minors,
and the affirmative attachment of criminal liability for the same act”).

114 See Orner527 A.2d at 523 (implying that the holding@bnginiis based on Section 286 of
the Restatement (Second) of Torts, whichtisacstates that “coud] may adopt as the
standard of conduct . . . the requirements ofslative enactment . . . whose purpose is found
to be], inter alia,] to proteet class of persons which includae one whose interest is invaded

Y
-18 -



... which could adversely affect the ploaihealth and safety of the individuat®

If the anti-furnishing law reveals the lstiture’s desire to protect minors from
adults who irresponsibly funnel liquor thildren, the anti-hazing law reveals the
legislature’s desire to protect young Hdike Timothy Piazza from abuse at the
hands of their similarly aged peers. Thamplaint, therefore, has plausibly alleged
that all Defendants owed Timothy Piazzauty of care to protect him from harm
while he was hag initiated.

2. Breach and Causation

Defendants also argue that the Compléars to plausibly allege that they
breached their duty to protect Timothy Piazx that their breach caused Timothy’s
injuries. This Court disagrees.

Regarding breach, the Complaint alleges that Mr. Young, Mr. Gilmartin, Mr.
Casey, Mr. Mengden, Mr. Burke, Mr. Salione, Mr. Reinmund, Mr. Martines, Mr.
Becker, Mr. Sala, Mr. PriopMr. Ems, Mr. Kenyon, MrRockwell, Mr. Yochim, and
Mr. Monckton were members of fratéyirelated committees that “planned,
orchestrated, [and] orgi&zed” the events of Bid Acceptance NigHt. And the
Complaint alleges that Mr. Bonatuct®fr. Coyne, Mr. DiBileo, Mr. Funk, Mr.
Heimer, Mr. Kanzler, Mr. Kubera, Mr. Kaozewski, Mr. NeumarMr. O’Brien, Mr.

Song, and Mr. Visser directly gicipated in the setup @peration of the events that

115 24 P.S. § 5352 (2017).
116 Complaint 1 95, 113-14, 125-26, 135-36, 142.
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eveningt!’ Defendants challenge the sufficienafythese allegations, arguing that
they fail to satisfy Fed. R. Civ. P. 8(2)'s requirement of “a short and plain
statement of the claim showing that the pkrad entitled to relief.” However, while
the Supreme Court of the United Statess interpreted this rule as requiring
plaintiffs to plead facts showing “moreath a sheer possibilityhat a defendant has
acted unlawfully,*'8there is no requirement of “daéled pleading™—i.e., a plaintiff
need not plead facts showing that a defendant’s liability is probd@blastead, a
plaintiff need only “plead[] factual coemnt that allows the court to draw the
reasonable inference that [a] defendadiable for the misconduct allegetf®

The Piazzas’ Complaint satisfies this standardeach Defendant is alleged
to have played a role in Bid Acceptancehlias a planner, a participant, or both.

Consequently, this Court can—and theref must—infer that each Defendant,

117 Seeid. 1 161 (alleging that Mr. Heimer purchased the alcohol for February 2, 201794
(alleging that Mr. Funk ograted the vodka stationgt. 1 198 (alleging that Mr. Bonatucci and
Mr. Neuman operated the shotgun statiah)f 206 (alleging that MiICoyne directed pledges
from the shotgun station to the wine statiod)J 215 (alleging that Mr. Kurczewski provided
alcohol to Timothy in the basemenit; 1 235-242 (alleging thadr. O’Brien, Mr. Visser,
Mr. DiBileo, Mr. Kanzler, Mr. Kubera, aniir. Song provided alcohol to Timothy Piazza in
the basement).

118 Ashcroft v. Igbal556 U.S. 662, 678 (20098t. (noting that allegatiorfsnerely consistent with
a defendant’s liability . . . stop[] short ofeHine between possibilitend plausibility of
entitlement of relief”).

119 Connelly v. Lane Const. Cor@B09 F.3d 780, 786 (3d Cir. 2016).
120 |gbal, 556 U.S. at 678.

121 For this reason, Defendantstreest for a more definite statement pursuant to Rule 12(e) will
also be deniedSee Betancourt v. Marine Cargo Management,, 1880 F. Supp. 606, 608
(S.D. FI. 1996) (“In considering. . a motion [for a more defie statement], the Court should
be mindful of the liberal pleading requirementgRule 8(a)(2)], pursant to which a ‘short
and plain statement of the claim” will suffice.’).
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collectively or individually, made an imparit contribution to either the design or
the execution of the events that eveniegen if some Defendants did not directly
hand Timothy Piazza a dridk® Discovery may reveahat some Defendants’
conduct was blameless or insignificantcisuhat they are entitled to summary
judgment. At this stage, however, the géieons of planning and participation allow
this Court to conclude that the Complahas plausibly alleged that Defendants
breached the duty of care theyed to Timothy Piazza.

Regarding causation, this Court can, #merefore must, infer that the events
of February 2, 2017—i.e., the prepladneonsumption of enormous quantities of
numerous types of alcohol—were the attbut-for cause of Timothy Piazza’s
death. After all, had Tinthy not been invited to thatarty, he would not have
become so intoxicated there that he felvddefendants’ stairs, suffering an injury
so severe that he lost the ability to céoe himself and eventually resulted in his
death. Regarding proximate cause,ilvhdiscovery may reveal that some
Defendants’ conduct waslé minimisand not a substantial factor contributing to
[Timothy’s] untimely demise 2 at this stage this Cot can—and therefore must—

infer that each Defendants’ participationtirat night's events, whether as planner

122 pefendants raise a Rule 8(a)(2) challenge tord@@oents of the Complaint. This same analysis
applies to those Counts as well.

123 Goldberg v. Delta Tau Delt&613 A.2d 1250, 1255 (Pa. Super. Ct. 1992).
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or participant, played some importamantributory role to Timothy’s hardt* The
Complaint has therefore plausibly alleged causation.

B.  Count lll — Negligence After the Fall

Count Il alleges (1) that a number befendants provided aid to Timothy
Piazza the night of February 2, 2017; (Bttthis provision of aid established a duty
of care between those Defendants and Tiyia(3) that those Defendants breached
that duty of care; and (4) that that breaalised or contributed to Timothy’s injury
and death. Defendants argue that thiswhails at steps one and two—i.e., that the
Complaint fails to allege that they provdiaid to Timothy that evening such that a
duty of care was created. This Courtesmg with some of these Defendants, but
disagrees with the others.

Pennsylvania courts recognizeecBons 323 and 324 of the Second
Restatement of Torf$> Section 323 states that:

One who undertakes, gratuitously @r consideration, to render

services to another which héaald recognize as necessary for the

protection of the other’s person oirns, is subject to liability to the

other for physical harm resulting frams failure to exercise reasonable
care to perform his undertaking, if

124 See Hamil v. Bashlineg92 A.2d 1280, 1284 (Pa. 1978) (“Proxim&ause is a term of art
denoting the point at which legadsponsibility attaches for thernato another arising out of
some act of the defendant . . . and it mayebt@ablished by evidendbat the defendant’s
negligent act or failure to act wa substantial factor in bringj about the plaintiff's harm.”).

125 See Karavas v. Poulpd13 A.2d 300, 303 (Pa. 1955) (recainig Section 324 of the First
Restatement of Torts, the language of which wegdicated identically in Section 324 of the
Second Restatement of TortBjtter v. McCabe 733 A.2d 1274, 1277 (Pa. Super. Ct. 1999)
(recognizing Sections 323 and 324lué Second Restatement of Torts).
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(@) his failure to exercise sudare increases the risk of
such harm, or

(b) the harm is suffered becauskthe other’s reliance
upon the undertaking.

And Section 324 states that:

One who, being under no duty to dq takes charge ainother who is
helpless adequately to aid or proteichself is subject to liability to the
other for any bodily harmaused to him by

(a) the failure of the actdo exercise reasonable care to
secure the safety of é¢hother while within the
actor’s charge, or

(b) the actor’s discontinuing his aid or protection, if by
so doing he leaves the other in a worse position than
when the actor took charge of him.

In other words, while an individual mépass by on the other side” of an injured
party without facing tort liability, a “Goo&amaritan” who stops to help incurs a
duty to exercise reasonable care when doing®so.

The Pennsylvania Superior Court’'s decisiorFilber v. McCabeillustrates
this principle in a factual scenario that pkia the instant one. There, the plaintiff
attended a party #te defendant’s homé’ After becoming intricated, the plaintiff

fell and struck his head, rendering him unconsciétidhe defendant “revived” the

126 Filter, 733 A.2d at 1277.

127 1d. at 1275.
128 |d.
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plaintiff and put him on a coucd®? Early the next morning, the plaintiff left without
telling anyone-3°

At 9:35am, the defendant called the plaintiff's home to see if the plaintiff had
made it there safel{#! Although the defendant spokettte plaintiff's wife at that
time, the defendant did notlteer about the plaintiff's fall until the defendant called
back again an hour lat€? The plaintiff's wife thenchecked in on the plaintiff,
found him nonresponsive, and called for an ambul&tic&he plaintiff ended up
suffering permanent brain damagé. The plaintiff thenbrought a negligence suit
against the defendant, seeking to recovehifomjuries, but the trial court dismissed
it for failure to state a clairk®

The Pennsylvania Superior Court revers&€d.It noted that, although the
defendant “witnessed [the plaintiff's] If4 the defendant “never contacted [the
plaintiff’'s] family nor sought medical astance” and instead “simply placed [the

plaintiff on a sofa and proceeded to bét.Further, it noted that the defendant “did

129 Id.
130 Id.
131 Id.
132 Id.
133 Id.
134 Id.

135 Id

136 1d. at 1279.
137 1d. at 1278.
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not [initially] inform [the plantiff's wife] of the fall,” but “instead waited another
hour to call her and explain what had occurred the prior evehiti@h these facts,
the Pennsylvania Superior Court believed it “clear that [the defendant] took charge
of the helpless, injurelaintiff] after his fall"**—i.e., that the defendant owed the
plaintiff a duty of care pursuant to Sect323 and 324 of the Second Restatement.

As noted above, the Complaint alled¢fest, after the Gaulet had ended, Mr.
Kenyon and Mr. Kubera assisted a “stagigey]” “visibly intoxicated” Timothy
Piazza up the stairs to a couch on the first flddiThe Complaint also alleges that,
after Timothy left that codtand fell down the stair§/r. Burke, Mr. Visser, and
Mr. Neuman carried Timothy—now unconsas—back up the stairs and onto the
couch!* The Complaint then lgges that Mr. Prior, MiICasey, Mr. Reinmund, and
Mr. Kanzler took steps to rouse Timothy during the night while he was strugtfling.
And finally, the Complaint alleges @h Mr. Neuman, Mr. Coyne, and Mr. Ems
placed a backpack on Timothy to previeimd from rolling on his back and aspirating
in his own vomitt*®* On these alleged fagtunder the rationale dfilter, it is

plausible that Mr. Kenyon, Mr. Kubera, MBurke, Mr. Visser, Mr. Neuman, Mr.

138 Id

139 Id

140 Complaint {1 253-54.
141 1d. § 262.
142 |d. 19 265-67, 282-83.
143 1d. 7 271-72.
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Prior, Mr. Coyne, Mr. Casey, and Mr. Emsluntarily assumed a duty of care vis-
a-vis Timothy. Itis also plausible thaby, e.g., failing to seek professional medical
help—these Defendants breached thay, just like the defendant Filter.*** And
that failure, of course, could plausibly haween a substantifdctor in Timothy’s
death.

As for Mr. Young, Mr. DiBileo, Mr Gilmartin, and Mr. Martines, the
Complaint alleges, at most, that thesdeDdants “pass|[ed] bgn the other side” of
Timothy after he was injured®> Count Il against these Bendants, therefore, will
be dismissed. That dismissal, howeweitl be without prejudice, and the Piazzas
may amend their Complaint to alledacts showing that these Defendants
voluntarily assumed a duty of care undecttom 324 of the Second Restatement of

Torts146

144 See Filter 733 A.2d at 1278 (“The reasdianess of [the defendasitactions in caring for
[the plaintiff] once [the defedant] undertook to render aischch whether [the defendant’s]
discontinuing that carefig[the plaintiff] in a worse positiors a question of fact and, as such,
must be determined by a fact finder, andmothe trial court as a matter of law.”).

145 See, e.g.Complaint | 264 (alleging that Mr. Young “observed [Timothy] Piazza on the
couch”);id. § 268 (alleging that Mr DiBileo & on the couch with Timothy”)d. 300
(alleging that Mr. Martines “obserdelimothy Piazza lying on the floor”).

146 Mr. Funk also moved to dismiss any Countldims against him, buhe Complaint does not
name him in Count IIl.
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C. Count IV — Negligerce Per Se for Hazing

Count IV alleges that Defendants’ conduct violated Pennsylvania’s anti-
hazing law and that such violation amouriedegligence per sdbefendants argue
that this claim fails as a mattef law. This Court disagrees.

A plaintiff may satisfy the duty and breaelements of a negligence claim by
proving that the defendant violated a statute “designed to prevent a publictffarm.”
To proceed on such a negligence-per-semy, four requirements must be met:

(1) The purpose of the statute must dieleast in part, to protect the
interest of a group of individuals, as opposed to the public
generally;

(2) The statute or regulation museally apply to the conduct of the
defendant;

(3) The defendant must violate the statute or regulation;

(4) The violation of the statute or regulation must be proximate cause
of the plaintiff's injuries!4®

At all relevant times, Pennsylvania lalictated that “[a]ny person who causes
or participates in hazing commasmisdemeanor of the third degré&”Hazing, in
turn, was defined by the legislature as:

Any action or situation which recldsly or intentionally endangers the
mental or physical health or safeifa person . . . for the purpose of
initiation or admission into . . .ng organization. The term shall
include, but not be limited to, . . .rfed consumption of any . . . liquor

For purposes of this defintipany activity as described in this

147 Schemberg v. Smicherkgb A.3d 1071, 1074 (Pa. Super. Ct. 2014).
148 Id.

1499 24 P.S. § 5353.
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definition upon which the initiatioror admission into . . . any

organization is directly or indirdlg conditioned shall be presumed to
be “forced” activity, the willingness adn individual to participate in

such activity notwithstandinty®

As noted above, Timothy Piazza attentlesl February 2, 2017 party in order
to accept a bid to join the fraterni$. He was summoned there by a text from
“pledge master” Casey, which text contarexplicit instructions regarding the time
of arrival (“9:07pm”); dress code (“shitig[,] and jacket”); and location (“outside
the kitchen doors behind the hous¥? Once there, he was directed through a series
of drinking stations in rapid succession, consuming eighteen drinks in a 90-minute
span along the waly?® If these alleged facts areopen, a jury could find that
Timothy Piazza’s membership the fraternity was conditieed, either directly or
indirectly, upon his willingness and abilitp consume an enormous amount of
alcohol in a short period of time. And fibre reasons discussed in Section 11.A.2 of
this Memorandum Opinion, the Complaiptausibly alleges #t all Defendants
either “cause[d] or particgie[d] in” Timothy’s hazin@nd that Defendants’ conduct
was a substantial factor in Timothy's deé&th.

Count IV, therefore, survives.

1501d. § 5352.
151 Complaint § 177.
152 1d. § 176.
153 1d. § 256.

154 No Defendant argues that the'pose of the hazing statute was,fat least in part, to protect
the interest of a group of indduals, as opposed to the pub@ienerally.” This Court,
therefore, does not address wWietthis requirement of negégce per se has been satisfied.
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D. CountV — Negligence Per Sir Furnishing Alcohol

Count V alleges that certain Daf#ants violated Pennsylvania’s law
prohibiting furnishing alcohol to mino®® and that such violation amounted to
negligence per se. Defendaiargue that this claim shaube dismissed because the
Complaint have failed to allege that theg aver 21 years of age. This Court agrees.

As discussed above, the Pennsylvanipr@me Court has declined to extend
liability based on the social host doctringristances where the defendant is under
21 years of age. Although the Piazzais arguably attempting to advance their
Count V claim on a negligence-per-seemise (and not a social-host-doctrine
premise) this Court fails teee any meaningful distitian between the two theories
of liability that would allowit to permit the Piazzas tmaintain Count V without
offending the policies announcedHKapres

Count V, therefore, will be dismissedThat dismissal, however, will be
without prejudice, and the Piazzas mayeanh their complaint to allege that
Defendants named in Count V were atde?21 years old on February 2, 2017.

E. Count VI - Civil Conspiracy

Under Pennsylvania law, a civil conspiragyists where, inter alia, “two or

more persons combine[ Jor agfq . . . to do an unlawful &c. . [with] an intent to

15518 Pa.C.S. § 6310.1(a) (“[A] pers commits a misdemeanor of the third degree if he . . .
intentionally and knowingly furnisise. . . any liquor or malt dsrewed beverageto a person
who is less than 21 years of age.”).
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injure.”®® Count VI of the Complaint is a éiconspiracy claim brought against all
Defendants for their role in planning and operating Bid Acceptance Night.
Defendants advance a number of argumanttheir attempt to have this claim
dismissed.

First, Defendants argue that the Compldals to allege that they actually
“‘combined” or “agreed” to act unlawfully Based on the abijmtions mentioned
above in Section II.A.2 of this Memorandum Opirtidiconcerning all Defendants’
role either planning or participating Bid Acceptance Night, this Court can—and
therefore must—infer that Defendantsdhaome sort of implicit or explicit
agreement to execute that evening’srdv This argument therefore fails.

Second, Defendants argue that, becailmy were all members of the
fraternity, they were legallyncapable of conspiring amorighemselves. It is true
that “a single entity cannot conspire witkelf and, similarly, agents of a single
entity cannot conspire among themselvé8. However, such immunity arises only
where the individual defendants aretieg with the scope of the agency

relationshipt>® Based on the fraternity’s exgsed anti-hazing policy, this Court

156 Thompson Coal Co. v. Pike Coal C412 A.2d 466, 472 (Pa. 1979).

157 The analysis of this Section also shows thatComplaint plausibly alleges causation for the
Count VI civil conspiracy claim.

158 Grouse v. Proctor & Gamble Paper Produdd$6 A.2d 437, 441 (Pa. Super. Ct. 2005).

159 See General Refractories Go.Fireman’s Fund Ins. Cp337 F.3d 297, 313-14 (3d Cir. 2003)
(finding that the so-caltk“intracorporate consgacy doctrine” applied where no “part of [the]
Complaint contain[ed] allegatns that the [defendants] edt outside their scope of
representation, or allegations fromialnthis even could be inferred”).
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can—and therefore must—infer that Defemidawere acting outside the scope of
any agency relationship they may have Wil the fraternity itself. This argument
therefore fails.

Third, Defendants argue that the conapy claim must fih because of the
absence of an underlying unlawful act—itbe absence of an underlying t6ft As
noted above, however, several of the Claump's claims have survived these
motions to dismiss. This argument therefore fails.

Fourth, Defendants argue that, becausedit underlying the civil conspiracy
claim is negligence, the civibnispiracy claim must fail asmatter of law. It is true
that allegations of merely negligenbnduct cannot support a civil conspiracy
claim®! However, while the Piazzas placthagligence” label on Counts | through
V, those claims are supported with allegas of intentional conduct—i.e., with
allegations that Defendanpsirposefully planned and participated in the hazing of
Timothy Piazza and the other pledgdsis argument therefore fails.

Fifth, Defendants argue that the itionspiracy claim should be dismissed

because the Complaint faite plead facts showing that Defendants acted with

160 See Boyanowski v. Capitarea Intermediate Unit215 F.3d 396, 405-06 (3d Cir. 2000)
(explaining the “rule that [a] eil conspiracy may not exist without an underlying tort”).

161 See Goldstein v. Phillip Morris, Inc865 A.2d 585, 590 (Pa. Super. Ct. 2004) (“Appellants
have failed to plead or dewgl any separate underlying intemtal or criminal act that can
support a civil conspiracy claim. Strict liity and negligence @unts are insufficient to
support their civil conspiracy claim. Thus, [ttigil conspiracy] claim could be dismissed on
this basis alone.”).
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malice—i.e., with the sole purpesof injuring the Piazzas’ sdf? This Court
disagrees. The Complaint alleges thafendants planned and participatetfian
event designed to encourage or coeramoilny Piazza and the other pledges to
consume as much alcohol as possible ihatperiod of time.If these allegations
are proven, a jury could infer that Detlants’ sole purpose was to humiliate and
endanger—i.e., to ha#8—the young men hoping to join the fraternity. This
argument therefore fails.

Sixth, and finally, Defendants argue ti@unt VI should be dismissed to the
extent it alleges a conspiracy to viol®ennsylvania’s law prabiting the furnishing
of alcohol to minors. For the reasonsalissed in Section I1.D of this Memorandum
Opinion, this argument succeeds, and Codinwill be dismissed to the extent it
relies upon this theory. That dismissalwewer, will be withouprejudice, and the
Piazzas may amend their complaint tiege that Defendastnamed in Count V

were at least 21 years old on February 2, 2017.

162 See Thompson Coal Co. v. Pike Coal,@d2 A.2d 466, 472 (Pa. 1979) (“Proof of malice,
i.e., an intent to injure, is esd¥@l in proof of a conspiracy.”).

163 Defendants’ alleged acts of planning and parttgigan the party also qualify as “overt act[s]
done in pursuance of the [conspiracy’s] purposgeheral Refractories Co. v. Fireman’s Fund
Ins. Co, 337 F.3d 297, 313 (3d Cir. 2003). Defendants argue that the Complaint fails to allege
thateach of thencommitted an overt act, but case law imposes no such requiregemte.g.
Baker v. Rangqs324 A.2d 498, 506 (Pa. Super. Ct. 197A)conspiracy becomes actionable
when someovert act is done in pursuance oétbommon purpose of design held by the
conspirators, and actual legal damage results.”).

164 SeeHazing Black’s Law Dictionary (9tked. 2009) (“The practice physically or emotionally
abusingnewcomers to an organization as a means of initiation.”) (emphasis added).

165 For the reasons discussediection I1.C of this Memorandu@pinion, Count VI survives to
the extent it is based on a conspiracyitdate Pennsylvania’s anti-hazing law.
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F. Counts VII, VIII, IX, X, XI, and XII - Battery

Counts VII, VIII, IX, X, XI, and Xl are battery claims brought against Mr.
Prior, Mr. Neuman, Mr. CaseWir. Ems, Mr. Coyne,rad Mr. Reinmund for their
allegedly offensive touching @ontact of Timothy Piazzafter his fall. Mr. Coyne
and Mr. Reinmund arg&® that these claims should be dismissed because the
Complaint fails to allege any injury rd8ng from the alleged touching or contact.
This Court disagrees since, under Pennsyév/iaw, an action in battery requires “no
physical injury, but only some contacf”

Mr. Coyne and Mr. Reinmund also argue that these claims should be
dismissed because the Comptdals to allege that their touching of Timothy was
offensive. This Court disagrees. Und&nnsylvania law, a touching or bodily
contact is offensive if it “offends easonable sense of personal digntff."The
Complaint alleges that that Mr. Coyst&rapped a backpack onto TimotHy"and
that Mr. Reinmund “picked Timothy Piazp# of the floor and dropped him on the

couch.”’® Both contacts were allegedly domhile Timothy “was in distres$™

166 Mr. Prior, Mr. Neuman, MrCasey, and Mr. Ems do not movedismiss the battery claims
against them.

167 See Montgomery v. Bazaz-Seh@ai8 A.2d 742, 749 (Pa. 2002).
168 Herr v. Booten580 A.2d 1115, 1117 (Pa. Super. Ct. 1990).
169 Complaint § 406.
170 Complaint 1 4009.
171 1d. § 406, 4009.
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and unconscious? If proven, a jury could findhese contacts offensive. This
argument, therefore fails.

G. Count Xl — Intentional Infl iction of Emotional Distress

Count XIII is an intentional infliton of emotion distress claim brought
against Mr. Becker for his alleged role tirying to cover up the events of Bid
Acceptance Night. Mr. Becker argues ttias claim should be dismissed because
it fails to allege that he tanded to harm the Piazzagtwhis actions. This Court
agrees.

To state a claim for intentional fliction of emotional distress under
Pennsylvania law, a plaintiff must alle that the defendant undertook the
complained-of conduct “witlknowledge . . . that sevemmotional distress [was]
substantially certain” to resuit®> The Piazzas argue tHdt. Becker committed this
tort when he “intentionally or recklegskrased the basement camera vidéd.”
However, while the Complaint alleges thay, doing this, Mr. Becker “intended to
prevent law enforcement and the Piazzasfh@aving direct evidence to prove facts

of the . . . hazing™® and “intended to prevent tliazzas from obtaining justice in

172 See id 1 282-291 (noting Defendants’ unswgsfal attempts to rouse Timothy).

173 | H. v. Pittston Area School Dist.30 F. Supp. 3d 918, 927 (M.D. Pa. 2015) (qudfiogster
v. Manchesterl89 A.2d 147, 151 (Pa. 1963).

174 Complaint 1 412.
175 1d. 9 413.
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their civil action and in other legal proceeding®,the Complaint does not allege
that Mr. Becker intended to emotidlyaharm them or their son.

The Piazzas point t®apieves v. Lawrené€ to support their intentional
infliction of emotional distress claimThat reliance is misplaced. Rapievesthe
defendant struck a fourtegear-old boy with his car® Instead of obtaining
medical help, the defendant hid the boy’s bodlyis garage for ew days, and then
buried it in a nearby fielé® After the body was foundhe boy’s parents brought a
claim against the defendant, seekinggoaver for the “mental anguish, emotional
disturbance, embarrassmemgdaumiliation” they had sufferéd® The trial court
held that plaintiffs had failed to statelaim upon which reliefauld be granted, and
dismissed® The Pennsylvaniaupreme Court reversééf After surveying case
law from other jurisdictions, that court eok the “right of a decedent’'s nearest
relatives to protection against intentior@litrageous|,] or waon conduct which is
peculiarly calculated to cause them saes mental or emotional distress” and
concluded that “recovery miabe had for serious mentar emotional distress

directly caused by the intentional and wanton actsnishandling a decedent’s

176 |d. § 414.
177 263 A.2d 118 (1970).

178 1d. at 119.
179 Id.

180 Id

181 Id

182 1d. at 122.
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body"18 As clarified by a later Pmsylvania Supreme Court cagapievesdeals
with the tort of interference with a corps®ot the tort of intentional infliction of
emotional distres$*

At most, Papieveanight be used to argue thaishandling a corpse reveals
“knowledge on the part of the actor thavee emotional distress is substantially
certain to be produced by his condué.”Mr. Becker, however, is not alleged to
have done anything aaigeous vis-a-vis Timothy’s body. And this Court cannot
infer the requisite state of mind from MBecker’s video erasure alone. Count XIlII,
therefore, will be dismissed. That dissal, however, will baithout prejudice, and
the Piazzas may file an amended compl@imddress the identified shortcomiréfs.

H.  Punitive Damages

The Complaint contains a demand pamitive damages. Defendants argue
that this demand should be dismissed bseathe Complaint fails to allege any

outrageous conduct.

183 |d. at 121 (emphasis added).

184 Kazatsky v. King David Memorial Park, In627 A.2d 988, 989 (Pa. 198fpting that “[t]he
principle adopted inHapievefwas derived from Restatemgfiirst) of Torts § 868 (1939),
which provides for liability to a decedent’s family memlb@r the wanton mistreatment or
intentional withholding ofthat decedent’s corpsg (emphasis addedsee also Taylor v.
Albert Einstein Medical Center754 A.2d 650, 654 (Pa. 2000) g€tille, J., concurring)
(“Papieves . . involved the mistreatment afcorpse. The tort recognizedHapieveds sui
generis indeed, it is the subject afdifferent, specific substan of the Restatement.”).

185 | H. v. Pittston Area School Dist.30 F. Supp. 3d 918, 927 (M.D. Pa. 2015) (qudfogster
v. Manchesterl89 A.2d 147, 151 (Pa. 1963).

186 Mr. Funk and Mr. Mendgen also moved to dismiss any Count XllII claims against them, but
the Complaint does not name those Defendants in Count XIII.
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Under Pennsylvania law, an awardpoinitive damages is proper where only
where a defendant’s conduct‘@itrageous,” “maliciousyanton, reckless, willful,
or oppressive®’ Determining the appropriatesgeof punitive damages is a fact-
intensive inquiry'® Consequently, this Court has routinely declined to dismiss
punitive damages demands at the motimilismiss stage, prior to discovefy. In
light of the conduct allegduere—a night of arguably ecced binge drinking which
resulted in the death of a 19-year-old apdlestudent—this Court sees no reason to
depart from its usual practice. The dewhdor punitive damages, then, survives.
l. Motions to Strike
Defendants argue that certain portiamigshe Complaint should be stricken
pursuant to Fed. R. Civ. P. 12(f). Spemafly, Defendants ask this Court to strike:
e Paragraphs 143-150 of the Comptawhich allege that Mr. Casey
and Mr. Young participated in ha activities in 2016 and that one
of the pledges involved in thhtizing became injured and unwell.
e Paragraph 171 of the Complaint, iaih alleges that Mr. Casey and
Mr. Kenyon discussed the ability of anidentified pledge to drink
alcohol on Bid Acceptance Night (“I talked to him and [h]e’s off his

meds . . . so he’s godd drink . . . .").

e All allegations of conduct towasdpledges other than Timothy
Piazza.

187 Feld v. Merriam 485 A.2d 742, 747-48 (Pa. 1984).

188 See idat 748 (“[OJne must look tthe act itself together withll the circumstances including
the motive of the wrongdoers and tiedations between the parties.”).

189 See Stahlnecker v. Morri2019 WL 3003415 (M.D. Pa. July 1#)19) at *3 (“This Court has
consistently held that it is premature desmiss demands for punitive damages prior to
discovery.”).
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Motions to strike are granted only whéiie is clear that[the material in
guestion] is immaterial to the cause of action claint€.None of the challenged
portions of the Complaint meet this starla The allegations in Paragraphs 143-
150, if proven, could gsiw Mr. Casey’'s and Mr. Young's knowledge of the
dangerous effects of hazinghe allegation in Paragrafiil, if proven, could show
Mr. Casey’s and Mr. Kenyonilsnowledge of what was @hned for Bid Acceptance
Night. And the allegations of conduct towaxather pledges, if proven, could evince
Defendants’ implicit agreement to hazenbthy Piazza ancbse other pledges.

The challenged portions of the @plaint, therefore, survive.

J. Motions to Stay

Several Defendants have been craflyncharged in the Court of Common
Pleas of Centre County for their allegactions during Bid Acceptance Night, and
argue that this case should be stayetil those proceedings are compl&te.

When deciding whether to stay aitivase pending resolution of a related
criminal proceeding, this Court considers:

(1) the extent to which the issu@s the civil and criminal cases
overlap;

(2) the status of the criminal proceedings, including whether any
defendants have been indicted;

190 Rogers v. Mount Union Borough by Zo8&6 F. Supp. 308, 317 (M.D. Pa. 1993).

191 SeeMr. Becker’s Motion to Stay (ECF No. 6MWtr. O’Brien’s Motion to Stay (ECF No. 96);
Mr. Kubera’s Motion to Stay (ECF No. 13dtr. Song’s Motion to Stay (ECF No. 176); Mr.
Young’'s Motion to Stay (ECF No. 188); MCasey’s Motion to Stay (ECF No. 212)
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(3) the plaintiff's interests in expious civil proceedings weighed
against the prejudice to the plaintiff caused by the delay;

(4) the burden on the defendants;

(5) the interests of the court; and

(6) the public interest®?

The parties agree that the issues malvil and criminal cases are identical,
since both cases seek to hold Defensldiatble for the conduct they allegedly
engaged in on Bid Acceptance Night.This factor, therefore—the “most important
threshold issué®+—weighs strongly in favor of granting the stay.

Regarding the status of moving Defendants’ criminal proceedings, moving
Defendants appropriately point out that,iH|[p]re-indictment requests to stay
parallel civil litigation are routinely denied?® all moving Defendats are all well
past the indictment stage. In fact, Mr. O'BriéhMr. Song!®” and Mr. Beckéef®

have either pled or been found guiiyd are awaiting sentencing, and Mr. Yotihg

192 Barker v. Kange149 F. Supp. 3d 521, 525-26 (M.D. Pa. 2016).

193 SeePlaintiffs’ Brief in Opposition (ECF No. 1913t 127 (“The civil and criminal matters
overlap.”).

194 Barker, 149 F. Supp. 3d at 526.
195 1d. at 527.

196 See Commonwealth v. Aidan M. O’'Briéio. CP-14-CR-885-2018 (Ct. Com. PI. Centre Cty.
filed May 11, 2018).

197 See Commonwealth v. Bo Han SaNg. CP-14-CR-887-2018 (Ct. @o PI. Centre Cty. filed
May 11, 2018).

198 See Commonwealth v. Braxton Robert Bedker CP-14-CR-1893-2018 (Ct. Com. PI. Centre
Cty. filed Nov. 30, 2018).

199 See Commonwealth v. Brendan Patrick Yoitw CP-14-CR-1389-2017 {GCCom. PI. Centre
Cty. filed Sept. 1, 2017;ommonwealth v. Brendan Patrick Youhg. CP-14-CR-784-2018
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and Mr. Case¥° are currently appealing prear rulings to the Pennsylvania
Superior Court®® The presumption (if it can malled such) against pre-indictment
stays, however, is based on the “uncertasuiyounding when, if ever, indictments
will be issued,?®? and courts routinely note the ability to discern the length of the
delay when granting post-indictment stéys. Here, it is unclear how long Mr.
Young's and Mr. Casey'’s appeals will take to resé¥egnd Mr. O'Brien’s, Mr.
Song’s, and Mr. Becker's sentencingggve apparently been stayed pending
resolution of the criminal cases againstatiger Defendants. This factor, therefore,

weighs against granting the stiy.

(Ct. Com. PI. Centre Cty. filed May 3, 2018ommonwealth v. Brendan Patrick Youhp.
CP-14-CR-1540-2018 (Ct. Com. Pl.1i@e Cty. filed Sept. 14, 2018).

200 See Commonwealth v. Daniel Cadg.CP-14-CR-1377-2017 (Ct. Com. PI. Centre Cty. filed
Sept. 1, 2017)Commonwealth v. Daniel Caséyo.CP-14-CR-781-2018 (Ct. Com. PI. Centre
Cty. filed May 3, 2018)Commonwealth v. Daniel Caséyo.CP-14-CR-1536-2018 (Ct. Com.
Pl. Centre Cty. filed Sept. 14, 2018).

201 See Commonwealth v. Brendan Patrick Yo 2088 MDA 2018 (Pa. Super. Ct. filed Dec.
21, 2018)Commonwealth v. Daniel Casdyo. 2089 MDA 2018 (Pa. Super Ct. filed Dec. 21,
2018);Commonwealth v. Daniel Casdyo. 7 MDM 2019 (Pa. Super. Ct. filed Feb. 14, 2019).

202 State Farm Mut. Automobillns. Co. v. Beckham-Easleio. Civ.A. 01-5530, 2002 WL
31111766 (E.D. Pa. Sept. 18, 2002).

203 See, e.gBarker, 149 F. Supp. at 528 (noting, where aefant’s trial was scheduled to begin
in five months, that “a limited stay of this dtican will not cause thdtigation to stagnate in
any enduring fashion”)jd. (“Given the advanced stagef the criminal case and the
circumscribed timeline of the requested stay, fdatsor counsels strongly in favor of granting
the motion [to stay].”).

204 See Librado v. M.S. Carriers, IndNo. Civ.A. 3:02-CV-2095D2002 WL 31495988, at *2
(N.D. Tex. Nov. 5, 2002) (noting &l “imposition of a stay laistg throughout the duration of
[defendant’s] direct appedif he is convicted) would kely be unduly burdensome to
plaintiffs’ interests”).

205 Because Mr. Kubera has already been senteh@edjotion to stay will be denied as moot.
See Commonwealth v. Nicholas Joseph KubBia CP-14-CR-1383-2017 (Ct. Com. PI.
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Moving onto the next factor, it is trubat the Piazzas—Ilike almost all other
civil litigants—have an interest proceeding expeditiously. And it is also true that,
during a stay, “[w]itnessesloeate, memories fade, apdrsons allegedly aggrieved
are unable to seek vindication or redre’88.” The mere possibility of a “less
expeditious resolution,” however, “is irffiaient to show pejudice,” especially
since the Piazzas have pointed to nartioularly unique injury, such as the
dissipation of assets or attempt [by Defend#s] to gain an unfair advantage from
the stay.?%” This factor, therefore, weighs favor of granting the stay.

Regarding the burden on the Defendants, the Piazzas do not dispute that, if
forced to proceed, Defendaritace[] the difficult choice of asserting [their] Fifth
Amendment rights at the risk of losing aittval, or waiving these rights to defend
[themselves] in civil proeedings at the risk of égnminating [themselves]?®® This
Is true even for Mr. O’Brien, Mr. &g, and Mr. Becker—e., the moving

Defendants whose guilt hasdn determined—since the privilege against self-

Centre Cty. filed Sept. 1 201 ;ommonwealth v. Nicholas Joseph Kubé¥a. CP-14-CR-
1537-2018 (Ct. Com. PI. Centey. filed Sept. 14, 2018).

206 See In re Mid-Atlantic Tyeta Antitrust Litigation92 F.R.D. 358, 359 (D. Md. 1981).
207 Barker, 149 F. Supp. 3d at 528.

208 Brief in Opposition at 131 (quotinBeckham-Easlgy2002 WL 3111766, at * 3)See also
Baker 149 F. Supp. 3d at 529 (“The risk of sel&iimination is greatest when significant
overlap exists between civil and criminal matt@nsl criminal charges have been filed against
the defendant.”).
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incrimination extends beyond adjudication or admission of #§iltThis factor,
therefore, weighs in favor of granting the stéy.

The existence of the Fifth Amendmerivilege also bears on the final two
factors, since although this Court and theljptiave an interest in timely resolution
of caseg!! there is also an interest in effincy and conservation of judicial
resources, which interest would be impdirif this Court had to weigh in on
discovery disputes sparked lan assertion of the privileg®? These factors,
therefore, weigh neither in favaor against granting the stay.

Considering all of the above, this Courtatenines that a limited stay of some
discovery and proceedings against MrBéeén, Mr. Song, Mr. Becker, Mr. Young,
and Mr. Casey is appropriat€. Those Defendants will not be required (1) to answer
the Complaint or any crossclaims brought against them; (2) to respond to any
interrogatories; or (3) to sit forng depositions, if—and only if—they would

implicate their Fifth Amendment right against self-incrimination by doing‘%so.

209 See Mitchell v. United Statgs26 U.S. 314, 325-26 (1999).

210 |f Defendants assert this privilege during disegyPlaintiffs may also suffer, since they might
be unable to obtain ewvatice necessary or faatnle to their case.

211 See Barker149 F. Supp. 3d at 259 (“Both the courti dine public have a compelling interest
in the efficient resolution of cases.”).

212 See Walsh Securities, IncGristo Property Management, Lid. F. Supp. 2d 523, 528 (D.N.J.
1998);Barker, 149 F. Supp. 3d at 529.

213 See In re Worldcom, Inc. Securities Litigatitios. 02 Civ. 3288(DLC), 02 Civ. 2816(DLC),
2002 WL 31729501, at *11 (S.D.N.Y. Dec. 5, 2002pysg case as to some, but not all,
defendants).

214 Mr. Becker’'s motion to stay focuses on the rititgnal infliction of emdional distress claim,
since the criminal charges brought against refate to the alleged conduct underlying that
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They should, however, participate in aanyd all discovery and proceedings that do
not touch on this Constitutional right. Dueth@ number of other Defendants in this
case who remain available for depositions, rmagatories, and the like, this stay will
likely have little to no impact on the lengbh the proceedings overall. And in no
event will this Court allow this stay taffect the potential liability of the other
Defendantg!®
1. CONCLUSION

For the reasons discussed above, theanstto dismiss and to stay will be

granted in part and denied inrpaAn appropriate Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
UnitedState<District Judge

claim. SeeMr. Becker’s Brief in 8pport (ECF No. 71) at 3-4¢. at 6 (“Any discovery
regarding the alleged conduct @éning to the intentinal infliction of emdional distress claim

will directly relate tothe criminal charges brought against [Mr. Becker].”). As noted above,
this Court is dismissing the intentional inflimti of emotional distressdaim but is allowing

the Piazzas to amend it. If the Piazzas dor@pliead the intentionahfliction of emotional
distress claim, the stay is inapplicable to. NBecker and he should fully participate in
discovery.

215 Cf. Walsh 7 F. Supp. 2d at 528-29 (I{lsome some defendants reeforced to assert the
privilege while others were ndt,would be difficult or impossila to fairly apportion liability
because of the differing factual record among defendants.”).
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