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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TERENCE DELLY, No.4:19-CV-01580
Petitioner, (JudgeBrann)
V. E
WARDEN DOUGLAS K. WHITE,

Responden
MEMORANDUM OPINION

DECEMBER 17, 2019

Presently before the Court is Petiter Terence Delly’s petition for writ of
habeas corpus brought pursuant to 28.C.8 2241, challenging an institutional
disciplinary decision that resulted iimter alia, a loss of good time credits.
Respondent submitted an Answend Petitioner hasow filed a reply? For the
reasons that follow, the Petition will be denied.
I BACKGROUND

Petitioner is presently incarcerateat the Low Security Correctional
Institution (“LSCI”) at Allenwood in Allewood, Pennsylvania, and has a projected

release date of May 6, 202ECF No. 7-1 at 6.
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On August 8, 2018, while Petitioneras incarcerated at the Federal
Correctional Institution at Schuylkill, 8dlite Camp Prison, in Minersville,
Pennsylvania, Incident Report No. 3155698 was issued charging him with a
violation of Bureau of Prisons (“B®Y) Codes 200, escape from a non-secure
facility, and 299, disruptive conduct.The incident report written by Special
Investigative Services Technici&yan Price provides as follows:

On August 7, 2018, at approximptel:17 PM, | was conducting an
interview in reference to casnumber SCH-18-0165, during my
interview with inmate Delly, Tera®, Reg. No. 5422037, he admitted

to leaving the Satellite Camp Prisamdahad direct knowledge of trails
leading to state route 901. Specifically, Delly stated: “I haven't left
recently but when | did | alays came back. | lefo bring food back.”
Attached to this incident repodre photographs of him leaving the
institution grounds as visually ptured on trail camera FPS number
0213102248. The tradamera was hidden on institution grounds, and
was positioned in a manner tosually document inmates exiting
institution grounds at the property lin8pecifically, Delly was visually
depicted on the trail camera waillgi off institution grounds on June 27,
2018 at 12:59PM. The visual depaoti of Delly captured on the trail
camera photograph was of a high qwalit easily identified Delly as
the inmate who was photographe@Jmg the institution grounds.
Delly was positively identified e€aping the open minimum security
institution at the satellite campigon when he departed institution
grounds without staff's permissidn.

On August 28, 2018, at approximatelg¢@p.m., the reissued incident report
was delivered to Petitioner.Petitioner was advised of his right to remain silent

during the disciplinary proce§sHe was shown a photograph of him taken by the
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camera and stated that it was not him. ddelined to make any further statement.
He also declined tequest any witnessésPer the incident report, the investigating
staff member referred the incident refgorthe Unit Discipline Committee (“UDC”)
for a hearind.

On August 29, 2018, the initiakhring was held before the UDCAt the
hearing, Petitioner stated that he unted his rights and that the “report is
completely false The UDC referred the casettre Discipline Hearing Officer
(“DHQO”) and recommendedoropriate sanction's. Petitioner wasdvised that day
of his rights before the DHE&. Petitioner did not requeatstaff representative or
witnesses in the proceedings before the Df1O.

On August 30, 2018, the DH®@onvened the hearir§. At the hearing,
Petitioner did not request a staff represewgaor withesses and stated that he
understood his rights and was ready tacpea. _Id. Petitioner testified that Section
11, the description of the offense, waadaurate, and that he “didn’t do it.” In
addition, Petitioner submitted a writtenatement to supplement his verbal

testimony, which provides:
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The shot is false. A. Shot sagsaff became aware of the incident on
08/08/18. Why was | taken frothe camp to the SHU 07/16/18 around
11:45 PM. B. Shot says, the pictuwkeme is of high quality. It's not
of high quality, I've never [metBIS Price before so how could he
positively identify me. Also for hino give a exact date and time why
aren’t the pictures time and date stadeC. Shot says$left the June
27, 2018 at 12:59 PM in the afternoofhe picture is of a person at
night clearly. Why would | have @ashlight in the afternoon and a
skullcap on in the summer. THhatobviously a photo he just put
together foot. D. Shot says, Ichanowledge of the trails leading to
901. Knowledge of something aadtually committing [an] act are two
separate things. I'm charged wahescape. Policy in the law library
for an escape is to leave a sectacility and miss multiple counts.

Other evidence presented at the hearing included the color photograph dated June
27, 2018 and time-stamped 12:59 a.me thederal Bureau of Prisons inmate
photograph of Petitioner; séitee map of FCI SchuylHli institutional grounds on
which the location of the trail camera svanarked to depict the location as off
institutional grounds; and investigativeport, which includes the statement by
Petitioner that he had previously lgfbunds before but always returnéd.

Based on all the evidenatie DHO determined that Petitioner committed the
prohibited act of escageom a non-secure facility igiolation of Code 2067 The
DHO relied upon the incident report, tlBBOP’s inmate photo of Petitioner, a
comparison of that photo to the trail camera photo, and the satellite map of the FCI

Schuylkill grounds® The DHO also noted thahe considered Petitioner's
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statements that he did not escape fronsttellite camp but gave greater weight to
the reporting officer's written statementcinding the information contained in
Section 11 of the incident repdft. In addition, the DHO noted that staff became
aware of the alleged misconduct on Augus219, and the original incident report
was written on August 8, 2019, but wasvritten on August 28, 2019 in order to
provide Petitioner with propetice of the alleged miscondif€tFinally, the DHO
noted that the trail camera photo is timestathas 12:59 a.m. and not 12:59 p.m. as
noted in the incident repott. The DHO concluded thahe incident occurred at
12:59 a.m. based on the timestamp as agethe depiction in the photo of Petitioner
holding a flashlight?

The DHO sanctioned Petitioner with &$oof twenty-seven (27) days of good
conduct time, 30 days of disciplinary segation, which was suspended pending
180 days of clear conduct, a $300 monettng, as well as a loss of certain
privileges for 4 month$ The DHO found that thessanctions were warranted
because “[e]scaping from a non-securdlitsgicjeopardizes the security and good
order of the institution?* In addition, the DHO explaed that the sanctions were

imposed to deter future misconduct adeimonstrate that engaging in misconduct
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will prolong the Petitioner’s period of incarcerati®n.The DHO then advised
Petitioner of his right to appe#.

After appealing the DHO’s decisiothrough the administrative remedy
process, Petitioner filed the instambeas petition and supporting brAéf.in it,
Petitioner argues that (1) the DHO was not irtiph (2) there is no reference to the
relied upon satellite map the incident report, (3) éhincident report describes the
incident as occurring at 12:59 p.m. whexdlae visual depiction in the trail camera
photo appears to have occurred in the evggmihen it is dark, (4) the incident report
was untimely, which prejudiced his defensand (5) the use of a confidential
informant did not comport with due proceé8sPetitioner requests that the DHO
decision be set aside and remanded withrikuctions for the Bureau of Prisons
to expunge the incident repand to reinstate the twenty-seven (27) days of good
conduct time he was dockéd.

1.  DISCUSSION
A. Legal Standard
A habeas corpus petition is the propeechanism for a federal prisoner to

challenge the “fact or duration” of hism@mement, including challenges to prison
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disciplinary proceedings, that affect thadéh of confinementsuch as deprivation

of good time credit®? A challenge to a disciplingraction resulting in the loss of
good conduct time is propetyought pursuant to § 2241, “as the action could affect
the duration of the petitioner’'s sentenék.”

B. Analysis

Petitioner is challenging the result opason disciplinary hearing where he
was found guilty of violatingCode 200, for escaping a noeesire facility. For this
violation, Petitioner wa sanctioned with the loss of twenty-seven (27) days of good
conduct time by the DHO.

Prisoners are guaranteed certain gwecess protections when a prison
disciplinary proceeding may result in the loss of good time cré&dit§he due
process protections afforded an inmatast include (1) a written notice of the
charges at least twenty-four hours priora hearing; (2) an opportunity to call
witnesses and present evidence in hifemge; (3) an opportunity to receive
assistance from an inmate representati¢e;a written statement of the evidence
relied on and the reasons for the disciplireeyon; and (5) anpgpearance before an

impartial decision making body. Additionally, the revocation of good time only

30 SeePreiser v. Rodriguez, 411 U.S. 475, 498-99 (1973)juhammad v. Close, 540 U.S. 749
(2004);Edwards v. Balisok, 520 U.S. 641 (1997Wilkinson v. Dotson, 544 U.S. 74 (2005).
3t Queen v. Miner, 530 F.3d 253, 254 n.2 (3d Cir. 2008).
32 See WoIff v. McDonnell, 418 U.S. 539, 564-65 (1974).
33 See Crosby v. Piazza, 465 F. App’'x 168, 171-72 (3d Cir. 2012) (citiwdplff, 418 U.S. at
563-71).
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satisfies the minimum requirements of gedural due process when the findings of
the prison disciplinary board are suppdrbg “some evidence” in the recotd This
standard is minimal and deaot require an examinati of the entire record, an
independent assessment of the credibibfywitnesses, or a weighing of the
evidence® The standard is simply whether “thés any evidence in the record that
could support the conclusion reached by the disciplinary béard.”

Petitioner was provided with all tloeie process safeguards identifiedhiol ff
v. McDonnell. Petitioner received written notice thle charges against him at least
twenty-four hours prior to the hearings; led an opportunity toall witnesses and
present evidence in his defense, whicldéelined; he had an opportunity to receive
assistance from a representative, whictalse declined; and he received a written
statement of the evidence relied on #melreasons for the disciplinary actfdnAs
to Petitioner’s contention that the DHO waad&d against him, the Court finds that,
to the contrary, there is no evidencestgport a conclusion that the DHO was in
any way biased against hith As Petitioner correctly points out in his brief, in order
to ensure impartiality, the DHO may not bee victim, witness, investigator, or

otherwise significantly involved in the incideiit. Petitioner makes no allegation,

3 Langv. Sauers, 529 F. App’x 121, 123 (3d Cir. 2013) (citisgperintendent v. Hill, 472 U.S.
445, 454 (1985)).
% |d. (citing Thompson v. Owens, 889 F.2d 500, 502 (3d Cir. 1989)).
% 1d. (QquotingHill, 472 U.S. at 455-56).
3 See WOIff, 418 at 563-71.
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however, that the DHO had any involverhém the incident. Rather, Petitioner
argues that the DHO “has caarable contact with indiduals involved in the case”
as well as “direct involvement . . . ofetlevents.” Although the DHO was naturally
involved in the disciplinary process,etie is no evidence that the DHO had any
involvement in the incident or was a victimitness, or investigator. Petitioner thus
appeared before an impartial decisionkmg body, satisfying the final due process
guarantee identified iWolff.

Petitioner additionally argues that theiohent report wa untimely and was
reissued. Petitioner fails to demonstraiewever, how this alleged procedural
defect could constitute a due processlation by demonstrating prejudice. A
technical issue of non-ompliance with BOP regulations does not violate due
process, and a procedural error at aigis@ary hearing is only actionable if the
petitioner suffers prejudice resulting from the effoHere, the Court finds no merit
to Petitioner’s technical defect argumeatause Petitioner has failed to demonstrate
or identify any prejudice resulting from thkeged defect. Petitioner alleges that he
was prejudiced in the delay of time between the incident and the issuance of the
incident report because, had the incidepiort been issued earlier, Petitioner could

have sought out withesses @onfirm his presence on the prison’s grounds at the

40 See Millhouse v. Bledsoe, 458 F. App’x 200, 203 (3d Cir. 2012ppiegbu v. Werlinger, 488
F. App’x 585, 586 (3d Cir. 2012) (citingfilson v. Ashcroft, 350 F.3d 377, 380-81 (3d Cir.
2003)).
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time the trail photo was taken. Petitioneilsfdo explain, however, why he was
unable to seek out these vagses after a short delayhmw such withesses would
overcome the weight of the evidence udihg both the trail camera photo and
Petitioner's admission that he had left groupdsviously. As such, the Court finds
that Petitioner has not demonstrated ymlage sufficient to transform technical
noncompliance into a cotisitional violation.

Petitioner also asserts that the DM@s improperly relied on confidential
information. In point of fact, the DHO report indicates that no confidential
information was considered or relied upon by the D¥@s the Respondent points
out in the response, the language in $ack appears to be standard and does not
indicate that confidential information was reliepon in this case as there is a “N/A”
at the end of Section#.Had confidential informatin been used, the “N/A” would
not be there, and Petitioner provides no creditiegation or evidence that any such
confidential information was used. &ie is no merit to this argument.

To the extent that Petitioner argues that the decision of the DHO was not
supported by the record, the Court finds thate is some evidence in the record to
support the DHO'’s decision. This Couartole is limited to determining whether

“some evidence” exists in the record to support the DHO'’s decision; the Court does

4l SeeECF No. 7-1 at 16 (Section E).
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not reassess the evidence, take newesdd, or evaluate witness credibifity.In

this matter, the DHO relied on the ident report, which included Petitioner’s
admission that he had left grounds befoine, BOP’s inmate photo of Petitioner, a
comparison of that photo to the trail camera photo, and the satellite map of the FCI
Schuylkill grounds. Because there is soewdence in the record to support a
violation of Code 200, Petitions due process rights were not violated and he is not
entitled to habeas relief.

Finally, to the extent Petitioner als@aes that the loss of twenty-seven (27)
days of good time credit violates thegkih Amendment because it is grossly
disproportionate to theeverity of the offens#,the Court notes that it is within the
range of available sanctiofar a violation of Code 20¢f. As such, the Court finds

that the sanction imposed on Petitioner did not violate the Eighth Amendment.

4 See, eg., McGeev. Scism, 463 F. App’x 61, 62 (3d Cir. 2012) (“The ‘some evidence’
standard does not require examination ofeihiére record, independent assessment of the
credibility of witnesses, aweighing of the evidence.”Perez v. Rectenwald, No. 12-cv-
2114, 2013 WL 5551266, at *4 (M.D. Pa. Oct2813) (“The Court’s responsibility under
Hill is not to weigh this evidence or assess its probative value, but merely to determine that at
least some evidence existssupport the conviction”).

4 See Rummel v. Estelle, 445 U.S. 263, 271-74 (1980).

4% Se 28 C.F.R. 8§ 541.3Se also Shelton v. Jordan, 613 F. App’x 134, 135 (3d Cir. 2015)
(“[g]liven the severity of [petitioner’s] offees, and because the sanctions fall within the
applicable range permitted by the regulation,ceeclude that the punishment here did not
violate the Eighth Amendment”).
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[11. CONCLUSION
For the reasons set forth above, thatiea will be denied. An appropriate

Order follows.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
United States District Judge
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