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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JAMES F. SINKOVITZ, No. 4:19-CV-01947
Petitioner, (JudgeBrann)
V.

SUPERINTENDENT GEORGE
MILLER, et al,

Respondets.

MEMORANDUM OPINION
OcTOBER 30, 2020

Petitioner James F. Sinkovitz, a state ey presently confined at the State
Correctional Institution at Waymart in Wagm, Pennsylvaniaijléd this petition for
a writ of habeas corpus under 28 U.@254, challenging his state conviction on
numerous grounds.Respondents filed an answer ir@isas an affirmative defense
the statute of limitations, arguing that the petition is untirheRetitioner filed a
reply, which does not address the issue eftiatute of limitations other than to note
that “Petitioner has timglfiled every document®”

For the reasons discussed below,@oeirt will dismiss the petition as time-

barred under 28 U.S.C. § 2244(d).

1 Docs. 1 (petition), 2 (brief).
Doc. 12.
3 Doc. 13.
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I BACKGROUND

On November 19, 2009, Petitioner wamveicted by a jury of first-degree
murder in the Court o€ommon Pleas of Dauphin CoynfPennsylvania and was
sentenced to life in prison on November 23, 2betitioner filed a timely direct
appeal, however the Superior CourtRénnsylvania affirmed his conviction and
sentence on February 8, 21 Petitioner next sought permission to appeal to the
Supreme Court of Pennsylvania; his petitionallowance of appeal was denied on
September 28, 20%1 Petitioner did not file a petitiofor writ of certiorari with the
Supreme Court of the United States, aretiime for doing so expired on December
27, 2017"

Two hundred and seventy-six days faten September 28, 2012, Petitioner
filed a timely PCRA petitiod. That petition was deniedpd the denial of the PCRA
petition was affirmed by theuperior Court on March 9, 20P5Petitioner did not
seek allowance of appeal with the Supee@ourt of Pennsylvania, and the time for

doing so expired on April 8, 2018,

4 Doc. 12 at 4.
5 d.
6 |d.
7 d.
8 d.
 |d.
10 d.
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Over two years later on November28)17, Petitioner filé a second PCRA
petition which was denied astimely and affirmed on appedi. Both the PCRA
court and the Superiorddrt found that Petitioner caliinot establish the newly-
discovered evidence exception te timtimeliness of his second petitién.

Petitioner filed the instant habs petition on November 7, 20%91n it, he
raises the following grounds for reliefl) ineffective assistance of trial and post-
conviction counsel; (2) incompetency oéttrial court causing various constitutional
violations; (3) selective prosecution aménipulation of defese counsel; and (4)
improper charge to the juf§f. Petitioner explains that he did not exhaust Ground 2
because “the issue was not developed untd-egal help with research discovered
this issue.* Petitioner does not addrett® timeliness of his petitiof§. In its
answer, Respondents argue that the patits untimely because the statute of
limitations for filing thefederal habeas petitiaxpired on July 6, 2015.

[1.  DISCUSSION

The Antiterrorism and Effective DeaRenalty Act (“AEDPA”) provides the

applicable statute of limitations for Petitier’'s habeas petition, and it provides, in

pertinent part:

11 See idat 5; Doc. 12-20 (Superior Court orddfirming denial of second PCRA petition as
untimely and rejecting Petither’'s argument of newly sitovered evidence).

12 SeeDoc. 12-20.

13 SeeDoc. 1 (dated November 7, Z)1but filed November 13, 2019).

14 SeeDoc. 1.

15 Seeidat 8.

16 Seeidat 13.

17 Doc. 12.



Case 4:19-cv-01947-MWB-MA Document 15 Filed 10/30/20 Page 4 of 11

(1) A 1-year period of limitation shapply to an application for
a writ of habeas corpus by a persorcustody pursuant to a judgment
of a State court. The limitation ped shall run from the latest of-

(A) the date on which theuglgment became final by the
conclusion of direct review or ¢hexpiration of the time for seeking
such review;

(2) The time during which a propgrfiled application for State
post-conviction or other collateral rew with respect to the pertinent
judgment or claim is pending shall riz# counted toward any period of
limitation under this subsectidf.

Pursuant to § 2244(d), evaluation oé ttimeliness of a § 2254 petition requires a
determination of, first, when the pertinalgment became “final,” and, second, the
period of time during which an applioat for state postanviction relief was
“properly filed” and “pending.” The judgemt is determined to be final by the
conclusion of direct review, or the exaiion of time for seeking such review,
including the ninety-day period for filing a petition for writ of certiorari in the
Supreme Court of the United Statés.

Here, Petitioner filed a direct appdait did not file a petition for writ of
certiorari. The time for doing so expirn December 27, 2011, and thus his
conviction became final on Demder 28, 2011. Petitionerdid not file his first PCRA
petition until after direct appea&oncluded, and thus hiederal habeas statute of

limitations began toun on December 28, 20%4. Two hundred and seventy-six

18 28 U.S.C. § 2244(d)See also Jones v. Mortoh95 F.3d 153, 157 (3d Cir. 1999).
19 See Gonzalez v. Thaldr32 S. Ct. 641, 653-54 (2012).
20 See28 U.S.C. § 2244(d)(1)(a).

4
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days of Petitioner’s federal baas statute of limitations had run when Petitioner filed
his first PCRA petition on Sepinber 28, 2012. At this pudi the federal statute of
limitations was tolled pursuant to 28 U.S&2244(d)(2) during the duration of his
PCRA proceedings including any appealscé@ding to the record before the Court,
those proceedings ended on April 8, 2015, when the time for filing a petition for
allowance of appeal with the Supremeu@@ of Pennsylvania expired. Thus, the
habeas statute of limitations started to again on April 9, 2015. It expired on or
about July 6, 2015

Petitioner’'s second PCRA t#on has no effect on the running of the statute
of limitations, because the ped of limitations had alrely expired when the second
PCRA petition was filed. Notably, however, even if Petitioner had filed the second
PCRA petition during the applicable padtiof limitations, it would not have tolled
the statute of limitations because tbecond PCRA petition was dismissed as
untimely??

Before concluding that the Petition usitimely, the Court must determine
whether Petitioner would be entitled to an alternative starting point for the one-year

limitations period pursuant t® 2244(d)(1)(D). Petitionaentimates that his second

21 The Court notes that in 201%dependence Day fell on a Sataydbut was legally celebrated
on July 3, 2015, not July 6, 2015.

22 See Fahy v. Horr240 F.3d 239, 243 (3d Cir. 2001) (holdingttfor the statute of limitations
to be tolled or remain tolled, any PCRA petitimust be both pending and properly filed; in
Pennsylvania, an untimely petiti is not properly filed).

5
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ground for relief was not “diswered” until a paratgal helped him with research; in
that ground, Petitioner alleges that thaltcourt was generallineffective.

Section 2244(d)(1)(D) provides an additional one-year period of limitations
for bringing a 8§ 2254 habeas petition frorhé€tdate on which the factual predicate
of the claim or claims prested could have been discoe through the exercise of

due diligence.” “[l]t is appropriate to gte at least some burden of pleading and
production on a habeas petitioner to showtietate for the running of the AEDPA
limitations period should . . . state from tt&te on which a factual predicate could
have first been discovered” “This is so because it would seem that such
information is more peculiarly within thgarty asserting/arguing the existence of
such impediment and/or factual predicate, i.e., the habeas petittbner.”

Here, Petitioner fails to specify anywlg discovered evidence or factual
predicate that would make his cemd ground for relief timely under 8§

2244(d)(1)(D). He also fail® explain when he discovered this unidentified factual

predicate and how he exercised dilgence in discovering it.

23 United States ex rel. Lipchey v. Corb&tb. No. 06-cv-989, 2007 WL 2428662, at *5 (W.D.
Pa. Aug. 22, 2007) (citingackson v. Sec'’y for Dep’t of Cory292 F.3d 1347, 1349 (11th Cir.
2002). See also Robinson v. Johns8a3 F.3d 128, 134-35 (3d Cir. 2002) (“The purpose of
requiring the defendant to plead available affirmative defenses in his answer is to avoid
surprise and undue prejudice by providing thaintiff with notice anl an opportunity to
demonstrate why the affirmativdefense shouldot succeed.”)Smith v. Duncan297 F.3d
809, 814 (9th Cir.2002) (“[O]nce petitioner is given adequatetice and opportunity to
respond to allegations that histiien is subject to dismissalursuant to AEDPA’s statute of
limitations, petitionehas the burden of providiran adequate responseiprogation on other
grounds recognized ikloreno v. Harrison245 F. App’x 606 (9th Cir. 2007).

24 Corbett 2007 WL 2428662, at *5.

6
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The Court has comprehensivelyvieved his petition and supporting
memorandum of law and can discern acttial predicate upon which Petitioner can
now bring his ground of ineffective trial counsel. Further, Petitioner does not even
specify in his petition and brief how the tr@urt violated his constitutional rights
other than to say that the trial court ragIPetitioner regarding his ability to raise
pretrial ineffectiveassistance of couns®l. Petitioner was, of course, present at his
trial, and he raised the ineffectiveness of his trial counsel in his first PCRA petition,
and would have known, at the latest, amgffectiveness on the part of his PCRA
counsel at the conclusion of his first R& proceedings, which concluded on April
8, 2015.

It is unclear to the Court how amyf these facts could not have been
discovered earlier. Petitionehaving been on notice of the timeliness issue, has
failed to demonstrate that his petitiortireely under 8§ 2244(d)(1)(D). Therefore,
the Court finds that Petitioner cannotadvhimself of § 2244(d)(1)(D), and the
petition is untimely.

Next, the Court must determine whet equitable tolling may apply to
Petitioner’s untimely petition. Iklolland v. Florida the Supreme Court held that
AEDPA'’s one-year limitations period is sebj to equitable tolling in appropriate

cases, on a case-by-case b&sia litigant seeking equitable tolling bears the burden

25 Doc. 2 at7.

26 560 U.S. 631, 649-50 (2010%ee Ross v. Varandl12 F.3d 784, 798 (3d Cir. 2013).
7
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of establishing two elements: “(1) thatlmes been pursuing his rights diligently, and
(2) that some extraordinagjrcumstance stood in his way.”

The diligence required for equitabtelling is reasonable diligence, not
maximum, extreme, oexceptional diligenc& “This obligation does not pertain
solely to the filing of the federal habeagipen, rather it is an obligation that exists
during the period appellant is exhting state court remedies as wefl.Reasonable
diligence is examined under a subjective tast it must be considered in light of
the particular circumstances of the cése.

The Court also must determine whetkgtraordinary circumstances exist to
warrant equitable tolling. “[G]arden naty claim[s] of excusable neglect” by a
petitioner’s attorney do not generally prelsemextraordinargircumstance meriting
equitable tolling®? Rather, equitable tolling cahe triggered only when “the
principles of equity would make the rnihapplication of a limitation period unfair,

such as when a state prisoner facesaextlinary circumstances that prevent him

27 Holland, 560 U.S. at 649 (quotir@ace v. DiGuglielmp544 U.S. 408, 418 (2005)%5ee also
Jenkins v. Superintendieof Laurel Highlands705 F.3d 80, 89 (3d Cir. 2013).

28 Holland, 560 U.S. at 653.

29 LaCava v. Kyler 398 F.3d 271, 277 (3d Cir. 200&itation omitted). See also Alicia v.
Karestes 389 F. App'x 118, 122 (3d Cir. 2010) (holdithgt the “obligation to act diligently
pertains to both the federal habeas claimthedoeriod in which the petitioner exhausts state
court remedies”).

30 See Ros¥12 F.3d at 79%Bchlueter v. Varne84 F.3d 69, 74 (3d Cir. 2004) (“Due diligence

does not require the maximum feasible diligence, but it does require diligence in the

circumstances.”).
31 Holland, 560 U.S. at 651 (citations omitted3ee also Merritt v. Blaing26 F.3d 157, 168 (3d
Cir. 2003).
8
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from filing a timely habeas petition arttie prisoner has exercised reasonable
diligence in attempting to investigate and bring his claifhs.”

Indeed, extraordinary circumstancleave been found only where (a) the
respondent has actively misled the petigr, (b) the petitioner has in some
extraordinary way been prevented frosserting his rights, (c) the petitioner has
timely asserted his rights mistakenly in the wrong forum, or (d) the court itself has
misled a party regarding the steps thatghgy needs to take to preserve a cl&im.
Nevertheless, it must be restated tleagen where extraordinary circumstances do
exist, “if the person seeking equitableitayl has not exercised reasonable diligence
in attempting to file after the extraandry circumstances began, the link of
causation between the extraordinary circunarand the failure to file is broken,
and the extraordinary circumstancesréfore did not prevent timely filing?*

Here, Petitioner was put arotice regarding the untieliness of his federal
habeas petition by Respondent’s answall had an opportunity to address the
untimeliness issue and arguments in favototliing in his reply. Petitioner offers
no explanation for the delay in bringifgs federal habeagetition which would

allow this Court to consider equitable tioli. Furthermore, the Court has reviewed

32 LaCava 398 F.3d at 275-276See also Holland560 U.S. at 648-49 (relying dtace 544
U.S. at 418)Jenkins 705 F.3d at 89 (holding that equitatii#ing should be applied sparingly,
and only when the “principles of equity would madke rigid application o& limitation period
unfair”).

33 See Brinson v. VaughB98 F.3d 225, 230 (3d Cir. 2005).

34 Brown v. Shannqr822 F.3d 768, 773 (3d Cir. 2003) (quotMglverde v. Stinsqr224 F.3d
129, 134 (2d Cir. 2000)).

9
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Petitioner’s filings and sees no circuarste which could potentially trigger
equitable tolling. None.

In light of the fact that Petitioner is proceedprg se however, the Court will
permit Petitioner thirty (30) days in wiido present the Court with any argument
he wishes to make regarding equitableirigll Should the Petitioner decline to do
so the Petition will be dismissed with prejudice.

1. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justice or judge issues a
certificate of appealability, an appeal ynaot be taken from a final order in a
proceeding under 28 U.S.C. § 2254. Atifieate of appealability (“COA”) may
issue “only if the applicant has madesabstantial showing of the denial of a
constitutional right®> “A petitioner satisfies thistandard by demonstrating that
jurists of reason could disagree with the district court's resolution of his
constitutional claims or that jurists couddnclude the issues presented are adequate
to deserve encouragentea proceed further3®

“When the district court denies fabeas petition on procedural grounds
without reaching the prisoner's underlyicgnstitutional claim, a COA should issue
when the prisoner shows, at least, thaists of reason would find it debatable

whether the petition states a valid claimtio¢ denial of a constitutional right and

% 28 U.S.C. § 2253(c)(2).
36 Miller—El v. Cockrell 537 U.S. 322, 327 (2003) (citation omittedi}ed in United States v.
Williams, 536 F. App’x 169, 171 (3d Cir. 2013).
10
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that jurists of reason would find it deba®@kthether the district court was correct in
its procedural ruling?”
Here, jurists of reason would not findlgbatable whether this Court is correct
in its procedural ruling. No certificatof appealability shall therefore issue.
IV. CONCLUSION
For the reasons set forth above, thisi€ finds that the § 2254 habeas petition
should be dismissed as untimely dilender 28 U.S.C. § 2244(d). Petitioner is
granted leave to plead over regarding the equitable tolling isBueertificate of
appealability shall not issue.
An appropriate Order follows.
BY THE COURT:
s/ Matthew W. Brann

Matthew W. Brann
UnitedStateDistrict Judge

37 Slack v. McDanigl529 U.S. 473, 484 (2000).
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