LEMONS v. QU

NTANA

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ROBERT LEE LEMONS,
Petitioner, Civil Action No. 08-87Erie
V. Magistrate Judge Susan Paradise Baxtg

FRANCISCO J. QUINTANA,
Respondent

S N g

OPINION AND ORDER?

INTRODUCTION

Petitioner Robert Lee Lemons is a federal inmate who was incarcerated edi¢nal F
Correctional Institution, McKean ("FCI McKean"), located in Bradfordyi3glvania, at the
time he filed the instant action. He is serving a-&icghth term of imprisonnmg, which was
imposed by the United States District Court for the Northern District of Ohioayn1@, 2003.
Before the Court is his petition for writ of habeas corpus pursuant to 28 U.S.C. § 2241, in
he disputes the Federal Bureau of Prisons"@l@P's" or "Bureau's"gomputation of his fedel

sentence. He claims he is entitled to additional credit against his sehtence.

A. Relevant Facts and Procedural History

On January 6, 2001, Petitioner was arrested by local law enforcement in Cuyahog

County, Ohio, and charged with the state offenses of Aggravated Robbery, Felonious Ag

! In accordance with the provisions of 28 U.S.C. § 636(c)(®) parties have voluntarily consented to ha

United States Magistrate Judge conduct proceedings in this case, in@ottyngf a final judgment.
2 The BOP is the agency responsible for implementing and applying fféalereoncerning the computan
of federal sentenceSee e.g, United States v. Wilsqrb03 U.S. 329, 331 (1992); 28 C.F.R. § 0.96.
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Failure to Comply with Order, Possession of Drugs, and Preparation of DrigmdoHis case
was docketed in the Cuyahoga County Common Pleas Court at CR-01-403088. On Jan
2001, he was released frgail after posting bail.[ECF No. 22-2 at p. @ecl. of JR. Johnson

Ex. 2 at 1 8(a); ECF No. 22-2 at p. 18, Ex.QaseSummary, State of Ohio v. Robert L.

Lemons No. CR-01-403088 (C.P. Cuyahoga Co.)].

On August 16, 200Retitionerdid notappear in state court for processing of the sta
criminal charges in Case NGR-01-403088 As a result, the state court forfeited bond and
ordered avarrantbe issued for his arrest. [ECF No. 22t.8, Ex. 2 at { 8(b); ECF No. 22-1
at p. 18, Ex. 2a].

On September 16, 2001, members of the South East Area Law Enforddareatic
Task Force executed a search warrant atiétedr's residence and recovered 64.13 grams o
crack cocaine Petitionerwas arrested o8eptember 18, 2001, in Cuyahoga County, Ohio,
was charged with state criminal offenses. Thereafter, he was held loatatg custody
pending the state criminal charggECF No. 22-2 at pp. 8-9, Ex. 2 at { 8(d); ECF No. 22-3
at p. 10, Ex. 2f].

As will be discussed below, the crack cocaine found during the September 16, 20
sarch of Petitioner's residence would later form the badedefral criminacharges gainst
him. [ECF No. 22-2 at pp. 8-9 n.1However, because state/local authorities had arrested
Petitioner first federal authorities always csidered hinto be in the "primargustody"” of the
State of Ohio.The"primary custody" doctrine developed to provide different sovereigns (i
case the state and the federal governments) with an orderly method by which ¢atprasd

incarcerate amdividualwho has violated each sovereign's laveePonzi v. Fessendef58

3 Petitioner remained in state/local custody after his September 1B,&0€st. Federal authorities arres

him on July 31, 2002, while he wién state/local custody.
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U.S. 254 (1922) Seg e.q, Bowman v. Wilson672 F.2d 1145, 1153-54 (3d Cir. 1982);

Chambers v. Holland®20 F.Supp. 618, 621 (M.D. Pa.), aff'd 100 F.3d 946 (3d Cir. 1986).

relevant part, the doctrine provides that the sovereign that first arrests\aduabdhas primary
custody over him. That sovereign's claim over the individual has priority ovehaitl ot
sovereigns that subsequently arrest him. The sovereign mvitary custody is entitled to hav
the individual serve a sentence it imposes before he serves a sentence imposexdh®sr any
jurisdiction, regardless of the chronological order of sentence impos#ieae.g, Bowman
672 F.2d at 1153-54. Primary ¢ody remains vested in the sovereign that first arrests the
individual until it "relinquishes its priority bye.g, bail release, dismissal of the state charge
parole release, or expiration of the senten€hambers920 F.Supp. at 622 (citations oted).

On November 14, 2001, Petition@&rho wasin prison in the Cuyahoga County Jaie
ECF No. 22-3 at p. 10) was arrestsdstate/local authoritiemgain—this timeon charges of
Trafficking in Drugs, Possession of Drugs, Drug Trafficking Vithwenile, and Possession
Criminal Tools. Thigriminal case was docketed the Cuyahoga County Common Pleas C
at No.CR-01-415864. [ECF No. 22-2 at . 4

The Common Pleas Cougtventually ordered that Petitioner be transferrealtealthcar
institution so that he could be restored to competency to stand trial againsteleistanal

charges.[ECF No. 222 atpp. 8-9,Ex. 2at{ 7 & 1 8(e) (citing docket sheet in State of Ohio

Robert LemonsCR-01-415864 (C.P. Cuyahoga Go.n accordane with that order, Petitione

was placed at the Northcoast Behavioral Healthcare SystemasousrdApril 4, 2002. On or
around July 4, 200ewas returned to the Cuyahoga County Jail. [ECF No. 22-2 at p. 9,

at 17 8(g)h); ECF No. 22-3, Ex. 21].
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In the meantime,mJanuary 18, 2002, while Petitioner was in é@atal custody, a
federal criminal complaint was filed in the United States District Court for the Noriistrict
of Ohioat Criminal Docket No 1:02:r-00349. On July 31, 200Bewas arrested by agents of
the United States Drug Enforcement Administration pursuant to tedseal criminal charges
[ECF No. 22-2 at p. 9, Ex. 2 at 1 8(f), 8&CF No0.22-2 at p. 24, Ex. 2dJnited States
Marshals Service ("USMS") Form 1R90n thatsame dayhe was produced in tHederal
district ourt for a preliminary examination pursuant to a writ of habeas caigpus
prosequendurh After Petitioner waived the preliminary examination, he was returned to s
authorities in satisfaction of thederal writ. [ECF No. 222 atp. 9, Ex. 2 at § 8(g)].

On February 12, 2003, Petitiorsgainwas produced in federdlstrict court pursuant tq

tate

D

a federal writ of habeas corpad prosequendunHe entered a guilty plea to the federal charge

of Possessiowith Intent to Distribute Cocaine Baséfter he entered the federal guilty plea,
was returned to state/local custody in satisfaction of the federal (@t No. 222 atp. 10,
Ex.2 at 19 8(kX1)].

On May 15, 2003, Petitioner was producedeomorein federal district courpursuant t
a federal writ of Bbeas corpuad prosequendunmHe was sentenced to a 212 month term of
imprisonment to be followed by a ten year term of supervised release. [ECF Nat 221D,a
Ex. 2 atf 8(m). The digrict court was silent as to whether it intended its sentence run
concurrently with any other sentenc=CF No. 22-3 at pp. 1-2, Ex. 2d, Federal Judgment
Commitment Ordgr After imposition of the federal sentence, Petitioner was returned to

state/local custody in satisfaction of the federal WEHCF No. 222 atp. 10, Ex. 2 at 8(n)].

4 A prisoner detained pursuant to a writ of habeas caguszosequendums considered to remain in the

primary custody of the first jurisdiction unless and until the first sgiga relinquishes jurisdiction over the pers
Seee.qg, Ruggiano v. Reisi307 F.3d 121, 125 n.1 (3d Cir. 2002). The receiving soverdigthis case, the
federal governmentis, therefore, considered simply to be "borrowing" the prisoner fremsehding sovereign f
the purposes of indictingrraigning, trying, and sentencing hital.
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On May 20, 2003petitioner appeared in state court in Case NosOGR15864 and CRR-

01-403088. Pursuant to the terms of a plea agreehegpieaded guiltyto Robbery, Attempted
Assault, Failure to Comply with Order/Signal, and Possession of DrugseNea CR-01-
403088. According to PetitionehgState of Ohio dismissed all criminal charges in connec
with Case Number CR1-415864"due to the federal cerction and sentence[.]" [ECF No. 2
at p. 6;seealsoECFNo 222 at pp. 8, 10, Ex. 2 at 11 7, 8(0)

Upon accepting Petitioner's guilty plea, the Court of Common Pleas for Cuyahogg
County imposed term of imprisonment dive yearsat theLorain Corretional Institution,
which is a state prisonThe state court directed that its sentence run concurrently with the
federal sentenceThe state court also directed that Petitioner receive credit for all of the ti
that he served in official detention pritm the commencement of the state senteflEEF
No. 22-2 at pp. 6-7, 10, Ex. 2 at 11 6, 8@ F No. 22-3 at p. 8, Ex. 2e, State Judgment an
Commitment Order].

Petitioner was delivered to the Lorain Correctional Institution on June 4, 2003. Hy
five days lateron June 9, 2003tate prison authoritiggturnechim to the county jail facilityso
that he could be transferredttee USMS'to begin sentence in federal case[[ECF No.22-2 at
pp. 7, 10, Ex. 2 at 11 6, 8(q)According to Petibner, "[w]hen the county jail contacted the |
Marshals, they refused to take me into custody, so on June 13, 2003, | was returned to L
Correctional Institutional for service of my staentence." [ECF No. 24 at p. 5, Petitioner's
Decl. at § 15seealsoECF No. 22-2 at p. 7].

Petitioner contends that the federal government had primary custody over hiduas
9, 2003, but the BOP determined that it did not and that is why the USMS would not acc;

into its custody. There is no basis for this Court to disturb the BOP's determimation a

tion
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Petitioner has no standing to challengeBawman 672 F.2d at 1153-54 (quotii@erengowski

v. United States Marsha377 F.2d 223, 224 (8th Cir. 1967) for the proposition that: "[t]he

exercise of jurisdition over a prisoner who has violated the law of more than one sovereig
and the priority of prosecution of the prisoner is solely a question of comity between the
sovereignties which is not subject to attack by the prisoner." He has no standieg the

issue.")). SeealsoRashid v. QuintanaNo. 1:08ev-107, 2009 WL 3271214 at *1 n.3 (W.D. H

Oct. 9, 2009), aff'd 372 F.App'x 260 (3d Cir. 2010).

Several years lateon December 13, 200Bgtitioner was physically released from th
state sentence and accepted byuB&/1S for service of his federal sentendée BOP
calculated Petitioner's federal sentence as having commenced on thét alatedetermined

that Petitioner is entitled to 92 days of gentence commencement credit (commonigvin as

ynty

a.

"prior custody credit").The BOP has calculated Petitioner's federal sentence as consecutive to

his state sentence. This means thiaa# refused to give him a retroactive concurrent
designation under 18 U.S.C. § 3621(b) (discussed below), winald have allowed the state
prison to be the place where he began service of his federal sehtf€E No. 22-1 at p. 9,
Ex. 13 seealsoECF No. 22-2 at p. 24, Ex. 2c; ECF No. 22-2 at p. 10, Ex. 2&(s¥{t)].
Assuming that Petitioneeceives thgood conductime available to him under 13.S.C.
8 3624(b), his projected release date is May 6, 2022.

In the instant petition for writ of habeas corplstitioner challenges the BOP's decis

and contends that it shoutdlculatehis federal sentence as having commdraeJune 9, 2001

° When a federal court imposes a prison sentence, Congress has authorized thel&dfhate "any

available penal or correctional facility that meets minimum standards offi laealthabitability ... whether

maintained by the Federal Government or othefflsel8 U.S.C. § 3621(b). This statute provides the BOP w
broad discretion to choose the location of an inmate's imprisonment, so libiegfastors enumerated in the stat
are consideredSee e.g, Barden v. Keohan®21 F.2d 476 (3d Cir. 1990).
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That is the date thatae prison authoritiesriginally returned hima the county jail facility so

that he could be transferred to federal authorities "to begin sentence ai fechey.”

1. Discussion

A. Subject Matter Jurisdiction

A challenge to a federal sentence as imposed must be made under 28 U.S.C. § 2

filed with the federal district court that convicted and sentenced the petitioneases such aj

this, where the g#ioner is challenging the BOP's execution of his federal sentence, thash
petition is properly brought in the district of confinement under 28 U.S.C. § Z&¥He.q,
Barden 921 F.2d at 478-79At the time this petition was filed, Petitioner wasarcerated at
FCI McKean which is within tle Western District of Pennsylvaniéde has since been

transferred to FC&chuylkill, in Minersville, Pennsylvania.

B. Legal Analysis

A federal habeas court may only extend a writ of habeas corpus teralfemnate if he
demonstrates that "[h]e is in custody in violation of the Constitution or laws of thedUnit
States[.]" 28 U.S.C. § 2241(c)(3). Petitioner contends that he is in custody in violatien of
federal sentencing statutes because the BOPadhadated his sentence incorrectiyhe
following statutes are relevatd the evaluation of his claiml8 U.S.C. 8§ 3584(a), which
governs a federal sentencing court's authority to order that a federal sentesaneete
concurrently with a state sentee; 18 U.S.C. § 3621(b), which governs the BOP's authority
designate a state prison as a place of confinement for service of a federal se8tenge; .1

8 3585(a), which governs the date upon which a federal sentence commences; and 18 |

255 and

\°ZJ

).S.C.




8 3585(b), which governs the amount of prior custody ctkditan inmate may receive. The

BOP's policiesegarding sentence computation are set forth in Program Statement 5880.28,

Sentence Computation ManyaPS 5880.28"). Alsoalevant to this case is Progréstatement

5160.05 Designation of State Institution for Service of Federal Sent¢fR&5160.05"Y.

1. The determination of whether a federal sentence is concurrent with or
consecutive to a state sentence

(a) Statutory and policy background

In determining whether Petitioner is entitled to any habeas relief, this Court ratist f
examine whether the BOP violated federal law in computing Petitioner'sifedetence as
consecutive to his state sentenpassuant to 18 U.S.C. § 3584(a). This analgtse requires g
consideration of whether the BOP abused its discretion in declining to graitineéega
retroactive, onunc pro tungconcurrent designation pursuant to 18 U.S.C. § 3621 (bBardef
v. Keohane921 F.2d 476 (3d Cir. 1990) (discussed belo88ePS 5160.05, Pages 5-7.

Section§ 3584(a) provides, in relevant part:

[1]f a term of imprisonment is imposed on a defendant who is already subject to

an undischarged term of imprisonment, the terms may run concurrently or

consecutively...Multiple terms of imprisonment imposed at different times run
consecutively unless the court orders that the terms are to run concurrently

6 BOP Program Statements are internal agency guidelines, and yrcases the policies set forth therein

"akin to an interpretive rule."_Reno v. Kord15 U.S. 50, 61 (1995). The BOP policiessatie in this case are
contained in Program Statements and are not also published in any fedelation, and thus are not subject to
public notice and comment before adoption. Therefore, the policies areitieti@¢atthe deference described in
Chevron U.S.A. v. Natural Resources Defense Coud&r U.S. 837, 842 (1984%eeStiver v. Mekqg 130 F.3d
574,577 (3d Cir. 1997). However, the policies are still entitled toéstaference"” from this courkoray, 515
U.S. at 61Roussos v. Menifedd 22 F.3d 159, 1654 (3d Cir. 1997)seealsoUnited States v. Mead Corh33
U.S. 218, 23485 (2001) Elizabeth Blackwell Health Center for Women v. Knéll F.3d 170, 182 (3d Cir. 1995

-

r

are

(deferring to interpretive rule that was not subject to notice amthent when the Secretary of Health and Hunpan
Services's reconciliation of the competing interests in the MedicaidestatdtHyde Amendment was reasonable).

! The BOP recognizes that "[o]n occasion, a federal court will order the fedeeieit ra concurrently

with or consecutively to a not yet imposed term of imprisonment. Cassulgvorts a court's discretion to enter

such an order and the federal sentence shall be enforced in the manner presthbedint.” PS 5880.28, Chapt.

1, Page 32A. This Court notes that there is a split of opinion arher@ptrts of appeals as to whether a federal

8




(Emphasis added).

In applying 8§ 3584(afhe BOP presumes that federal and state sentences are to b
consecutively unless thederal sentencing court ordetfsat the sentences are to be served
concurrently’ SeePS 5880.28, Chapt. 1, Pages 31-33; PS 5160.05s Rdgen this case,
Petitioner's federal sentencing codid not order that his federal sentence was to be serveq
concurrent with any state sentendéherefore, although the state court subsequdirdgted
that the state sentence be served conclyreith the federal sentence, the BOP did not
automatically consider the sentences to be concurrent becadieddiad sentencing counad
not so ordered.

Importantly, lowever, because the state court had oddtrat Petitioner servas state
sentencesoncurrently with his federal sentence, the BOP considered, as it must urcisr B)
Keohane 921 F.2d 476 (3d Cir. 1990) and its own policies, whether it should exercise its
discretion and grant Petitioner a retroactive conctidesignation pursuant to 8 3621(b). In

Barden v. Keohang¢he United States Court of Appeals for the Third Circuit discussed thés

authority to effectuate the service of concurrent federal and state senteaicesmstances
when the intent of the federal sentencing couthe goals of the criminal justice system wol

make the exercise of that authority appropri@eealsoPS5160.05, Pages 5-7. For exampl

b served

ar

BOP

ild

ALY

district court may order a sentence to run consecutively to a sentence a statasoot yet imposedRomandine
v. United States206 F.3d 731,37-39 (7" Cir. 2000) (collecting caseseealsoUnited States v. Donos621 F.3d
144, 14749 (2d Cir. 2008). In the Sixth Circuit, where Petitioner's faldsgntence was imposed, the United St
Court of Appeals for the Sixth Circuit held on October 9, 1998 that Section&d58é€s not authorize district
courts to order a sentence to be served consecutively teyatiotposed state sentenceJnited States v.
Quinterg 157 F.3d 1038, 10321 (6th Cir. 1998)

8 The BOP recognizes that a federal sentencing court "may, from time to tdee concurrent service of

the federal sentence at some time after its imposition. This may obhearpsimary jurisdiction resided with the
state and the court believed mistakenly that the inmate was in federal ciostsegvice of the federal sentence
the date of imposition." PS 5160.05, Page 5. As explained herein, the B@aPted Petitioner's federal senten
court andasked for the court's opinion as to whether it should provide Petititiea retroactive concurrent
designation.The federal sentencing coueplied: "[Petitioner'stequest.. for a concurrent retroactive designat
should be denied [ECF No. 221 at p. 19, Ex. 1¢emphasis addep3eealsoECF No. 223 at pp. 1213, Ex. 2§.
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the BOP recognizes that the following might occur: the state had primaoglgwser an
inmate, his federadentence is imposed first, the federal sentencing court does not order t
federal sentence be served concurrently with any state sentence, and then therstate co
subsequently imposes a state sentence and orders that it is to be served coneitlréimdly
federal sentence. SBarden 921 F.2d at 478-83; PS 5160.05, Pages 5-7. When this occ
inmate typically will have served his state sentence at a state institution anclgase Is sen
to federal custody for service of his federaiteace. The inmate is permitted to request tha

BOP retroactively designate the state institution as the correctional institinteye ive began

nat the

urs, the
[

t the

service of his federal sentence pursuant to its authority under 18 U.S.C. § 3621(b), whiclp in

effect amouts to the imposition of a retroactive concurrent federal sentddcat 478-83; PS

5160.05, Pages B- The BOP may also consider the state court's sentencing order as a request

that the inmate be permitted to serve his federal and state sentencesectigcuPS 5160.05,

Page 7.

Although the BOP must consider the inmate's request for concurrent seneceenices

it is not obligated to grant the requedarden 921 F.2d at 478 n.4 ("We recognize that neit
the federal courts nor the Bureau are bound in any way by the state courtigrdirettthe stat
and federal sentences run concurrently.”); PS 5160.05, Page 6 ("there is ncoohligaér
Bardenfor the Bureau to grant the request by designating a state institutiorctieglyaas the
place to serve the federal sentence."). The BOP will review the federal sentenciisg cour
Judgmenand Commitment Order, the state sentence data records, and any other perting
information relating to the federal and state sentences. PS 5160.05, Pages 5-7.i&OP p
further instructs:

In making the determination, if a designation for concurrent service may be
appropriate €.g, the federal sentence is imposed first and there is no order or
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recommendation regarding the service of the sentence ironslaip to the yet to

be imposed state term), the [The Regional Inmate Systems Administrator
("RISA™)] will send a letter to the sentencing court (either the Chambehe of
Judge, U.S. Attorney's Office, and/or U.S. Probation Office, as appropriate)
inquiring whether the court has any objections. Regardless of where the original
inquiry is directed, the U.S. Attorney's Office and U.S. Probation Office will
receive a courtesy copy.

PS 5160.05, Page 6.
(b) The BOP did not abuse its discretion in denying Pdtoner's
request for aretroactive concurrent designation under §3621
When Petitioner learned that the BOP calculated his federal sentence as having
commenced on December 13, 2006, he filed an administrative remedy. In respovhssding
informed himthat, in accordanceith § 3621 and its policies, the BOP Designation and

Sertence Computation Center ("DSQ@Vould be contacted for a review and determination

regardingwhether he should receiveequest for a concurrent running of his federal and state

sentence. [ECF No. 22-1 at pp. 11-13; Ex. 1b].

TheDSCCsubsequentlgent Petitioner's federal sentencingrtauetter in whichthe
BOP's computation of his sentence was explaifidgk letter indicated that Petitioner reques
that the BOP credhis federal sentence for the time that he served in state custody and/of
concurrent running of his federal and state sentences. It was explained th&8ardderv.
Keohanethe BOP could retroactively commence an inmate's federal sentence upoitiompif
such a designation were consistent with federal statutes and the intentesfa@hal sentencing
court. The letter requested that the court adie®SCC regarding the court's position on
retroactive designation. [ECF No. 32at p. 12413, Ex. 29]. In a handwritten note dated

August 27, 2007, Petitioner's fedesentencing court advised: "[Petitioner's] request of cre
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for time served in state custody on unrelated charges or request for aeohn@iroactive
designatiorshould be denietl [ECF No. 22-1 at p. 19, Ex. 1c (emphasis added)].

On November 9, 200The DSCC conducted a Barden v. Keohaa@ew to determine

whether or not to grant Petitioner's request for a retroactive designationstditthenstitution a
the institution fo service of his federal sentence. The five factors set @B621(bJ were
considered with respect to Petitioner's particular circumstances. Aftedea@t®n of all five
factors, it was determined that Petitioner's request should be denied. [ECF Na.®2-B5a16
Ex. 2h]. Therefore, the BOBeclined to grant Petitioner a retroactive designation of
concurrency under 8 3621(b).

The BOP did not abuse its discretion in denying Petitioner's requestdtroactive
concurrent designationt considereds it must the factors set forth ir8621(b) and conclude
thatsuch a designation was not warrante®atitioner'scase. There is no basis to grant hab
relief upon the BOP's exercise of its deton. SeeBarden 921 F.2d at 484.

Finally, dthough thestate courbrdered the state sentences that it imposed
concurrently with Petitioner's federal sentence, the BOP is charged wigingaout the
sentence that the federal court imposedim®sentence the state court imposled At 480-84.
The federal sentencing cowld not order — at the time of sentencing or at any point subse
to sentencingseePS 5160.05, Page 5)hat Petitioner serve his federal sentence concurre
with his state sentenced$n fact, when asketty the BOFor an opinion regarding whether

Petitioner should receive a retroactive concurrent designdwsofederal sentencing court

o Those factors are: (1) the resources of the facility contemplated; (2) tie aatlcircumstances of the

offense; (3) the history and characteristics of the prisoner; (4) ateyrgnt by the court that imposed the sente
concerning the pugses for which the sentence to imprisonment was determined to tamtedror recommendin
a type of penal or correctional facility as appropriate; and (5) any pertiney gatement issued by the
Sentencing Commission.

12

U7

j®N

eas

nuent

ntly

nce




recommended thahe BOP deny Petitioner's requesiherefore the BOP is not obligated to
calculate Petitioner's federal sentence as concurrent with his state sentence.

At first glance the result may seem harsh, until one considers that the Staie of O
credited against Petitioner's state sentence dirtfeethat heservedn official detention from

March 9, 2001 untiit released him to federal custody Pecember 13, 2008. Seefootnote 12

infra. [SeealsoECFNo. 22-02 at p. 14, Ex. 2 at 1 14; ECF No. 22-3 at p. 10, ECF No. 223 at p.

18, Ex. 2i]. Therefore, the duratioh Petitioner's state senteneas notxtended by the BOP

determination.And, although the BOP has calculaistitioner'dederal sentence in a manng

=

that he opposetihie BOP's calculatiois in accordance with the federal sentencing statutes and

applicable agency policy and there is no basisfl@deral habeas coudorderit to modify its

calculation.

2. Calculation of the date upon which a federal sentence commences
Next, this Court must consider whether the BOP violated 18 U.S.C. § 3585(a) in

determining that Petitioner's federal sentence commenced on Decemb@da.3

(a) Statutory and policy background
Section3585(a) governs the date a federal sentence commences, and it provides:

(a) Commencement of sentened sentence to a term of imprisonment
commences on the date the defendant is received in custody awaiting
transportation to, or arrives voluntarily to commence service of sentence at, the
official detention facility &which the sentence is to be served.

10 The only time that th8tateof Ohiodid not credit againdRetitioner'sstate sentence was that time he sy

at the Northcoast Behavioral Healthcare Sydiat is, fromApril 4, 2002, through July 4, 20D2 As explained
below, the BORIid credit that time against his federal semte Seefootnote 12 [SeealsoECF No. 2202 at p.
14, Ex. 2 at 1 14; ECF No. Zat p. 10, ECF No. 23 at p. 18, Ex. 2i].
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A federal sentence cannot commence earlier than the date on which it was im &880 2§,

Chapt. 1, Page 18Inited States v. LaBeili&otq 163 F.3d 93, 98 (2 Cir. 1998); Shelvy v.

Whitfield, 718 F.2d 441, 444 (D.C. Cir. 1983).

When an inmate is only facing service of a federal sentence, the applicati@b&85(8)
is straightforward. The BOP will designate the inmate to a federal deteatibtyfand it will
calculate the federal sentence to have cometena the date it was imposed. PS 5880.28,
Chapt. 1, Page 12. Oftentimes, howewaerin the instant casan inmate is subject to multiplg

sentences.g, at the time his federal sentence is imposed bewsll soon besubject to a statg

1”4

sentence. nl that case, the federal and state governments must resolve where and/or in Wwhat
order the inmate will serve his multiple sentences.pfeviously noted, at common ldine

"primary custody" doctrine developed to assist the sovereigns in makingittesanations
and to provide an orderly method by which to prosecute and incarcerate an individual that
violated the law of more than one sovereign. Once again, the primary custody dqoaivides
thatthe sovereign that first arrests an individual has primary custody over fimat sovereign(s

claim over the individual has priority over all other sovereigns that subsequeasiytam. Thg

1”4

sovereign with primary custody entitled to have the individual serve a sentence it imposes
before he serves a dence imposed by any other jurisdictidBeeg e.qg, Bowman 672 F.2d at
115354. Primary custody remains vested in the sovereign that first arrestdithéual until it
"relinquishes its priority bye.g, bail release, dismissal of the state chargale release, or
expiration of the sentence.” Chamh&20 F.Supp. at 622 (citations omitted).

The BOP has incorporated the common law primary custody doctrine into itspolige
Thus, if the federal government has primary custody of an inmate datenéis federal

sentence is imposed, the federal government is entitled to have that inmateisésderal
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sentence upon imposition. In such a case, the BOP will designate the inmate tala fede
detention facility for service of the federal senteand will calculate his federal sentence to
have commenced on the date the federal sentencing court imposed it, even if at thatesan
the inmate is serving a concurrent state sentence. PS 5880.28, Chapt. 1, Pages 12-13.
If an inmate is in the primamgustody of the state when his federal sentence is impo
and if his federal sentencedsnsecutive tany state sentence, the inmate will be returned t
state after federal sentencing. The BOP will commence the inmate's fedezatsemder

8 3585(a) when the state relinquishes its priority and releases him to fededi/cus

PS5880.28, Chapt. 1, Pages 12-13, 31st#alsoPS 5160.05, Pages 2-12. If, however, the

inmate is in the primary custody of the state and the federal sentencingrdeusttbat he sery

his federal sentena®ncurrently withany state sentence, the BOP will return custody of the

inmate to the state, commence the federal sentence, and designate the state facilitjgc@esad

service of the federal sentence pursuants authority under 8§ 3621(b). PS 5880.28, Chapt.

Page 13, 32A-33; PS 5160.05, Pages 2-12.

(b) The BOP did not violate 8§ 3585(ain commencing Petitioner's
federal sentence on December 13, 2006

As set forth above, Petitioner was in primary state custody on the datefexdral
arrest. On the date his federal sentencing court imposed his federal sentence (May 15, 2
was "on loan” to the USMS pursuant to a writ of habeas cagbpsosequendumTherefore,
BOP policy that directs that a prisoner's federal sentence commences ppsitian if he "is ir]
exclusivefederal custody (not under the jurisdiction of a federal writ of habeas cadlpus

prosequenduii’ does not apply to Petitioner. PS 5880.28, Chapt. 1, Page 12.
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On December 13, 200Bgetitionerwas "received in custody awaiting transportation tp"

federal facility to serve his federal sentenéecordingly, the BOP properly commenced his
federal sentence on that date pursuant to § 3585(a) and applicable e} 5880.28,

Chapt. 1, Pages 12-13, 31-33 and PS 5160.05, Pages 2-12 (If an inmate is in the primar
of the state when his federal sentence is imposed and if his federal sentemsedsitive tany
state sentence, the inmate will be retaro the state after federal sentencing. The BOP w
commence the inmate's federal sentence un8888(a) when the state relinquishes its prior

and releases him to federal custody).

3. Calculation of prior custody credit under 8§ 3585(b)
Finally, this Court must determine whether the BOP properly calculated thenaiof

prior custody credit pursuant to 18 U.S.C. § 3585(b).

(a) Statutory background
Section 3585(b) provides:
A defendant shall be given credit toward the service of a term of imprisonment for
any time he has spent in official detention prior to the date the sentence
commences

(1) as aresult of the offense for which the sentence was imposed; or

(2)  as aresult of any other charge for whichdle&ndant was arrested after
the commission of the offense for which the sentence was imposed;

That has not been credited against another sentEnce.

(Emphasis added).

1 According to Petitioner's federal Presentence Investigation report afedi@ial Judgment and

Commitment Order, his feddraffense conduct concluded on September 16, 2001.
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The intent of the last clause of § 3585(b) is to prohibit double sentencing credibsguat

Wilson, 503 U.S. at 337 (explaining that with the enactment of § 3585(b), "Congress mag
clear that a defendant ddwunot receive a double credit for his detention time."). Thus, the
may not grant prior custody credit under § 3585(b) for time that has been creditest aga

another sentenceRios v. Wiley 201 F.3d 257, 272 (3d Cir. 2001); United States v. Vé8a

F.3d 310, 314 (3d Cir. 20073.

(b) The application of 83585(b) to Petitioner's sentence calculation

The BOP has determined that Petitioner is entitle®tde§/s federal prior custody cre
under 8§ 3585(b) It has reached that determination by corgidgall of the time that he serveq
in official detentionthroughDecember 122006 (the dapefore his federal sentence
commenced)hat was not credited against his state sentéficas Respondent explainiet
only applicableime periodis thatperiod duringvhich Petitioner was detainedthe Northcoas
Behavioral Healthcare Systgpril 4, 2002, through July 4, 2002).hatis the only time
Petitioner served in official detention prior to the commencement of his fedatahse that th

state did not credit against his state sentence. Therefore, under § 3585 (b)the only time

12 The BOP has createdlimited exception to 8585(b)'s rule against double credit in accordance with t

decisions irkayfez v. Gasele993 F.2d 1288 (7th Cir. 1993) awdllis v. United States438F.2d 923 (¥ Cir.
1971). Pursuant tiayfez the BOP will grant to a federal prisoner an amount of qualified douldé dréhe
following conditions are present: (je nonfederal and federal sentences are concurrétthe raw effective ful
term("EFT") date of the nofiederal term is later than the raw EFT of the federal term; and (3) thiederal raw
EFT, after application of qualified nefederal presentence time, is reduced to a date that is earlier than the f¢
raw EFT date.SeePS 580.28, Chapt. 1 at Pages 22B. Pursuant twVillis, the BOP will award an amount of
nonfederal presentence credit if the following conditions are preserthgjorfederal and the federal sentenc
are concurrentand (2) the noifederal raw EFT is either the same or earlier than the federal rawlBFNeither
Kayfez nor Willis applies to this case because the BOP determined that Petitioner's fedenakseatenot
concurrent to his state sentence.

13 Records from the Lorain Correctionaktitution and the Ohio Department of Rehabilitation and Corrg

indicate that the state awarded him 533 days ptateentence commenceméail credit for time served on:

(1) March9, 2001 (one day); (2) from September 18, 2001, through April 3, @A@&days); and (3) from July 5
2002, through June 3, 28834 days). Also, his state sentence commenced on June 4, 2003, anddugim th
December 13, 2006, the date his federal sentence commenced. [ECF2\at.[2214, Ex. 2 at J4; seealsoECF
No. 223 at p. 10, Ex. 2f and ECF No.-32at p. 18, Ex. 2i].
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that qualifies as federal prior custody credifECF No. 22-2 at p. 14, Ex. 2 at 14-16;seealso
ECF No. 22-3 at p. 10, Ex. 2f, aBCFNo. 22-3 at p. 18, Ex. 2i][The BOP was statutorily
precluded from granting Petitioner with any prior custody credit under 8§ 3585@ny
additionaltime he spent in official detentigorior to the commencement of his federal sentepce
on December 13, 2006. Rjd¥01 F.3d at 271-76Yeqgg 493 F.3d at 314 (the BOP did not efr
when it disallowed credit under 8§ 3585(b) because the time at issue had been creditethagains

petitioner's state sentence).

C. Certificate of Appealability

Section 102 of the Antiterrorism and Effective Death Penalty Act (28 U.S.C. § 2253 (as
amended)) codified standards governing the issuance of a certificate aladydjg for
appellate review of a district court's disposition of a habeas petition. Fedsoalprappeals
from the denial of a § 2241 habeas corpus proceeding are not governed by the eeatificat

appealability requirement. _United States v. Cep2?d F.3d 256, 264-65 (3d Cir. 2000); 28

U.S.C. §2253(c)(1)(B).

. CONCLUSION

For the foregoing reasons, this Court denies the Petition for Writ of HabgassCadn

appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ROBERT LEE LEMONS,

Petitioner, Civil Action No. 08-87 Erie

V. Magistrate Judge Susan Paradise Baxtg

FRANCISCO J. QUINTANA,
Respondent.

N N e N

ORDER

AND NOW, this29" day of October, 2010;
IT IS HEREBY ORDERED that the petition for writ of habeas corpus isederilhe

Clerk of Courts is hereby directed to close this case.

/s/ Susan Paradise Baxter
SUSAN PARADISE BAXTER
United States Magistrate Judge
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