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l

FTZEL et al

THOMAS BEALE,

MAXINE OVERTONE, et al,

UNITED STATES DISTRICT COURT FOR THE
WESTERNDISTRICT OFPENNSYLVANIA

Plaintiff, CA. NO. 13-15Erie

V.

Defendants

(1)

(2)

The Court, having reviewed Defendantbtion for Summary ddgment [Dkt. No. 122]
Plaintiff' s Oppositionthereto [Dkt. No. 14]l the Report and Recommendation of the Honor3
Susan P. BaxtelUnited States Magistrate Judfiekt. No. 157] Plaintiff’s Cbjections theretg
[Dkt. No. 158],the relevant legauthorities and the balancef the record, HEREBY finds an

rules as follows:

ORDER ADOPTING REPORT AND RECOMMENDATION

Plaintiff Thomas Beale is an inmate in the custody of the Pennsylvania Depaf

of Corrections (“DOC”)and currently resides at State Correctional Institutior
Albion (“SCFAIbion”).

Following the Pennsylvania General Assembly’s passage of the Clean Indg
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@)

(4)

(5)

(6)

Act in 2008, the DOMannedall indoor smoking at any DOC facilityncluding

SCFAIbion. Nevertheless, the parties agree that indoor smoking is common-at SCI

Albion.
Throughouthis time at SGRIlbion, Plaintiff has repeatedly complained about

presencef environmental tobacco sitke (“ETS”) at the facilityPlaintiff, who is

the

allergic to cigarette smoke, has complained of shortness of breath, wheezing,

coughing, and otheasthmatic symptoms. He has also experienced occasional

incidents of syncope, during which he losmEssciousess Plaintiff submitted
severalformal grievances through the prison grievance system concernin
allegations of excessive ETS exposure and the lack of the enforcement
prison’s anti-smoking policy.

Plaintiff alleges that shortly after he filed tgaevances, a number afdidents
occurred that he contends wel@ne inretaliationfor his filing the grievances
Plaintiff initiatedthis action pursuant to 42 U.S.C. § 1983 against a number of
officials and dficers, asserting an EightAmendment claim based d?laintiff's
“involuntary exposure to [ETS], inadequate prison conditions, inadequate m
treatment, officiabppression, failure to supervise and failure to traimd a First
Amendment retaliation claim based on Defendaaliegedly “withholding
outgoing mail, sexualssaultfalsely judging in sanction of an Informal Resoluti
Process, damage to private property, confiscation of legal material, faili
supervise and failure to train.” Dkt. No. 64 at 1, 284-291.

Defendants moved to dismiB&intiff’s lawsuit allegingamong othearguments

thathefailed to adequately allege certain Defendamessonal involvement in thg
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(7)

(8)

alleged violationsfailed to state a claim for deliberate indifference on the part of

Defendants imon-medicalpositions with the DOCrailed to state a clainof First
Amendment retaliatignand failed to state a claim against Defendants in
official capacity Dkt. Nos. 68.

Defendantsmotion to dismiss was granted in part and denied in p&tt.No. 84.
As such, the following claimeemain (1) an Eighth Amendment claim based

exposure to ETS with respect Defendand Michael Harlow (Superintendent ¢
SCFAIbion from 2010 to 2013), Harold Hodge (Corrections Officer serving

Housing Segeant at SCiAlbion), F.L. Jones (Corrections OfficgerGary Ferraro
(Corrections Officeserving as a Housing Officewilliam Maloney (Corrections
Officer serving as a Housing Sergeargtihd Michelle Wagner (Plainti§ Unit
Manager)and (2) a First Amendment retaliation claim agaM&gner, Boyd
Sullivan (Corrections Officer), Tracy LindseyCdrrections Officer), Stewen

Williamson (Corrections Officer), and Alexander Pierce (CorrectidifiseD).

On September 2, 2016, the remaining Defendants movesufomary judgment

on Plaintiff's remaimg claims.Dkt. No. 122 .Magistrate Judge Baxter issuttd
instantReport and Recommendatiom July 28, 2017Dkt. No. 157.The Report
and Recommendation recommends that this Célytdeny Defendants’ motion
for summary judgmentas to Plaintiff's Eighth Amendmentlaim against
Defendants Harlow, HodgeJones Ferrarq Maloney, and Wagner, (2) der
Defendants motion as toPlaintiff's First Amendment Retaliation am against
Wagner, and (3) grant the motion asPiaintiff's First Amendment Retaliatio

claim againsDefendants Sullivan, Lindsey, Williamson, and Pierce. Dkt. No.

heir

y
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9)

(10)

(11)

at 23.
Plaintiff timely objectedto the portion of the Report and Recommendal
recommendinghat this Court grant Defendahtsummary judgment motion o

Plaintiff' s First Amendment retaliation claim against Defendants Sullivan, Ling

ion
n

isey,

Williamson, and PierceDkt. No. 158. Defendants did not respond to Plaintiff's

Objections.

Plaintiff basesis First Amendment retaliation claims agaidsfendants Sullivan
Lindsey, Williamson, and Pierce on two searches of his cell that occurré
December 23, 201(Bullivan and LindseyandFebruary 17, 2012 (Williamson arj

Pierce), as well as a writtenisnonduct report issued to Plaintiff by Defend:

bd on

d

ANt

Lindsey as a result of the December 23, 2011 search. Plaintiff argues that these

searches were done in retaliation fos filing formal grievances regarding h
exposure to ETSMagistrate Judge Baxter recommends that these claim

dismissed becaugdaintiff citedto no evidence that would allow a reasonable |

to conclude that Defendants Sullivan, Lindsey, Williamson, aest®were aware

of Plaintiff s protected activityi., filing grievances)before they took their

adverse actioni.€., searcing his cell) Plaintiff counters that there is sufficie
evidence in the record for a jury to reasonably draw a causal connection b4
Plaintiff' s protected activities and Defendsirections.
It is not necessary for this Courtreach a conclusion regarding the sufficiency
Plaintiff's evidence on his First Amenenmt retaliation claim against Defendar
Sullivan, Lindsey, Williamson, and Pierdeecausgeven if these Defendants we

aware of Plaintiffs protected activities and searched his icetktaliation for the
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(12)

protected activitiesthe searches are not a sufficiadiverse actioto establish 3
First Amendment retaliation clainthird Circuit precedent is cledithe search of
a cell is not a stitient adverse action for purposes offFarst Amendment]
retaligion claim, irrelevant of whether it isdone in response to a plaintiff
constitutionally protected condu&anks v. Rozun2015 WL 1186224, *7 (V.

Pa March 13, 2015)aff'd, 639 FedAppx. 778, 78183 (3d Cir. 2016)Curtician

v. Kessler 2010 WL 6557099, *7 (W.D. Pa. 2010) (noting that “courts h

consistently held that a cell search is not an ‘adverse adwonietaliation

purposes); see alspLashley v. Wakefie]867 F. Supp. 2d 461, 470 (W.D.N.Y.

ave

2005) (dismissing First Amendment retaliation claim based on cell searches

because “inmates have no constitutional protection from cell searches, eve
conducted for retaliatory purposgsJones v. Harris665 F. Supp. 2d 38898
(S.D.N.Y. 2009) ([N]either the United States Supreme Court nor tleeofd
Circuit has ever held that a cell search can be the basis of a FiestdArant
retaliation claint’).

Likewise, the written misconduct repasued by Defendant Lindsegnnot be the
basis for aFirst Amendment retaliation claim against Defendant Lindsey.

written report states that Plaintiff “had a pair of broken Koss headphones that

h thos

The

whe

[sic] altered and also did not belong to him” which constituted a Class | Charge

(Possession of contraband, destroying, altering, tampering with or damaging

property). Dkt. No. 122, Ex. 11 [F]iling a false misconduct report is cognizah

as a denial of due process when the false miscortiacgeis filed for the‘sole

purpose of retaliatg against an inmate for his/her exercise of a constitutional

e

right
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such as his or height to file a grievance[!] Lewis v. Wetzell53 F. Supp. 3d 678
702-703 (M.D. Pa. 2015) (quotirgmith v. Mensinge293 F.3d 641, 653-654 (3
Cir. 2002)).However, herePlairtiff admits thathe had possession of the brok
headphone®kt. No. 142 at § 507. Therefore, the misconduct regaomot be the
bass for a First Amendment retaliation claim against Defendant Lindsey.
(13) Thus this Court hereby ADOPTS the Report and Recommendation of Magi
Judge Baxter ifull. Defendants’ motion for summary judgment is granted in
and denied in part, as follows:
(a) Defendants’ motion for summary judgment on PlairgiffEighth

Amendment clainbased on exposure to ETS is DENIED with resp

en

strate

part

ect

to Defendants Harlow, Hodge, Jones, Ferraro, Maloney, and Wagpner;

(b) Defendants’ motion for summary judgment on Plaintiffs F
Amendment retaliation claim is DENIED with respect to Defeng
Wagner; and

(c) Defendants’ motion for summary judgment on Plaintiffs Fir

Amendment retaliation clains GRANTED with respect to Defendanits

Sullivan, Lindsey, Williamson, and Pierce.
(14) The Clerk of the Court is respectfully directed to send copies of this Ord
Plaintiff, Defendants, and to JudBexter.

IT 1SSO ORDERED.

DATED this27th day of September, 2017.
W
Barbara Jafobs Rothstein
U.S. District Court Judge
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