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MEEKS et al
UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
DAVID GAMBINO, Civil Action No. 1:14-cv-236 (BJR)
Plaintiff, MEMORANDUM OPINION
V. GRANTING PLAINTIFFS MOTION
FOR SUMMARY JUDGMENT

FEDERAL CORRECTIONAL
INSTITUTION — MCKEAN, et al.,

Bfendang.

Before the Court is the Report and Recommendation of Magistrate Judge Susaseh

Baxter (Doc. No0.60), which recommends thdDefendants’ Motion to Dismiss or in the
alternative, for Summg JudgmentDoc. No.27) be denied as to Plaintiff's retaliation clai
against Defendants Kengersky, Troublefield, Siffrinn, and Van Horn, but granted dathex
respects After reviewing the Rport and Recommendation, Plaintiff's Objectionsfendants’
Objections, and the relevant filings, the Court declines to adopt the Report and Radatione
andGRANTS Defendants’ Motion for failure to exhaust administrative remedies.
A. Relevant Procedural History?!

On September 8, 2014, Plaintiff David A. Gambino, a prisoner formerly inededesithe
Federal Correctional Institution at McKean in Bradford, Pennsylvania {Nf&Kean”) 2 filed this
pro se civil rights action pusuant taBivens v. Sx Unknown Named Agents of the Federal Bureau

of Narcotics, 403 U.S. 388 (1971).Plaintiff subsequently filed an amendedmplaint on

! Thesefactsare adopted from the Report and Recomadagion.

2 Plaintiff is presently incarcerated at the Federal Correctional Institution at Cumhevangdand.
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November 21, 2014, which superseded the original complaint and is the opaleditiag in this
case (Doc. Na 16) Named as Defendants in the amended complaint are the following a
staff members at@-McKean: Warden Bobby Meeks, WardekssistantWarden “Hubbard®;
Clinical Director Dr. Michael Walt Health Services Administratétieter Van HorpLieutenant
Franklin Troublefield Case Manageeith Stauffer;Correctional Officedohn Siffrinn; and five
unidentified Defendantsiamed as “Medical Nurse,” “Medical Nurse 2,” “L.T.,” “Officer 1,” af
“Officer 2.4

In his pro se amended complaint, Ri&ff lists multiple counts alleging that one or mg
of the Defendants violated his constitutional rights and caused him injury: dfendants
Troublefield, Van Horn, and Kengersky allegedly denied him emergaecycal treatment fron
June 19, 2014 to June 24, 2014, which caused him to suffer injury on June 25, 20MNo(06c
at 3-8); (2) Defendant Kengersky allegedly denied him medical treatment amotinéng of June
25, 2014 id. at 912); (3) Defendants Meeks, Walt, Van Horn, Kengersky, Staudher Siffrinn
allegedly failed to protect him from abuse and subjected him to unnecessaaygaurfering byj
disregarding his medical needs following his injury of June 25, 2014t(1%22); (4) Defendantg
Kengersky, Troublefield, Siffrinn, Van Hornnd Stauffer allegedlworked in concert to retaliat
against himld. at 2327); (5) since January 20, 2014, Defendant Stauffer has allegedly viq
his First Amendment rights by reading his protedeghl mail (d. at 2830); (6) Defendants
Troublefied and Siffrinn allegedly violated hrgghts under the Health Insurance Portability g

Accountability Act of 1996, 42 U.S.C. 8§ 132QtHIPAA") by discussing his private medicg

3 In their Brief, Defendants have informed the Court that there was nadinal named “Hubbard” who worked at
FCI-McKean in 2014. Thus, Defendant “Hubbard” should bmieated from this case.

4 None of the unidentified Defendants has since been identifiedveuserthis case by Plaintiff, nor has an attorrn
entered an appearance on behalf of any of them. As a result, it will be recdedhtiest these Defendants lientissed
from this action, and Plaintiff's claims against these Defendanitaetibe considered here.
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information over the phone with third partieghout his consentid. at 3133); (7) Defendants
Meeks, Kengersky, Van Horifiyoublefield, Stauffer, and Siffrinn allegedly obstructed justicg
failing to protect him as witness to the purported wrongful death of a fellow inmate on July

2014 (d. at 3437);and (8) Defendant Kengersky allegedly violated his Eighth Amendment |

by discontinuinchis medications and medical aids from Septein?y 2014 to October 20, 201

(id. at 3840). Plaintiff seeks injunctive relief and monetary damages.

On March16, 2015, Defendants filed a motion to dismiss Plaintiff's amended comj
or, in the alternati®, motion for summary judgment (Doc. No. 2d3serting that: (i) Plaintifias
failed to exhaust his administrative remedies with regard to his claim®l@mtiff cannot
demonstrate that Defendants were deliberately indifferent to either lnassaredical needs g
his health and safety; (iii) Nemedical Defendants cannot be held liable for Plaintiff's med
claims; (iv) Plaintiff cannot establish a First Amendment retaliation claim; (v) Plaiatiffa
establish a claim of either denial of access to the courts or interference aitméaly (vi) HIPAA
does not create a private right of action; (vii) Plaintiff does not hawastitutional rightto see
another inmate’s records; (viii) Defendants Meeks, Walt, Troublefield, and &talduldbe
dismissed from this case because Plaintiff has failed to allege their persmhzement inthe
alleged constitutional violations; (ix) Defendants are entitled to qualified immux)tefendant
Van Horn is entitled to absolute immunity; and (xi) all unidentified Defendahtaild be
dismissed. Plaintiff has since filed a brief in opposition to Defendants’ motion. 2085.)

This matter is now ripe faronsideration.
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B. Standards of Review

Whendecidng a motion to dismiss, a court generally should consider “only the allegg

in the complaint, exhibits attached to the complaint, matters of public record, and dtxtihmaé

form the basis of a claim.Lumv. Bank of America, 361 F.3d 217, 222 (3d Cir. 2004j.a court

considers other matters, a motion to dismiss should be converted to a motion for sy

judgment. See Pension Benefit Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1197 (3d Ci
1993). If a motion to dismiss or a motion for judgment on the pleadings is converted

summary judgment motion, the court must provide notice and an opportunity to g
the motion. See Hancock Industries v. Schaeffer, 811 F.2d 225, 229 (3d Cit.987). The Court

treats Defendantdviotion as one for summary judgment becaiDséendants label it as such a

rely on evidenceutside of the complaint. Plairftivas on notice that Defendants were mov

for summary judgment, and he had the opportunity to resaoddo submit additional evideng

of his own. (Doc. No. 35.)

Federal Rule of Civil Procedure 56(a) provides that summary judgment shadinedif
the “movant shows that there is no genuine dispute as to any material fact anddheisentitled
to judgment as a mattef law.” Under Rule 56, the district court must enter sumnpalgment
against a party “who fails to make a showing sufficient to establish thermeasof arelement
essential to that party’s case, and on which that party will bear the burden of priehf @&l otex
Corp. v. Catrett, 477 U.S. 317, 322 (1986)Summary judgment may be grantathen no
“reasonable jury could return a verdict for the nonmoving payderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (183. “[A] party seeking summary judgment always bears ithigal
responsibility of informing the district court of the basis for its motion, and fgergi those

portions of ‘the pleadings, depositions, answers to interrogatories, and admissitsmgagether
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with the affidavits, if ay,” which it believes demonstrate the absence of a genuineofssizterial
fact.” Celotex, 477 U.S. at 323 (quoting Fed. Civ. P. 56).

The moving party has the initial burden of proving to the district court the abser
evidence supporting the nonoving party’s claims.Celotex, 477 U.S. at 330see also Andreoli
v. Gates, 482 F.3d 641, 647 (3d Cir. 2000JPMC Health System v. Metropolitan Life Ins. Co.,
391 F.3d 497, 502 (3d Cir. 2004)Vhen a normoving party would have the burden of proof
trial, the moving party has no burden to negate the opponent’'s cghotex, 477 U.S. at 323
The moving party need not produce any evidence showing the absence of a genuine
material fact.d. at 325. “Instead, . . . the burden on the moving party may be dischargs
‘showing’ —that is, pointing out to the district cowthat there is an absence of evidencauaport
the nonmoving party’s caseld. at 324.“Rule 56(e) permits a proper summary judgmaotion
to be opposed by any of the kindsevidentiary materials listed in Rule 56(c), exceptrtiere

pleadings themselvesId.
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Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards

than formal pleadings drafted by lawyérdHaines v. Kerner, 404 U.S. 519, 520 (1972)f the
court can reasonably read pleadings to state a valid claim on which the litigant ewald,
should do so despite failure to cite proper legal authority, confusion of legal theoonesyntax
and sentence consttion, or litigant's unfamiliarity with pleading requirementsBoag v.
MacDougall, 454 U.S. 364 (1982))nited Sates ex rel. Montgomery v. Brierley, 414 F.2d 552
555 (3d Cir. 1969)A petition prepared by a prisoner may be inartfully drawn and shoulelaiolg
“with a measure of tolerancereeman v. Department of Corrections, 949 F.2d 360 (10t&ir.
1991). Under our liberal pleading rules, a district court should construe all afegat a

complaint in favor of the complainanGibbs v. Roman, 116 F.3d 83 (3d Cir.1997) (overruled
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other grounds)see, e.g., Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discusskeg.R. Civ.
P. 12(b)(6) standardMarkowitz v. Northeast Land Co., 906 F.2d 100, 103 (3dir. 1990) (same)
Because Plaintiff is pro selitigant, this Court will consider facts and makérences where it i
appropriate.
C. Exhaustion of Administrative Remedies

Defendants contend that Plaintiff's complaint should be dismissed forefaducomply
with the exhaustion requirements of the Prison Litigation Reform Act, 42 U.S.C. § 19
(“PLRA”), which provides:“no action shall be brought with respect to prison conditions u
section1983 of this title . . . by a prisoner confined in any jail, prisons, or otregctional fadity
until such administrative remedies as are availatdeexhausted.ld.

1. Exhaustion Standard

The requirement that an inmate exhaust administrative remedies applies to alkuitss
regarding prison life, including those that involve generaluarstances as well gmarticular
episodes.Porter v. Nussle, 534 U.S. 516 (2002 oncepcion v. Morton, 306 F.3d 13473d Cir.
2002) (for history of exhaustion requiremerddministrative exhaustion must bempleted prior
to the filing of an action.McCarthy v. Madigan, 503 U.S. 140, 144 (1992)-ederal courts ar¢
barred from hearing a claim if a plaintiff has failed to exhaust all the avaitahkdies Grimsley

v. Rodriquez, 113 F.3d 1246 (Table), 1997 WL 2356136ublished pinion) (1ah Cir. May 8,

1997)® The exhaustion requirement is not a technicality, ratherféderal law which federa|

Sltis nota plaintiff’'s burden to affirmatively plead exhaustidones v. Bock, 549 U.S. 199, 217 (2007) (“failute

exhaust is an affirmative defense under the PLRA, and that inmates are netrégspecially plead alemonstrate
exhaustion in their complaints.”Jnstead, the failure to exhaust must be asserted and proven by the defeRaan
v. Kertes, 285 F.3d 287, 295 (3d Cir. 2002).

6A plaintiff's failure to exhaust his administrative remediegslmot deprive the district court of subjecatter
jurisdiction. Nyhuisv. Reno, 204 F.3d 65, 69 n.4 (3d Cir. 2000) (“[W]e agree with the clear majoritpwfts that
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district courts are required to followNyhuis v. Reno, 204 F.3d 65, 783d Cir. 2000) (by using
language “no action shall be brought,” Congress has “clezglyinredexhaustion”). The PLRA
also requires “proper exhaustion” meaning that a prisonercoogilete the administrative revie
process in accordance with the applicable procedural rutbatofrievance systemioodford v.
Ngo, 548 U.S. 81, 8B1 (2006) (“Proper exhaustiolemands compliance with an agenc
deadlines and other critical procedural ruleslfiportantly, the exhaustion requirement may
be satisfied “by filing an untimely or otherwipeocedurally defective . .appeal.” Id. at 83;see

also Soruill v. Gillis, 372 F.3d 218, 2289 (3dCir. 2004) (“Based on owarlier discussion of th

PLRA's legislative history, [ . .].Congress seems to have had thmésrelatel objectives relevant

to our inquiry here: (1) to return control of the inmate grievaumoeess to prison administrator
(2) to encourage development of an administrative recordparthps settlements, within tk
inmate grievance process; and (3) to reduce the burden éed#ral courts by erecting barrie
to frivolous prisoner lawsuits.”).
2. The Administrative Process Available to Federal Inmates

So then, no analysis of exhaustion may be made absent an understanding
administrative process awNable to prison inmates. “Compliance with prison grievanc
procedures, therefore, is all that is required by the PLRA to ‘properly exhatstlevel of detalil
necessary in a grievance to comply with the grievance procedures wiffmar system to sysm
and claim to claim, but it is the prison’s requirements, and not the PLRA, that teefineundarieq

of proper exhaustion.Jonesv. Bock, 107 U.S. at 217.

§ 1997e(a) isot a jurisdidional requirement, such that failure to comply with the section wapdvefederal courts
of subject matter jurisdiction.”).
" There is no “futility” exception to the administrative exhaustion requinérBanks v. Roberts, 2007 WL 3096585,
at *1 (3d @r.) (citing Nyhuis, 204 F.3d at 71 (“[Plaintiff's] argument fails under this Courtglu line rule that
‘completely precludes a futility exception to the PLRA’s mandatory esti@urequirement.”).
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The Bureau of Prisons has established a rtialtisystem whereby a federal prisoner m
seek fomal review of any aspect of his imprisonme28 C.F.R. 88 542.1642.19 (1997).First,
“an inmate shall . . . present an issue of concern informally to staff, and sthttsmpt to
informally resolve the issue before an inmate submits a Requestrfaniittative Remedy. 28
C.F.R. 8 542.13(a).Second, if an inmate at an institution is unable to informally resolve
complaint, he may filéa formal written Administrative Remedy Request, on the appropriate

(BP-9), [within] 20 calendar days following the date on which the basis for the Requastsa!

28 C.F.R. 8 542.14(a)The warden has twenty (20) days in which to resp@&iC.F.R. § 542.18|

An inmate who is not satisfied with the wartemesponse may submit an appeal, on
appropriate fan (BP-10), to the appropriate Regional Director within twenty (20) calendar
from the date the warden signed the respo@8eC.F.R. § 542.15(a)The Regional Director ha|

thirty (30) daygo respond. 28 C.F.R. 8§ 542.18n inmate who is not satisfied with the Regior

Director's response may submit an appeal, on the agptepiorm (BR11), to the Generd|

Counsel within thirty (30) calendar days from the date the Regional Dirégh@dsthe response.

Id. The General Counsel has forty (40) days to respond. 28 C.F.R. § 542.18.

“If the inmate does not receive a response within the time allotted for neglyding
extension, the inmate may consider the absence of a response to be a denial at.th&8¢
C.F.R. 8§ 542.18. Regulations also provide procedures for when an inmate fears thagtot
his grievance will jeopardize his wdiking:

(d) Exceptions to initial filing at institutioh-

(1) Sensitive issues. If the inmate reasonably believes the issue is sensitiveand t

inmate's safety or webbeing would be placed in danger if the Request became

known at the institution, the inmate may submit the Request directly to the
appropriate Region&@irector. The inmate shall clearly mark “Sensitive” upon the

Request and explain, in writing, the reason for not submitting the Request at the
institution. If the Regional Administrative Remedy Coordinator agrees that the
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Request is sensitive, the Request shall be accepted. Otherwise, the Rebnest wil
be accepted, and the inmate shall be advised in writing of that determination,
without a return of the Request. The inmate may pursue the matter by submitting
an Administrative Remedy Request locally te Warden. The Warden shall allow

a reasonable extension of time for such a resubmission.

28 C.F.R. § 542.14j(1).
3. Analysis
In support of their contention that Plaintiff failed to exhaust his administrativedies,
Defendants have submitted the Declaration of Kimberly Sutton, a Parapegahlist with the
Federal Bureau of Prisons’ Northeast Regional Office, who declares, imepepiart:

5. A review of Sentry [the BOP’s computerized database] shows that [P]diasff
not exhausted his available administrative remedies for any of the allegations
[Plaintiff] raised in his Amended Complaint.

6. [Plaintiff] filed a Request for Administrative Remedy (No. 792502 at FCI
McKean on September 3, 2014, concerning a medical visit and perceived
harassment. That request was rejected that same date because [Plaintiff] failed tq
ask for a remedy. [Plaintiff] did not ffele his Request for Administrative Redye
concerning this issue again. . . .

7. [Plaintiff] filed a Request for Administrative Remedy (No. 7928505 at FCI
McKean on September 3, 2014, concerning his perceived harassment by staff. Thal
request was rejected theame date because Plaintiff again failed to ask for a
remedy and attached too many continuation pages. [Plaintiff] did e feis
Request for Administrative Remhg concerning this issue again. . . .

8. [Plaintiff] filed no other Request for Administrati®emedy concerning any
other issue.

(Doc. No. 28-111 58).

In response, Plaintiff alleges that Defendants denied him access to tamacgi@rocess

by refusing to correctly process his grievances, making retaliatory thesatsissuing false

misconducts against himD¢c. No. 35at 13). In particular, Plaintiff contends that Defenda
Stauffer and Siffrinn delayed the filing of his administrative rentreduests for up to four month

(id. at24 1 6); Defendant Troublefield threatened to return him to the Special Housing Unit 3
9
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label him as a sexual predator if he continued to compfataff harassment and abus® &t21
19 1, 2); and Defendants worked in concert to take away his privileges through theassiy
false misconducts, which allegedly hindered his abititgd¢cess the grievance systed &t 22-
23, 11 35). In addition, Plaintiff has submitted a number of exhibits that appear to partially sy
these allegations(Docs. No. 35-3 and 35-4%)

The Report and Recommendation proposesRlzantiff's claims should not be dismissé

based upon Plaintif failure to comply with the PLRA exhaustion requirements becabhse

allegations and supportimpcuments raise a genuine issue of material fastto whether the

administrative remedy process was indeed made available to Plainfidioc. No. 60 at 12.
However, the Report anBecanmendation does not reckon wi#8 C.F.R. § 542.18which
provides procedures for exhausting a claim that is not timely responded to loyénergent,or
8 542.14d)(1), which provides procedures for exhausting a claim when the inmate fears the
of a grievance will jeopardize his wdlleing. Specifically, the deby Plaintiff suffered while]
waiting for a responsi® his grievance did not excuse him from the requirement that he firs
an administrative remedy; it permitted himcdansider that delay a denial and appeal tanthe
level. 28 C.F.R. 8 542.18. In other words, when the government does not respond to a g
grievance within the required timeline, the inmate may either continue waitingdspanse of
appeal to a higher level of reviewhe exhaustion procedures do not permit Plaintifliortthe
administrative process anddihis grievancen federal court.

Similarly, Plaintiff was not excused from the PLRAexhaustiorrequirement wher

Defendants threatened to retaliate if he filed a grievambe.Third Circuit has recognized that

8 These exhibits contain copies of two administrative remedy requests thatilerey Plaintiff on June 30, 2014
butwere not responded tontil August 28, 2014, and a third administrative remedjuest that waliled by Plaintiff
on September 24, 2014, buais not responded until January 272015.
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such instances, plaintiff mustexhausby filing his complaint directly with the Regional Direct
under 28 C.F.R. 8§ 542.14(d)(1), or otherwise allege that Defendants prevented him from p
this alternative procedur®r exhaustion See Davisv. Saylor, No. 142693, 2015 WL 6735904
at *3 (3d Cir. Nov. 4, 2015) In Davis, the plaintiff argued that exhaustiowas not required
because he brougldlaims for retaliationand fearedreprisals from prison staff for filing
grievance Id. at *2. The Third Circuit held otherwise:

Davis concedes that the BOP has an established Administrative RemednRrogr
but argues that it was effectively unavailable to him because he had been threatene
by Officer Briningerwith further retaliation if hefile[d] anything: While we have
recognized that a prisoner’s failure to exhaust may be excused whendhs att
prison staff render the administrative remedi@savailablé,we cannot say that
there were no remedies available to Davis here. EBssnming that Officer
Brininger s threats deterred Davis from lodging an informal complaint with prison
staff under28 C.F.R. 8 542.13r from filing a formal request with the correctional
counselor unde28 C.F.R. § 542.14(c), Davis could have bypassed the institution
and filed a complaint directly with the Regional Director urzkerC.F.R.

8 542.14(d)(1)if he believed that his safety or weking was in dangeGiven

that Davis did not provide any argument or evidence in the District Court
suggesting that this alternative procedure was unavailable to him, the Distnitt Cou
properly entered summary judgment against him.

Id. at *3. Because Plaintifhas likewise failed to provide any argumentewidence suggestin
that the procedures outlined in 28 C.F.R548.14(d)(1)were unavailable to him, summa

judgment is also properly entered against him.

The Report and Recommendation cites three casasipport of the proposition that

exhaustion is not required when the administrative remedy process is unavafabt. No.60
at 1112.) These cases are distinguishabla Mitchell v. Horn, 318 F.3d 523529(3d Cir. 2003),
the Third Circuit held that the prisoner was excused from exhaustion requirenntseprisory
officials refused to provide the prisoner wikie necessary grievance forms.Berry v. Klem, 283
Fed. Aop’x 1, 4-5 (3d Cir. March 20, 2009), the Court noted in passing that tlufesliation

“put in question the availability of the remetiyyut held,“we express no opinion on wheth
11
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[Plaintiff] has exhausted his administrative remédiesause it concluded the distrecturt erred
in converting Defendants’motion to dismiss into a motion for summagdgment without
providing Plaintiff with appropriate notice and an opportunity to respond. AMLCKinney v.
Guthrie, 309 Fed App x 586, 5893d Cir. 2009) the Court remanded because it was uneldgr
the district coursua sponte reversed its prior denial of summary judgment and determined
administrative remedies had not been exhaustBidne of these cases holds that threatd
retaliation excuse an inmate from complying viiteremedy supplied by 28 C.F.R. § 542.14(d)
specifically or the PLRAs exhaustion requirements generally.

Because Plaintifé failure to exhaust disposes of this case, it is unnecessary to reg
merits of any of the nine claims adjudicated by threghtrate JudgeFor the foregoing reason
the Court herebERANTS DefendantsMotion for Summary JudgmefDoc. No. 27. Because
Plaintiff's Motion for Relief from Judgment of Denied Claims (Doc. No. 92) does not c(
otherwise address his fiaie to exhaust, the Motiois DENIED. The Clerk shall send copies
this Order to the partie€CASE DISMISSED.

Datedthis 31stday ofMarch 2017.

Alé-aub Eud—ﬂ{ A

Barbara Jacobs Rothstein
U.S. District Court Judge
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