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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Daniel A. Kloss )
)

Plaintiff, ) Civil Case No. 15v-00282
)

V. ) ORDERADOPTING THE

) REPORT AND RECOMMENDATION

SCI Albion/PA D.O.Cetal, )
)
Defendants )

l. INTRODUCTION

Beforethe Court is the Report and Recommendation (“R&BfYthe HonorableSusan
Paradise Baxter, United States Magistrate Judge, recommending Batithéismiss Defendants
Ms. Wagner and Mr. Santdsom this case for Plaintiff's faiure to prosecu(&CF No. 143.
Plaintiff timely filed objections d the R&R. (ECF No. 150. Having reviewed the Report and
RecommendationP laintiff’'s objections thereto, the record of the case, and the relewanthe
Court HEREBY ADOPTS the Report and Recommendation to dismiss Defehmnfgagner
andMr. Santos for Plaintiff's failure to prosecute.

Il. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Daniel A. Kloss,an inmate incarcerated at the State Correctional Institution in
Albion, Pennsylvania, filed pro secomplaint on November 23, 2015 naming Defendhlatscy
Giroux (“Giroux”), SCI Albion, PA D.O.C., Valerie Kuziak (“Kuziak”), DrRobert Maxa
(“Maxa™), Christine Zirkle (“Zirkle”), Ms. Wagner (“Wagne); and Mr. Santos (“Santos”jfECF
No. 3). Plaintiff alleges sexual harassment, denial of medical treatment, violations Bifgtis
Amendment “Right for Religioh and violation of the “Federal Disabilty Act.ECF No. 3

(Compl. at4)). The factual allegations involving prison officials Wagner and Santos arespar
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Plaintiff contendsWagnermade an agreement wiPlaintiff that Plaintiff ould continue to have
a fellow prisoner, Mr. Butler,as hiscellmate andlive-in aide.” Plaintiff claims Wagnerriever
did what she said she wouttb.” (ECF No. 3(Compl, 117, 8). Additionally, Plaintiff avers
Santos promisedPlaintiff that Plaintiff would be returning to SCI Albiotunit B/B with cellmate
Mr. Butler, after being moved to McKean County pridona hearing (ECF No. 3Compl, 113)).
However, Plaintiff and Mr. Butler were separated as celmates “duessibfe sexual relations
with each other.” (ECF N@& (Compl. 11 15, 16)

On December 28, 2013ylagistrate JudgeBaxter issued an Ordafirecting the U.S.
Marshalto serve the complaint upon the Defendants in accordance with the red&n@385
“Process Receipt and Return” fiorto be provided by Plaintifffor eachindividual Defendant.
(ECFNo. 6. Although =rvice copies were received theU.S. Marshalthey lackedhe required
documentdo effectuate servicenall Defendants(ECFNo. 1]). Plaintiff was ndified by the U.S.
Marshalthat Plaintiff only provided the required service forms for DefendantnGiand SCI
Albion/PA D.O.C.Thus, onApril 6, 2016 Magistrate Judge Baxtéssued an @ler directing
Plaintiff to provide the properforms for each named Defendaloy Apri 26, 2016 so that
Defendants couldbe properly served whit the ©mplaint in this matter(ECF No. 36.
Subseqantly, Plaintiff fled with the Clerk USM285 forms for Defendants Kiak Maxa, Suesser
and Zirkle. (ECF No. 143. No service instructions were ever provided for Defendants Wagner
and Santos in compliance with the Court’'s Order of April, 6, 20A@reover Plaintiff did not
name Wagner and Santos as Defendants idtigeist 25, 2018°roposed Amended Complaint.
(ECF No. 86).

Thereafter, on Aprii 102017, Magistrate Judge Baxter issubd R&R, recommending

that this Court dismiss Defendants Wagner and Santd3ldatiff's failure to prosecutelue to



Plaintiff’'s failure to provide the required USM-285 “Process Receipt and Retursérviceforms
for Defendants Wagner and Sant@CF No. 149.

Plaintiff filed timely objections to the R&R(ECF No. 150Q. In his objections, Plaintiff
avers it was never brought to his attemtimtil the April 10, 2017 Order that Wagner and Santos
were neveservedPlaintiff statesie submittecadditional USM285 forms in his August 25, 2016
ProposedAmended Complaint; however, Wagner and Santese not named Defendan(ECF
No. 89. Plaintiff claims his failure to prosecui@efendants Wagner and Santos was an “honest
mistake” and Plaintiff requestadditional time to submit the proper paperwork for Wagner and

Santos.(ECFNo. 150).

1. DISCUSSION
A. Standard of Review
When a partyiles objections to an R&R, the district court must reviehe Magistrate’s
findings de novoUnited States v. Radda#47 U.S. 667, 673 (1980); Fed. R. Civ. P. 7Z{l).
obtain de novaeview, a party mustimely file, and specifically identify portions of the R&R to
which it objecs. Goney v. Clark749 F.2d 5, & (3d Cir. 1984).The district court may accept,
reject, or modify, in whole or in part, the findings aedommendations made by the Magistrate
Judge Raddat, 447 U.S. at 634, see also28 U.S.C.8 636(b)(1).
B. Analysis
Magistrate Judge Baxter recommetiasdismssal of Defendants Wagner and Sanfos
Plaintiff’'s failure to prosecut(ECF No. 148 Federal Rule of Civil Procedure 41(b) permits a
district court to dismiss a plaintiff's cadfethe plaintiff fails to prosecute or comply with a court
order.Briscoe v. Klausb538 F.3d 252, 258 (3d Cir. 200g)o assure that the “extreme” sanction

of dismissal is reserved for occurrences where it is justiytedethe Third Circuithasestablished



a sixfactor balancing tesRoulis v. State Farm Fir& CasualtyCo. 747 F.2d 863870 (3d Cir.
1984) (reiterating that dismissals with defaults are drastic sanctionsedgiextremé) (citing
Nat'l| Hockey League Wletro. Hockey Club, In¢427 U.S. 639, 6431076)) To determine
whether dismissal is appropriatthe court must weigh(1) the extent of the party’s personal
responsibility; (2) the prejudice to the adversary caused by the failureetosoteeduling aers
and respond to discovery; (3) a history of dilatoriness; (4) whether the conduct pafriyeor
attorney was wilful or in bad faith; (5) the effectiveness of sametother than dismissal, which
entails an analysis of alternative sanctions; anthé@)neritoriousnessf the claimor defenseld.
at 86870. Not all of these factoere requiredo be met to warrant a dismiss&licks v. Feeney
850 F.2d 152156 (3d Cir. 1988). Applying thePoulisfactors to the present mattéine Gourt
adopts Magistrate Judge Baxtenegeommadation that the Court dismid3efendants Wagner and
Santos for Plaintiff’'s failure to prosecute.

1. The Extent of the Party’s Personal Responsibility

A pro seplaintiff is personally responsible for complying kvitourt ordersandis solely
responsible for the progress$his caseBriscoe 538 F.3d aR5859. Since the commencement of
this action Plaintiff has repeatedly failed to take the necessary steps to peofestase against
Defendants Wagner and Sant&pecifically, Plaintiff failed to comply with the Apri6, 2016
Court Order that Plaintiff provide the Clerk with a USI85 form foreachnamedDefendant.
(ECF No. 36. BecausePlaintiff only provided the required USEB5 forns for Defendants
Suesser, Zirkle, Kuziak, and Maxao service instructions were ever provided for Defendants
Wagner and Santos. Further,the April 27, 2016hearing Plaintiff acknowledged that the USM
285 forms for service had not been completed for Wagner and SEg@isNo. 52 (Hr'g Tr.,

224312, Apr. 27, 2016). On August 25, 2016, Plaintiff fled a Motion for Leave to Fie



Amended Complaint in which he named additional Defendants; again, no serviegtionsg were
ever provided for Defendants Wagner and Santndact, these Defendantserenot evemamed
in the proposed Amended ComplaifECF No. 86at 24). As such,Plaintiff has no one to blagn
but himseff.

2. Prejudice to the Adversary

Defendants Wagneand Santos have been prejudidadP laintiff’s continuous failure to
provide the required service instructions to the U.S. Marshe¢Poulis 747 F.2d at 868.
Plaintiff's failure to serve the required USERB5 formshas deprived Defendants of thatice they
are duehindeing their abilty to effectively preparéor anddefendthis action Briscoe 538 F.3d
at 259;seealsoWare v. Rodale Press, In822 F.3d 218, 2223@ Cir. 2003) (hindering a party’s
ability to prepare effectively a full and complete trial strategy fiicgntly prejudicial) It is, of
coursejmpossible for Defendants to defend an action whiikesyhave not been notified or served
Such prejudice weighs in favor of dismissal.

3. History of Dilatoriness

As noted abovethe record reflects Plaintiff’'s significant dilatoriness A history of
diatoriness may be reflected byextensive or repeated delay or delinquency . .. or consistent
tardiness in complying with court ordér8Briscog 538 F.3d at @ (citihg Adams 29 F. 3d at
874).Since the inception of this cameNovember 2015P laintiff hasfailed to provide the required
instructions to the U.S. Marshal. In particulgjaintiff failed to corply with the April 6, 2016
Court Order directing him to provide the USMN5 forms for each named Defenda(ECF No.
36). In addition to the Court's @er, Plaintiff was notified irthe April 27, 16 hearinghathe
had not provided the proper documentation to sBefendant®Vagner and Santo§ECFNo. 52

Hr'g Tr., 2.243:12, Apr. 27, 2016).Despite the repeatadtices andjeneroupportunity to serve



Defendants service instructionswere never provided for Wagner and Santos. Accordingly
Plaintiff's dilatory failure to properly servetheseDefendants warrantseir dismissal.

4. Willful or Bad Faith Conduct

Although this Court concludes that Plaintiff was dilatory, it does not thiad P laintiff’s
conduct was wilful or in bad faitiJnder this factor, the Court must consider whether Plaintiff’s
conduct was “the type of wilfubr contumacious behavior” which is characterized as dlagr
bad faith.” Briscoeg 538 F.3d at 262 (citingAdams 29 F. 3d at 875). If the conduct is merely
negligent or inadvertent, the court wil not find behavior to be “contumacidesulis 747 F.2d
868-69. The Court does not attribute this Plaintiff's diatoriness to bad faith.

5. Availability of Alternative Sanctions

Further, adistrict court must consid the availablesanctions alternative to dismisséd.
at 869. Where a plaintiff is proceedingro se and specifically in forma pauperismonetary
penaltiesaregenerallynot a viable sanctiorBeeEmerson296 F.3d at 19Dismissing Defendants
Wagner and Santds the most appropriate consequefareP laintiff’'s failure to prosecute.

6. Meritoriousness of the Claim

Finally, in determining whether a plaintiff' anderlying claim is meritorious the Court uses
the standard of Federal Rule of Civi Procedure 12(b)({@)] claim, or defense wil be deemed
meritorious when the allegations of the pleadings, if established atmoald support recovery
by plaintiff ... ." Briscog 538 F.3d at 263 (citin§oulis, 747 F. 2d at 8690). TheCourtconcludes
the allegationsagainst Defendants Wagner and SamtdBlaintiff’s original complaint (ECF No.
3) lack merit Plainiff alleges thatDefendantsdied to keep a promiseegarding Plaintiff’'scell
assignmenwith a fellow inmate;such allegationsare not meritoriousas tosexual harassment or

denial of medical treatment, nor twey state a claim foriolations ofPlaintiff’'s First Amendment



rights or the Federal Disabilty Act.” In any ever®laintiff failed to nameWagnerand Santoss
Defendantsn the Proposed Amended ComplaifECF No. &). The Courtwill not find merit in
claims Plaintiff appears ready to discard.

Because the overwhelming weightté Poulisfactorsfavors dismissalthe Court adopts
Magistrate Judge Baxter's recommendation to dismiss Defendants WagheBaatos for
Plaintiff's failure to prosecute.

IV. CONCLUSION

For theforegoing reasonshe Court ADOPTS the Report and Recommendation (ECF No.

148) and DENIES Plaintiff’'s objectionand his request for additional time to submit the USM

285“Process Receipt and Returfdirms (ECF No. 150)or Defendants Wagner and Santos

SO ORDERED.

DATED this 7th day of June 2017

&pé-au.b 0Lt

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE



