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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Daniel A. Kloss
Plaintiff, Civil Case No. 1%v-00282

ORDER ADOPTING THE
REPORT AND RECOMMENDATION

V.

SCI Albion/PA D.O.Cet al,

SN N N

Defendants

l. INTRODUCTION

Beforethe Court is the Report and Recommendation (“R&&¥'the HonorableéSusan
Paradise Baxter, United States Magistrate Judge, recommending ti@duhieleny Plaintiff's
mostrecentmotions (ECF Ne.207, 210 and 227). (ECF No. 23P)aintiff timely filed objections
to the R&R. (ECF Nos. 235, 236, 237 Having reviewed the Report and Recommendation,
Plaintiff's objections thereto, the record of the case, and the relawanthe Court HEREBY
ADOPTSthe Report and Recommendation and DENIES Plaintiff's three motions.

. FACTUAL AND PROCEDURAL BACKGROUND

Plantiff, Daniel A. Kloss,an inmate incarcerated at the State Correctional Institution in
Albion, Pennsylvania, filed pro secomplaint on November 23, 201&lleging sexual harassment,
denialof medical treatment, violatiaof hisFirst Amendment “Rightdr Religion,” and violatios
of the “Federal Disability Act.” (ECF No. 1 (Comglt  4)). In addition, he requests that he be
“placed back in the same cell and unit as [inmate] Jamie Butler.” (ECF No. 1 (Garfi). In
Plaintiff's Proposed Amended Complaint, Plaintiff reiterates sevesaks, and raises new ones.

Among other thingsPlaintiff alleges violations of the Americans with Disabilities A&DA”) ,
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unsafe prison conditions on housing urptecrastinatiorand refusal of meditaare harassment,
unwanted and unwarranted pain, and deliberate medical indifference. (ECF No. 86).

Including the motionsurrently before the coyrPlaintiff has filed approximatelyventy
five motions that have been titled @nstrued as motions for preliminary injunctiofiSCF Nos.

10, 42, 49, 50, 51, 53, 55, 58, 67, 79, 108, 109, 126,1135)136, 146, 158, 16465. 174, 179
207, 210 and 297The Court willdiscusghe motionsaaddresseth the June 29, 201R&R. (ECF
No. 232.

On June 5 2017, Plaintiff filed a document titled‘emergency injunction with phone
hearing for wheelchair to be put bdckequesting amrder requiring the new Medical Doctor at
SCFAIbion, Dr. Halligan, to return Plaintiff's wheelchair. (ECF No. 20Defendants filed a
respmse stating Dr. Halligan remové&daintiff's wheelchair because it was found that Plaintiff's
strengthwasgood and that he was able to ambulate with a cane. (ECF NoD&fdhdants argue
Dr. Halligan’s professional opiniazoncluded Plaintiff’'s wheelchair was not medically necessary.
Notably, Dr. Halliganis not a named Defendai. Plaintiff's objections, helaims he purchased
the wheelchair himseHdnd that he cannase only acanewhen walking long distances. (ECF No.
235. Plaintiff's objections seeko have the wheelchair returned, in which he asks the court to
“confirm the wheelchair is mine and it belortgsme.”

Also onJune 5, 2017, Plaintiff filed a “motion for change of venue out of Erie District.”
(ECF No. 210. Plaintiff requess that his case bmovedto another district and reassignedato
new judge. Specifically, Plaintiff is looking for a court that may provide him wighenfavorable
treatment and suggests his case be reassigned to Judge Rambo in the Mididle oDist
Pennsylvania because she is “hard on jails.” Defendants filed a respamstning that venue

is proper. (ECF No. 213). Defendants further ptrlaintiff's obvious attempt tQudge shop,”



which Defendants believe is based on the fact the Court has denied many of Blanutiiéns.

In Plaintiff's objections, he largely restathis narrative of reasons why he believes there should
be a change in venuéECF No. 236)Plaintiff's objectionsfurther assert frivolous accusations
claiming that “any court would recuse him or herself if they had inside infamatlaintiff
maintans a wish to change venues and in addition asks the Court to transfer Lt. Cleveland to
another prison to avoid issues.

Finally, on June 26, 2017, Plaintiff filed a “motion for phone hearing for return of private
owned wheelchair &asic air in the infirmgy to be working in rooms for my health and safety
(ECF No. 227). In his motion, Plaintiff requests his wheelchair be returned becawse falen.
Additionally, Plaintiff objects to his week in the infirmary and complains of tlc& tzf air
conditionng. Plaintiff again raises American’s with Disabilities Act, further alleging 8GH
Albion’s healthcare administrators are “committing deliberate indifferencerutid Eighth
Amendmerit by causing harm to Plaintiff when his wheelchair was remolretis objections,
Plaintiff continues to grieve about the air conditioning and his time in theneafy. (ECF No.
237).

Thereafter, odune, 22017, Magistrate Judge Baxter isstieeR&R, recommending that
the Court deny Plaintiff $hreemotons becausBlaintiff has failed to meet his burden of showing
either immediate irreparable injury or a likelihood of success on the n{E@E. No. 232 The
R&R suggestshat Plaintiffsdisagreements with Defendanisedical judgment and caaeenot
actionable ad concludes the Court will not override the professional judgment of medical
practitioners charged with the Plaintiff's caMagistrate Judge Baxter further states Plaintiff's
“motion for change of venueas “merely a thinlyveiled request for recusawithout any legal

justification. Plaintiff filed timelyobjections to the R&REHCFNo. 235, 236, 237). In addition to



Plaintiff's objections noted aboyPlaintiff continues to be redundanthisnarrative ofgrievances

regarding s medical care and canement.

1. DISCUSSION
A. Standard of Review

The issuance of a preliminary injunction is a matter of discretion for the Courhtisa
be reviewed in light of the equitable standards governing the issuance of injuriatieinSorp.

v. ULSI Sys. Tech., In@95 F.2d 1566, 1586 (Fed. Cir. 1993). In determining whether a movant
has a right to preliminary injunctive relief, four factors must be shown: (&¢léhbod of success

on the merits; (2) whether the movant will suffer irreparable harm if the infumnistidenied; (3)
whether granting relief will cause greater haonthe nonmoving party; and (4) whether plublic
interest favors such relieBimbo Bakeries USA, Inc. v. Botticell®l3 F.3d 102, 109 (3d Cir.
2010) (citingMiller v. Mitchell, 598 F.3d 139, 147 (3d Cir. 2010)). If the record doesupport

a finding of both irreparable injury and a likelihood of success on the merits, then pagyimi
injunctive relief cannot be grantedarxe v. Jacksor833 F.2d 1121, 1123 (3d Cir. 1987).

The ThirdCircuit “has placed particular weight on the prolapof irreparable harm and
the likelihood of success on the merit®itho Biotech Prod, L.P. v. Amgen IncNo. 05485Q
2006 WL 3392939, at *5 (D.J.N. Nov. 21, 2006) (quotkmpollo Tech. Corp. vCentrosphere
Indus. Corp, 805 F. Supp. 1157, 1205 (D.N.J. 1992)). In fact, irreparable injury is mostcagnifi
and must be present for a court to issue a preliminary injundtistant Air Freight Co. v. C.F.
Air Freight, Inc, 882 F.2d 797, 800 (3d Cir. 1989).

Further, preliminarynjunctive relief is “a drastic and extraordinary remedy thatot to
be routinely grantédand is never awarded as of riglmtel Corp., 995 F.2d at 158GeeWinter

v. Nat. Res. Def. Council, In&55 U.S. 7, 242008).Indeed, “[m]andatory injunctions should be



used sparingly,” and only when the circumstance is one that will inflegtarable injury on the
movant.United States v. Pri¢&88 F.2d 204, 212 (3d Cir. 1982)here the requested preliminary
injunction “is directed not merely at preserving the status quo but . . . at providing mandatory
relief, the burden on the moving party is particularly heakyrinett v. Carter621 F.2d 578, 582
(3d Cir. 1980);see also Acierno v. New Castle C#0 F.3d 645653 (3d Cir. 1994). Thus, the
Court must carefully welgeach factor against the othand against the form and magnitude of
the relief requestedntel Corp., 995 F.2cat 1586.
B. Analysis

Plaintiff cannot meet the heavy burdehestablishing that injunctive relief is warranted.
Based on the recor®laintiff is unable tashoweithera likelihood of success on the merits or
irreparable harmand thereforgPlaintiff s request for injunctive reliehust be deniedseeBimbo
Bakeries USA, Inc.613 F.3d at 1Q9Moreover, t is clear that Plaintiff's motions do not
demonstrat®efendants violated hi@vil or disability rights rather Plaintiff's motionsconsist of
running narrativeof grievances of daily prison lif&eeEstelle v. Gamblet29 U.S. 97105 (1976)
(concluding thahotevery claim by a prisonéhat he has not received adequate medical treatment
is a violation of the Eighth Amendment).

First, Plaintiff's“emergency injunction with phone hearing for wheelchair to be put back”
(ECF No. 207)appearsto be the latest of his injunctive requests attempting to dictete
“appropriate” medical treatment he is to receiMee record shows that Plaintiff is being provided
the proper medical care anachk disagreementsgarding his wheelchair accesenot sufficient
to establish violations of Plaintiff's civiind disabilityrights. Inmates of Allegheny Cty. Jail v.

Pierce 612 F.2d 754, 762 (3d. Cir. 1978ge alsdBowring v. Godwin551 F. 2d 44, 448 (4th



Cir. 1977)(The essential test for deternmg the"right to treatment is. .one of medicahecessity
and not simply that which may be considered merely desirable”).

Despiteconsistenaiccess to medicaare Plaintiff continues tallege a “deliberate medical
indifference” To establish thdikelihood of success on the merits, Plaintiff must allege acts or
omissions sufficiently harmfulo prove deliberate medical indifference Rtaintiff's serious
medical needsPlaintiff has failed to put forth such evidence and in fact has pemnded a
wheelchair when necessaippropriately,prison medical authoritiegre affordecconsiderable
liberty in the diagnosis andedical care of inmatesnd thereforemere objections to medical
treatment does nastablisha “deliberate medical indifference” to Plaintiitimates of Allegheny
Cty. Jail 612 F.2d at 762citing Bowring 551 F.2d a#8) (the deliberate indifference inquiry
does not require courts to “secegdess” the propriety or adequacy of treatment aecioy
medical professionals). As a result, Plaintiff does not meet the requiremiet ldéelihood of
success on the mer§his claimthat he has been faced waltdeliberate medical indifference.
As such, the Court will not order his wheelchaibe returned.

Likewise, Plaintiff has failed to establish that he &gserienced irreparable harRiaintiff
asserts that prison officials and medical personnel have deprived him of hiitgisgbts, but
the record shows thaPlaintiff has beentreated appropriately. Moreover, Plaintiff has not
demonstrated that his medical complaints are the type of serious conditions whechipldan
danger of immediate harrBeeRivera v.Pa. Dept of Corr, No. 092802, 2009 WL 3059048, at
*1 (3d Cir. Sept. 25, 2009). Onegain, Plaintiff is simply disagreeing with Defendant’s medical
judgment, which is not actionable and which a court will not over8deWhite v. Napolear897
F. 2d 103, 1103d Cir. 1990) (“mere disagreements over medical judgment” do not constitute an

Eighth Amendment claimHathaway v. Coughlin37 F.3d 63, 70 (4th Cir. 1977) (“Where the



dispute concerns not the absence of help, but the choice of a certain course of treatment, or
evidences mere disagreement with considered meddamhent, [the court] will not second guess
the doctors.”).
Because its abundantly clear that Plaintiff is unable to estalishlikelihood of success
on the merit®r prove that he has experienaads experiencingreparable harm, the Court finds
it unnecessarto andyze whether granting relief will cause greater harm to the nonmoviryg par
or whether the public interest favors such relgdeOrtho Biotech Prod.2006 WL 3392939, at
*5-6 (quotinglnstant Air Freight Cq.882 F.2d at 80(QA failure to demonstratetiier a likelihood
of success on the merits or irreparable harm “must necessarily resultientaf a preliminary
injunction?”). Thus, Plaintiff has failed to meet the factors that warnainctive relief in his

“emergency injunction with phone hearing for wheelchair to be put back.” (ECF No. 207).

Similarly, Plaintiff's motion “for phone hearing for return of private owndgtelchair & basic
air in the infirmary to be working in rooms for my health and safety” (ECF No. 223)ttagive
rise to a ognizable Eighth Amendment claii@ook v. CorbeftNo. 14-5895, 2015 WL 4111692,
at *7 (E.D. Pa. July 8, 201%holding that “a lack of air conditioning does not give rise to an Eighth
Amendment claims absent specific allegations about the harm a plauftéred”); see e.qg.,
Davidson v. MasterdNo. 893942, 1989 WL 5844, a *1 (E.D.Pa. May 31, 1988)any event,
Plaintiff's grievance regarding the air conditioning is something that should beetantirnally
via the prison’s grievance process. Therefore, Plaintiff's motion regartieglack of air
conditioning and medical care is denied.

Finally, Flaintiff's “motion for change of venue,” (ECF No. 210) is wholly unfounded and

is merely a request for recusal of Magistrate Judge Baxter, as well as théengrasidersigned

District Judge, without any legal justificatioRlaintiff cites to thedisqualificationstatute, 28



U.S.C. 8§ 455, in which Plaintiff believes Magistrate Judge Baxter is requirecuserberself due

to biaseslt is evident Plaintiff is dissatisfied with the denial of his many motibosveverthe

law provides thata partys displeasure with legal rulings does not form an adequate basis for
recusal.” Coulter v. Allegheny Co. Bar Ass'®96 F. App'x 167 (3d Cir. 2012) (quoting
Securacomm Consulting, Inc. v. Securacom R4 F.3d 273 (3d Cir. 2000After review of the
record, the Court finds no evidence of bias or “inside information” tinght warrant recusal.
Plaintiff's assertiongegardingthe MagistrateJudge$ biases are frivolous anthproperand
therefore the Court denies Plaintiff's request to change venuesoMar Plaintiff's request is
clearly motivated by his desire to “judge siiowhich is entirely inappropriatéJnited States v.
Dalfonsq 707 F.2d 757, 761 (3d Cir. 1983) (quoting 93d Cong., 2d Sess. (H. R. Rep. No. 1453))
(“Litigants ought not to have a judge where there is a reasonable question of ihpditithey

are not entitled to judges on their own choice.”)). Therefore, Plaintiff “motiorhBorge of venue”

is denied.

V. CONCLUSION
For the foregoing reasons, the Court ADOPTS the RepoirRecommendation (ECF No.

232 and DENIESeach of Plaintiff's motiondECF Nos. 207, 210, 227).

SO ORDERED.

DATED this 14th day of August, 2017 P
&MLMML&L{ .

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE




