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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA

MICHAEL GORRIO

Plaintiff, Civil Action No. 15-312 ERIE

V.

ORDER ADOPTING REPORT AND

C.O. SHEFFER, et al. RECOMMENDATION

Defendants.

l. INTRODUCTION

Plaintiff Michael Gorriois an inmate who currently residesPannsylvanis&tate
Correctional Institution (“SCI-Greene. Prior to residing at SGreene, Plaintiff was housed at
SClHForest. Plaintiff alleges that while he was housed atFR@dst, he was assaulted his
cellmateand that various SHeorest employees failed to protect himnfrthe assault. As a
result, onDecember 28, 201®laintiff instituted thigro se action pursuant to 42 U.S.C. § 19883,
againstCorrections Officers Sheffer, Jackson, &uells, Psychologist Dr. Bloom, Unit Manager
Blicha, and Sargerollis. Plaintiff claims that ach of these Defendant®lated his rights under the
First and Eight Amendments to the United States Constitution by failing to protefrtbm the
assaultand for retaliating against him for exercising his constitutional rights. In additiontifiPla
alleges a state law claim of intentional infliction of emotional distress adgain8loom.

On Novemler 9, 2017, Defendants filed a motion for summary judgment, arguing that
Plaintiff failed toexhaust his administrative remedies with regard to his claims. Dkt. No. 49.
Currentlybeforethe Court is the Report anceBommend@on of Magistrate Judge Baxter in
which she recommends that this Court grant in part and deny in part Defendants’forotion
summary judgmenDkt. No. 64. Plaintiftimely filed dojections to the Report and
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Recommendation. Dkt. No. 67. Having reviewed the Report and Recommendation, the
objections thereto, the record of the case, and the relevant legal authority, theilCaddpt
the recommendations of Magistrate Judge Baxter.
. BACKGROUND

Plaintiff alleges thabeginning in September, 2015, he informed Corrections Officers
Sheffer, Wells, Jackson, and Unit Manager Blicha that his cellmate had thdettéesiiehim in his
sleep. He claims thateke individuals refused to transfer him to another TereafterpPlaintiff
allegespon October 3, 201%is cellmate attacked him while he was sleephig furtherallegesthat
the attack continuefbr several hours before he was able to flee to the block-yard where Corrections
Officer Wells sent him to the medical warlaintiff claims that heeceived medical treatment and,
per his requeshe was taken to sé&. Bloom, a psychologist, on October 5 and 6, 2015 to discuss
the anxiety he was dealing with as a result of the asgardording to PlaintiffDr. Bloom did not
take his concerns seriously.

On October 23, 2015, Plaintiff filed a grievance (“Grievance #5936&®1)the prison
facility. In it, he alleges that he informed Correcti@fficer Sheffer that his cellmateas
threatening him, but that Sheffer refused to move Plaintiff out of his cellifipkyg, he claims that
Sheffer told him to deal with it,’/m not moving anyone.” Dkt. No. 51, Ex. 3 atBHe also
complained about how Dr. Bloom treated him, claiming that Dr. Bloom “told him she digvet h
time for this and he was the boy who cried wolf” then told him to get of her dificé/hile Plaintff
mentions Corrections Officers Wellsthe grievancehe does not raise an objection with regard to

him. Healso states ithegrievancethat he spoke to Sargent Gradley, Sargent Balto, and Unit



Manager Blicha prior to submitting the grievance, but adeargoes not raise speciifiegations
against these individualslo other SCIForest employee isientioned in the grievance.

Dave Perrypne of the Unit Mnagersteviewed Grievance #593659, reviewed Plaintiff's
medical records, and interviewed Corrections Officer Sheffer and Unit Manager Blichaerir. P
reported his findings as follows:

Per [Corrections Officer] Sheffer, inmate Gorrio was offered Protective Custody when

he reported issues with his cellmate bubsghnot to take it. Unit [Minager Bliba

reported speaking to Inmate Gorrio several time] and at no time did [Plaintiff]
report any issues to him. | have reviewed inmate Gomedical file with Mrs. Smith

the Medical Supervisor and he was seen and-Rayxwas ordered for his face. He has

been seemeveratimes since thassaultvith no complaints from him. | have reviewed

the ICAR notes on inmate Gorrio frofsychologyand hewas assessed for a Z code

and deniedhe [sic] was seen by Dr. Bloom several times and offered treatment for his

anxiety which he refused.

Based on the information listed above, this Grievance is denied. Inmate Gorrio is

clearly trying to force thigstitution into giving him a Z code. Inmate Gorrio has been

assessed by Psychology and until staff and was found to not require a Z code. Inmate

Gorrio is encouraged to find someone whom he is comfortable with and sign a cell

agreement. He is also encoged to accept treatment when offered for his anxiety.
Id. Therefore, Mr. Perrgenied the grievanc®efendants allege th&faintiff did not appeal the
decision to the facility manager or superintengBrdintiff claims he did.

In addition,Plaintiff claims thaton November 30, 2015, Corrections Officer Sheffer and
Sargent Hllis corfiscated a complaint and other legal material he had drafted as a result of the
assaultand alleged actions by the Defendants. Dkt. No. 5 fi@ alleges that Sheffer and Hollis
took his materials to prevent him from filing the instant lawsuit, in violation ofirss Amendment

rights.ld. at § 35. However, Defendants allege (and Plaintiff does not dispute) that Riawveif

filed a grievance regarding the @él confiscation of his legal materials. Dkt. No. 51, Ex. 1 § 24.

1 There appears to be a referenced@® Barnyard but the reference is fleeting with no allegations raised against
this individual.



(1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that summary judgment shadinbedyr
if the “movant shows that there is no genuine dispute as to any material fact and theisnova
entitled to judgment as a matter of law.” Summary judgment may be grmahé&dno
“reasonable jury could return a verdict for the nonmoving pa#yderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). “[A] party seeking summary judgment always bears the
initial responsibility of informing the district court of the basis for its motion,idadtifying
those portions of ‘the pleadings, depositions, answers to interrogatories, andadnusdile,
together with the affidavits, if any,” which it believes demonstrate thenabs# a genuine issue
of material fact."Celotex Corp. v. Catrett, 477 U.S. 317, 323 (198@)yoting Fed. R. Civ. P. 56.
See also Andreoli v. Gates, 482 F.3d 641, 647 (3d Cir. 2007).

The nonmoving party may oppose the motion “by any of the kinds of evidentiary
materials listed in Rule 56(c), except thermpleadings themselve£8otex, 477 U.S. at 324,
Garciav. Kimmell, 381 F. App’x 211, 213 (3d Cir. 2010) quotiRgdobnik v. U.S. Postal
Service, 409 F.3d 584, 594 (3d Cir. 2005) (the non-moving party “must present more than just
‘bare assertions, colusory allegations or suspicions’ to show the existence of a genuine
issue.”). In considering these evidentiary materials, “courts are reqoiveelt the facts and
draw reasonable inferences in the light most favorable to the party opposing thergumm
judgment motion.’Scott v. Harris, 550 U.S. 372, 378 (2007) (internal quotation marks and
alterations omitted).

In addition,pro se pleadings and filings, “however inartfully pleaded,” must be held to
“less stringent standards than formal pleadings dréfgddwyers.”"Hainesv. Kerner, 404 U.S.
519, 520 (1972). If the court can reasonably read pleadings to state a valid claim orhavhich t

litigant could prevall, it should do so despite failure to cite proper legal authasitfusion of
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legal theories, poor syntax and sentence cortsry or a litigant’s unfamiliarity with pleading
requirementsBoag v. MacDougall, 454 U.S. 364 (1982). Under these liberal pleading rules, a
district court should construe all allegations in a complaint in favor of the complaBabiog v.
Roman, 116 F.3d 83 (3d Cir. 1990yerruled on other grounds by Abdul-Akbar v. McKelvie, 239
F.3d 307 (3d Cir. 2001). However, the traditional flexibility towpard se pleadings does not
require the court to indulge evidentiary deficienct&s.Mala v. Crown Bay Marina, Inc., 704
F.3d 239, 249 (3d Cir. 2018iting Brooks v. Kyler, 204 F.3d 102, 108 n. 7 (3d Cir. 2000)
(indicating thapro se litigants still must present at least affidavits to avoid summary judgment).
V. DISCUSSION

As stated above, Defendantsyador summary judgment on Plaintiff's claims, asserting
that e failed to exhaust his administrative remedies with respect to those claims. In support of
their argument, Defendants subiait affidavit from Lisa Reeher, the Facilities Grievance
Coordinator at the Pennsylvania Department of Corrections, in which she staisititédt
only filed one grievancé&srievance #593659, during the relevant timefrathegedin the
complaint. Dkt. No. 51, Ex. 1 § 18. Ms. Reeher further assertdhthgtievance as denied by the
Unit Manager anthat Plaintiff did not appeal the decisidl at 1 11, 13-17. Therefore,
Defendants argue, Plaintiff failed to exhaust his administrative remediesespect to this claim.
Ms. Reeher further declares that Plaintiff did not file a grievance regarding Defeddakson,
Wells, Hollis, or Blicha generally, nor did he file a grievance alleging that has hegterials were
confiscatedld. at 1 2324.

In response to Defendants’ Summary Judgment Motion, Plaintiff asserts thdf ime di
fact, attempt to appeal the denial of Grievance #539659 to the Superintendent on November 9,
2015, and to final review on December 10, 2015, but received no response to either appeal. In
support of thé assertion, Plaintiff submitopies of the appeal documents he claims he
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submitted, along with a copy of an inmate request on December 7, 2015, requestingslof stat
his grievance appeal to the Superintendent. Dkt. No. 52.

Thus, based on the evidence of record, the Magistrate detlggenined that there is a
genuine issue of material fact as to whether Plaintiff exhausted his admirestestigdies
regarding the claims set forth in Grievance #593659, and recommends that this @purt de
Defendantssummaly judgment motiomwith respect to those claimSpecifically, Magistrate
Judge Baxter recommends that Defendants’ motion be denied as to Plaingifitls Ei
Amendment failure to protect claim against Defendant Sheffer and his intémiitioaon of
emotional astress claim agast Dr. Bloom. Dkt. No. 57-3 at 17-18. Howevklagistrate Judge
Baxter further determined that Plaintifiiled to exhaust his administrative remedies as to all
other claims and all other Defendaated, therefore, recommends that this Court grant summary
judgment infavor of Defendants as to Plaintiff's remaining claims.

Plaintiff objects to Magistratdudge Baxter’s recomendation on two grounds. First,
Plaintiff objects to the Magistrate Judge’s recommendation that this Court dismisstiGosre
Officer Jackson from this case. In support of his contention that his claim agaksinla
survives Defendantsusnmary pdgment notion, Plaintiffsubmits an affidavit from a fellow
prisoner whadeclares that he witnessed Plaintiff tell Jackson that Rfawatil been threatened
by his cellmate. According to Plaintiff, this substantiates “Jackson’s iaw@nt in [the]
claims.” Dkt. No. 67 at 3. Plaintiff misses the point. It is not sufficient that heedllggaised his
concerns with Jackson atithtJacksn allegedly did not act appropriately; rather, Plaintiff must
file a grievance against Jackson so that the claim may be administratikalyséed. The
purpose of filing the grievance is to give the Department of Corrections “an oppottuni

correct itsown mistakes with respect to programs it adminidtefere it is haledanto federal



court.” Woodford v. NGO, 548 U.S. 89 (2006)(oting McCarthy v. Madigan, 503 U.S. 140,

145 (2006)) Here, Plaintiff's grievance is completely devoid of any reference to Jackson,
therefore, the Department had notice of Plaintiff's claim against hinmor an opportunity to
investigate and correct, if necessary, Jackson’s alleged actions avnsaéts such, Plaintiff

failed to exhaust his claim agaidlstcksorand it must be dismissefee Rosa-Diaz v. Dow, 683
Fed.Appx. 103, 105-06 (3d Cir. 2017ihmate procedurally defaulted on claim where grievance
failed to name paicular defendant in grievance).

Next, Plaintiff objects to Magistrate Judge Baxter's recommendation thealdins
against Unit Manager Blicha be dismissed. Plaintiff points out that he listed Blitha
grievanceas one of the individuals he spoke to before he filedyrievance. Therefore, Plaintiff
argues, Blicha is one of the “parties ihxexd in Plaintiff’'s grievance.Dkt. No. 67 at 30Once
again, Plaintiff misses the point. It is not sufficient to simply merdiomdividualin a
grievance to establish a claim against bimher; rather, a specific allegation must be asserted
against the individual. As stated above, the only mention of Unit Manager Blicha in the
grievance is that Plaintiff stated he spoke with Bliphar to filing the grievance. Plaintiff does
not allege that he spoke to Blicha prior to the alleged assault. Therefore ffRlamitot
maintain a claim against Blicha.

V. CONCLUSION

For the forgoing reasons, the Court HEREBY ADOPTS the Report and Recommendation
of Magistrate Judge Baxter [Dkt. No. 64] and GRANTS in part and DENIES in pah@sits’
Motion for Summary Judgment [Dkt. No. 49]. The Motion is DENIED as to Plaintiff'&tfig
Amendment failure to protect claim against Correctional Officer Sheffer kmatiff's

intentional infliction of emotional distress claim against Dr. Bloom, and GRANTED alé



other claims and Defendants due to Plaintiff's failure to exhaust his adainistremedies as to

those claims. Defendants Jackson, Wells, Blicha, and Hollis are DISMIS8EOHis case.

Barbara Jatobs Rothstein
U.S. District Court Judge

Datedthis @h day of April, 2018.




