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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

OMAR SHAHEED )
)
Petitioner, )

) Civil No. 07-1167

v ) (Criminal No. 03-71)

)
UNITED STATES OF AMERICA )
)

Respondent. )

MEMORANDUM OPINION AND ORDER

CONTI, District Judge.

Pending before the court is a motion to vacate, set aside, or correct sentepesdona
in federal custody pursuant to 28 U.S.C. § 2255 (Docket No. 321 at Criminal No. 03-71) filed by
petitioner Omar Shaheed (“pidner”). Upon consideration of petitioner’'s motion, the
government’s brief in opposition (Docket No. 328 evidence and proffers of evidence
presented at two evidentiary hearings, and the proposed findings of fact and oosafisaw
submitted byeach party, the court will deny petitioner’s motion for the reasons set forth.herei
|. Background

On February 18, 2003, a grand jury indicted seven individuals on four counts of federal
narcotics offenses. Those individuals included Tennille Chaffin, Stephen A. Atkins, Tameka
Nicole Chaffin, Cye Roy Clanagan, Reginald Earl Kenny, Courtney J. Washington, and
petitioner. All seven individuals were alleged to have been involved in a heroin distributi

conspiracy which used as its alleged legitimate ftbatrecord company No Slippin’ Records.
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Petitioner was charged with one count of conspiracy to distribute and possess witlo intent t
distribute 1 kilogram or more of heroin from November 20, 2002 until January 26, 2003, in
violation of 21 U.S.C. 8§ 846. (Docket No. 1.) Petitioner had three prior drug convictions and, at
the time of his arrest, was on parole for a state drug conviction. (Docket No. 185.)

Before the trial began, petitioner’s attorney, Mark Rubenstein (“Mr. Rtdiai)s and
Assistant U.SAttorney Troy Rivetti (“Mr. Rivetti”) engaged in preliminary discusss about a
possible plea bargain. (Evid. Hr'g Tr. 3-4, 24-25, Oct. 9, 2009.) The government set a deadline
of January 16, 2004, after which a plea bargain would no longer be accdgted.10.)

Petitioner informed Mr. Rubenstein, however, that he was not interested in pursuaigeade
discussions ceasedld(at 56.) No plea bargain was reached before the government’s deadline,
and the case proceeded to tridt. &t 2122.)

The government intended to propetitioner’s references to “scratched CDs” during
recorded phone conversations wactually codevords for bad heroin.Id. at 9.) In response,
petitioner and Mr. Rubensteplanned to assert annocent associatiotefense. I¢. at 8.)
Defensecounsel would contend petitioner was a legitimate employee of No Slippin’ Records,
that he sold CDs directly to customers, and that petitioner had in fact beemgef@@Ds, and
not heroin, during the conversations in questidd. &t 9.)

This court ruled the governmentspermitedto introdue petitioner’'s 1994 prior drug
conviction to show Shaheed’s knowledge of drugs and intent and to rebut the defense of innocent
association The court held the government could state that petitioner was previously abnvicte
of possession with intent to deliver a controlled substancstatelthe nature of the drug and
amount of grams. fé governmenthowever, was required to state that the prior conviction did

not involve conspacy. United States v. ShaheetB3 F.3d. App’x 168, 172 (3d Cir. 2006).
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On February 27, 2004, the jury convicteldaheeaf conspiracy to distribute and possess
with intent to distribute less than 100 grams of heroin, even though he was charged with
conspiracy to distribute and possess with intent to distribute 1 kilogram or moreke{Dlac
206.)

On June 17, 2004, this court held a sentencing hearing, at which it thatdxsbcause of
Shaheed’prior conviction,the maximum term of imprisonment fttreinstant offense was not
more than 30 years. 21 U.S.C. § 841(b)(1)(C). Undeapbpé&cable United States Sentencing
Guidelines (“Sentencing Guidelines”), a statutory maximum penalty exxe28iyears resulted
in a base offense level of 34. U.S.S.G. § 4B1.1(b). Petitioner’s offense level of 34 andlcrimi
history category of VI yielded a sentencing guidelimegefor imprisonment of 262 to 327
months. The court sentenced petitioner to 262 months imprisonfimtket N&. 257, 258.)
Had petitoner been convicted of the drug amount with which he was charged, however, he
would have received a mandatory life sentence. (Evid. Hr'g Tr. 4, 14, 27, Oct. 9, 2009.)

On June 28, 2004, petitioner filed a Notice of Appeal. (Docket No. 259.) On May 31,
2006, petitioner’s conviction was affirmed by the Court of Appeals for the Thiodi€CirUnited

Statesy. Shaheed183 F. App’x 168, 169-70 (3d Cir. 2006). No petition for a writ of certiorari

was filed. (Pet'r’'s Facts {1 37.) On August 17, 2006, petitioner was resentenced to 23 mont
imprisonment because he received credit for time spent in the custody of Pamasylva
authorities. (Docket Nos. 318, 319.)

On August 24, 2007, petitioner filed a motion to vacate, set aside, or correct sentence
pursuant to 28 U.S.C. § 2255. (Docket No. 321.) Petitioner alleged that his defense attorney at
trial, Mr. Rubenstein, was ineffective, and raised the following claitj)s\Whether trial counsel

was ineffective in employing the defense of innocent association which theedlibey
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prosecutor to introduce Defendant’s prior conviction involving trafficking in controlle
substances’(2) “Whether trial counsel was ineffective in failing to advise Defendant &t s
prior conviction would be introduced into eviderat trial if the ‘innocent association’ defense
was pursued’(3) “Whether trial counselas ineffective in not objecting to the District Court’s
use of the 21 U.S.C. § 851 Prior Conviction Notice that specified 21 U.S.C. § 841(a)(1) and
(b)(1)(Ay—not 21 U.S.C. § 841(a)(1) and (b)(1)(c), which were the penalty provisions of which
the jury ultimately found Defendant guilty—which resulted in the erronealgsilation of the
Offense Level and standardnge sentence of the sentencing guidelines”; and 4) ‘Weh#ial
counsel was ineffective for failing to preserve/litigate the claim that Deféemdementitled to a
23-month reduction of his August 18, 2006 237-month sentence of imprisonment because the
Board of Prisons was not giving Defendant credit for the 23-months which he spece natsat

on state detainer.” (Docket No. 321.) Petitioner conceded that the third and fourtlersiggum
were resolve@nd “are no longer at issue . . ..” (Docket No. 356, at 27 { 3).

On February 25, 2009 and October 9, 2009, this court held evidentiary hearthgs on
remaining arguments in petitionemnotion (Docket Nos. 336, 354), which related to the
admission of the prior conviction under Rule 404(b) of the Federal Rules of Evidence (“Rule
404(b)"). A hearing was messary unde28 U.S.C. § 225%)ecause the record fail¢al

establish conclusively that petitioner is not entitled to religriited Satesv. Booth 432 F.3d

542, 545-46 (3d Cir. 2005) (“The district court is required to hold an evidentiary hearisg unle
the motion and files and records of the case show conclusively that movant is fext entit

relief.”) (internal quotations omitted).



Petitioner (Docket No. 355) and government (Docket No. 361) filed proposed findings of
fact and conclusions of lamespectivelyon November 11, 2009, and February 19, 2010.
II. Standard of review
Under 28 U.S.C. § 2255(a), a federal prisoner in custody may move théhaburt
imposed the sentence to vacate, set aside or correct the sentence upon thelgrotinds
senence was imposed in violation of the Constitution or laws of the United States, or that the
court was without jurisdiction to impose such sentence, or that the sentence wassafithe
maximum authorized by law, or is otherwise subject to collatéedla’ 28 U.S.C. § 2255(a).
The Supreme Court reads the statute as stating four instancesaligferan be granted:
(1) “that the sentence was imposed in violation of the Constitution
or laws of the United States,” (2) “that the court was without
jurisdiction to impose such sentence,” (3) “that the sentence was in
excess of the maximum authorized by law,” and (4) that the
sentence “is otherwise subject to collateral attack.”

CHARLES ALAN WRIGHT, NANCY J.KING & SusaN R.KLEIN, FEDERAL PRACTICEAND

PROCEDURES 593 (3d ed. 2004) (quotirdill v. United Sates 368 U.S. 424, 426-27 (1962)).

To remedy a sentence imposed in violation of the tdve, court shall vacate and set the
judgment aside and shall discharge the prisoner or resentence him orrgraririal or correct
the sentence as may appear appropriate.” 28 U.S.C. 8§ 2255(b). In this proceeding, oaty the f
instance- that the sentence was imposed in violation of the Constitution or laws of the United
States-is implicated.

The court makethe following findings of fact and conclusions of law.
[11. Findings of fact
1. On October 9, 2009, Mr. Rubenstein testified that Mr. Rivetti had tentativelydffere

petitioner a twelveyear sentence in exchange for a guilty plea. “Mr. Rivetti at soneegdror
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to the trial . . . had offered, to my best recollection, in return for Mr. Shaheed’sgadtya
period of incarceration, as | understood it, to be 12 years.” (Mr. RubensteiniadrgstEvid.

Hr'g Tr. 3-4, Oct. 9, 2009.)

2. Retitioner “rejected that offer or any further offers on guilty pleas bedsigst he

would be found not guilty.” 1d. at 6.)

3. Petitioner instructed Mr. Rubenstein not to engage in plea discussions beocaase he
confident that he would be found not guilty at triBletitioneis confidence was rooted in Mr.
Rubenstein’s assurances that petitioner’s prior convictions would not be introdaicadusaiess
petitiorer testified in his own defense:

| kept asking about my priors. That was the main thing because |

was comsidering testifying to each phone call. | was going to

testify to each call myself. But we didn’t want to take the chance

of the priors coming in. So he told me if | didn’t take the stand,

that they definitely wouldn’t come in.

(Id. at 14.)

4, Petitiorer explained that he was also reluctant to seek a plea bargain because of Mr.
Rubenstein’s advice that any agreement was likely to be enhanced by theecaustebof
petitioner’s prior convictionse(g, twelve years may be enhancedwentyyears).“l said, can |

get the 12 [years] solid? [Mr. Rubenstein] said, no, they’'ll probably enhance §dy).”

5. Petitioner testified that he would have entertained the government’s @ehaiifhe
known that the crux of Mr. Rubenstein’s strateghte-assertiof an innocent association
defense—would lead to this court’s admission of his prior conviction:

So I'm thinking, I'm fresh, a vanilla person, just sitting there and

none of that other baggage would come in. Their evidence is

lacking, my defense was ptetstrong. That's why | proceeded to
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trial, or | would have considered the 12 [years], in light of facing
mandatory life in jail.

(1d.)

6. Mr. Rubenstein confirmed that January 16, 2004, had been the government’s deadline for

petitioner to reach a plea agreemerthwine United States Attorney’s officeld(at 10.)

7. Mr. Rubenstein also confirmed that this court scheduled pretrial hearing®foafye9,
2004, to determine whether petitioner’s prior convictions would be admissible duging(tti

at 10-12.)

8. Mr. Rivetti testified that any plea offeand terms were preliminary, and that no such
discussions moved past the preliminary stage because of petitioner’s disintereeal:

[Mr. Rubenstein] never said, write it up, I'll show it to myeait. |
never showed it to myran it up the chain of command at my
office to see if the U.S. Attorney would sign off. We never got
anywhere near that because he made it clear his cliasih’'t
interested in a plea.

(Id. at 2425.)

9. The court finds creble Mr. Rivettis testmonythat he did not offer petitionertevelve-
year sentence. Mr. Rivettitroducednstead the possibilitgf reducing the quantity of heroin
from one kilogram to between 100 to 400 grams, in addition to filing a 21 U.S.C. § 851
information for only one of petitioner’s three prior convictions:

| absolutely— | don't have the authority to [offer a specific
sentence]. . . . What was discussed was lowering the amount from
one kilogram of heroin to perhaps the range of 100 to 400sgram
And there were a variety of different implications or consequences
of lowering the drug amount, but it wasn’t as though | said to Mr.
Rubenstein, hey, if your guy pleads, I'll give him 12 years. | can’t
do that and | definitely didn’t do that here.



(Id. at 20.)

10. Retitioner’s deadline for reaching a plea bargain with the U.S. Attasradfite was
January 16, 2004, and that no discussregarding a plea bargaoccurred after the deadline

passed. I¢. at 2122.)

11. Mr. Rivetti testified that thenost favorable sentence petitioner could have received
through a plea bargain would have been the same sentence that resulted fram Ms.tri
Rivetti explained

Under Section 4B1.2 4B1.1, the guidelines explain that with an
offense statutory maximuwf 25 or more, you would start out at a
level 34. With a plea agreement, if someone pleads sufficiently in
advance of trial, the government agrees to a lenesdd reduction
which would take him down to a level 31. That’s if you don’t have
the 851 information filed at a 100 to 400 gram level. . . . We would
have filed an 851 information stating at least one. That would
jump the maximum to life. So he would be bumped up to the level
37. He’'d get a threkevel reduction, which would take him down
to a kevel 34, Criminal History Category VI. His guideline range

would have been 262 to 372 [months]. . . . Ironically, that is the
guideline range that ultimately resulted here by the defendant
going to trial.

(Id. at 2526.)

12.  Mr. Rivetti believedpetitione was taking an unusually big risk by proceeding to trial:

[T]here are very few defendants that I've had who we have a
wiretap, we have cooperators and they have three prior felony drug
convictions. That's a huge risk to go to trial in those
circumstancebecause if you're convicted, it's mandatory life. It's
the rest of your life in jail without any possibility of release. I've
never had a defendant who took that risk. Mr. Shaheed was the
only one.

(Id. at 27.) Petitioner and Mr. Rubenstarknowledgedhey knew a conviction for the amount

of drugs in the indictment would result in a mandatory life senterideat(4, 14.)



13. Petitioner knew and accepted the risk of receiving a mandatory life sentemedfe
at trial. Mr. Rubenstein’s efforts convinced the jury to find petitiguglty of a conspiracy
involving less than 100 grams of heroithereby saving petitioner from a sentence of life in

prison.

V. Conclusions of law

1. The burden for establishing an ineffective assistance of counsel claim refjatres t
petitioner prove: (1) deficient representation, meaning that counsel’s reptesefdll below an
objective standard of reasonableness, and (2) prejudice, meaning there esabiegsobability
that, but-for counsel’s unprofessional errors, the result of the proceeding would bave be

different. Strickland v. Washingtqr66 U.S. 668, 687, 694 (1984).

2. The United States Court of Appeals for the Third Circuit instructs cowatidresdirst

the prejudice prongSeeMcAleese v. Mazurkiewiczl F.3d 159, 170 (3d Cir. 1993) (“Indeed,

this Court has reafitricklandas requiring the courts to decide first whether the assumed
deficient conduct of counsel prejudiced the defendaniii’McAleesethe court of appeals
recalled theSupreme Court’s observation that “[i]f it is easier to dispose of an ineféeess
claim on the ground of lack of sufficient prejudice, which we expect will often be so, thaécour

should be followed.”Id. at 171 ¢iting Strickland 466 U.S. at 697).

3. The thrust of petitioner’s first and second arguments — the only issues renfaini
resolution s that had his counsel foreseen the assertion of an innocent association defense
would allow theadmission of petitioner’s prior conviction under Rule 404(b), petitioner would

have accepted the government’s plea agreement. Petitioner argues counsefisaped causke
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him to “suffer[] prejudice in the form of a sentence which is 74 months longer than it would have

been if [petitioner] accepted the plea offer in this cageét’r’'s Facts] 24.)

4, Petitioner is correct in his assertion thatounsel’s errors or omissions during the plea

negotiation phasmay satisfy the prejudice prongeeHill v. Lockhart 474 U.S. 52, 57 (1985)

(“our justificationsfor imposing the ‘prejudice’ requirement in Strickland v. Washingi@nalso

relevant in the context of guilty pleas . . Sge alsdJnited States. Booth 432 F.3d 542, 548-

49 (3d Cir. 2005) (holding théefendant was prejudiced if counsel’s failtmepprise him of an

acceptable plea option led to a longer sentence).

5. Mr. Rivetti’s offer entailed petitioner accepting responsibility for 100 to 4@hg of

heroin, and the government filing a 21 U.S.C. 8§ 851 information stating only one prior
conviction. These terms would havade petitioner subject to a statutory minimum sentence of
ten years and a maximum sentence of life in prison. 21 U.S.C. § 841(b)(1)[B¢@ause
petitioner was a career offender under the Sentencing Guidelines, a gtaakonumsentence

of life would result in offense level 37. The base offense level would then have bessdredu
three levels because of petitioner’s acceptance of responsibility. .G.S.8B1.1(b)(A);

U.S.S.G. § 3E1.1(a)-(b). Petitioner’s adjustef@mse level would have be@4. Petitioner had

a criminal history category of VI. An adjusted offense level of 34 and anaiifmistory

category of VI would result in an advisory guideline range of 262 to 327 months imprisonment

6. Mr. Rubenstein’s efirts 4 trial yieldeda conviction which resulted in petitioner having
the same Sentencingu@elinesrange that havould have hadf the plea offerhad been
accepted When a defendant would have been subject to the same guideline range

notwithstanding counsel’s alleged error, the defendant must demonstrate abiegsmizbility
10



that, in the absence of the error, the specific sentence would have been loween&ee

Carrizoza v. United tates No. 04-475, 2006 WL 2992556, at {@. UtahOct. 17, 2006)

(finding no prejudice on the grounds that it was improbable, despite being possible, petitione

would have received a lesser sentendajted Satesv. Ivory, No. 09-2376, 2010 WL 1816236,

*3 (D. Kan. Feb. 26, 2010) (even excluding counsel’s alleged errors, “the Court could have, and
would have, imposed the same gliinke sentence of life in prisdn Petitioner was sentenced

beforeUnited Satesv. Booker 543 U.S. 220 (2005and, consequently, a sentence that fell

within the 262 to 327 months guidelirengewas mandatorySeeBooker 543 U.Sat 226

(holding Sentencing Guidelines were no longer compulsory, but advisory); Lloyd v. United

States407 F.3d 608, 614 (3d Cir. 2005) (“Booldaes not apply retroactively to cases on
collateral review.”). P#ioner was senteced to 262 months imprisonment — the shortest
sentence available for that guideline rangevak not possible fopetitionerto receive a shorter

sentence by accepting Mr. Rivetti's plea offSeeUnited Satesv. Hale No. 09-494, 2010 WL

2105141, at *2 n.6 (S.D. Ala. May 24, 2010) (counsel’s failure to seek the 135-168 months
guideline range did not prejudice petitioner because he was subjestatatary mandaty 240-
month minimum sentence). Accordingly, no prejudice resulted from the decision tegtoce
trial, because, even assuming a plea bangaurid havebeen reached, petitioner’'s sentence

would not have been differen$trickland 466 U.S. at 694.

7. The Stricklandtest for ineffective counsel requires petitioner prove both prejudice and
deficient representatiorid. at 687. This court need not consider whether defense counsel was
deficient, as petitioner’s ineffective counsel claim fails with his attempt to estabdigidice.

SeeWong v. Belmontesl30 S. Ct. 383, 386 (2009)€cliningto consider deficient

representation after determining that prejudice could not be established).
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V. Order

AND NOW, this 22" day ofSeptember2010, upon consideration of petitioner's
motion andhegovernment’s brief in opposition, IT IS HEREBY ORDERED that petitioner’s
motion to vacate or set aside judgment of conviction by a person in federal custo@yptaosu

28 U.S.C. § 2255 (Docket No. 321) is DENIEDhe clerk shall mark this case closed.

Dated: Septembeg2, 2010 By the court:

/sl JOY FLOWERS CONTI
Joy Flowers Conti
United States District Judge
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