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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
JOHN GEISEL,
Plaintiff,

2:07cv1548
Electronic Filing

V.

THE PRIMARY HEALTH NETWORK
andTHE PRIMARY HEALTH
CHARITABLE FOUNDATION,

N~ T N O

Defendants.

OPINION

John Geisel (“Plaintiff’) commenced this employment discrimination suit against his
former employers, The Primary Health Network (“Network”) and The Prirhiggith Charitable
Foundation (“Foundation”seeking redsss forfailure to promote based on age d&od
perpetuating hostile work environment based on agd retaliation which resulted in plaintiff's
constructive dischargePlaintiff's complaint sets forth causes of actiond@parate treatment
based onge, retaliation for engaging in protected actiahd hostile work environment which
culminated in plaintiff’'s constructive discharge in violation of the Age Discriminatio
Employment Act (“ADEA”)and Title VIL* Presently before the court atefendats’ motions
for summary judgmentFor the reaons set forth below, Foundatiomstionwill be granted in
part anddeniedin partand Network's motion will be denied.

Federal Rule of Civil Procedure @ provides that summary judgment may be granted

if, drawing all inferences in favor of the non-moving party, “the pleadings, thevéiscand

! Plaintiff alsosets forthcorresponding claims under the Pennsylvania Human Relations Act
(“PHRA").
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disclosure materials on file, and any affidavits show that there is no gessigeas to any
material fact and that the movant is entitled to judgment as a matter of law.” Summangngidg
may be granted against a party who fails to adduce facts sufficietalbdissthe existence of
any element essential to that party’s claim, and upon which that party withiedaurden of

proof at trial. _Celotex Corp..\Catretf 477 U.S. 317 (1986). The moving party bears the initial

burden of identifying evidence which demonstrates the absence of a genuine issueaf mate
fact. When the movant does not bear the burden of proof on the claim, the movant’s initial

burden may be met by demonstrating the lack of record evidence to support the opponent’s

claim. National State Bank v. National Reserve B&®ik9 F.2d 1579, 1582 (3d Cir. 1992).
Once that burden has been met, the mawving party must set forth “specificdts showing that

there is a genuine issue for tffadr the factual record will be taken as presented by the moving

party and judgment will be entered as a matter of lslatsushita Electric Industrial Corp. v.

Zenith Radio Corp 475 U.S. 574 (1986) (quoting Fed.R.Civ.P. 56 (a), (e)) (emphasis in

Matsushitd An issue is genuine only if the evidence is such that a reasonable jury could retur

a verdict for the non-moving partyAnderson v. Liberty Lobby, Inc477 U.S. 242 (1986).

In meeting its burdeof proof, the “opponent must do more than simply show that there
is some metaphysical doubt as to the material fadtatsushita475 U.S. at 586. The non-
moving party “must present affirmative evidence in order to defeat a propppgrsed motion”

and cannot “simply reassert factually unsupported allegatididliams v. Borough of West

Chester891 F.2d 458, 460 (3d Cir. 1989). Nor can the opponent “merely rely upon conclusory

allegations in [its] pleadings or in memoranda and brigffatter v GAF Corp, 967 F.2d 846

(3d Cir. 1992). Likewise, mere conjecture or speculation by the party resstmygary

judgment will not provide a basis upon which to deny the motion. Robertson v. Allied Signal,




Inc., 914 F.2d 360, 382-83 n.12 (3d Cir. 1990). If the non-moving party’s evidence merely is
colorable or lacks sufficient probative force summary judgment must be granted.sémd&7

U.S. at 249-50seealsoBig Apple BMW, Inc. v. BMW of North America®74 F.2d 1358, 1362

(3d Cir. 1992)cert.denied 113 S. Ct. 1262 (1993) (although the court is not permitted to weigh

facts or competing inferences, it is no longer required to “turn a blind eye” to thlet wethe
evidence).

The record as read in the light most favorable to plaintiff establishes the ac#gret
forth below. Plaintiff was hired by Network in 1993 to perform piane maintenancePlaintiff
waspromoted to Director of Facilities in 1996. Plaintiff's daily @éstwere comprised of
performing routine maintenance on Netwerkuldings. Plaintiffwould either receive tasks
directly or perfornthembased on his own initiative. Plaintiff was also responsible for assigning
work to other maintenance employees.

In addition to his daily duties, plaintiff developed bjgkcificationsobtained estimates
for new work projects, selected and coordinated bids, and oversaw the construction of new
buildings and improvements on existing buildings. Plaintiff did not have computer or lease
negotiation experience.

In early 2006Network decided to restructure and createew Facilities Administrator
position. Plaintiff had a conversation witdetwork’sdentist, wherein the dentist indicatidht
he had hearthat plaintiff was being replaced by Mark Marriott (“Marriott'Plaintiff was
unaware of Network’s decision to restructure and asked to meeetivork CEO Jack Laeng
(“Laeng”) out of concern about his positiohaeng told plaintiff he was satisfied with plaffis

performance. Thepening forthe newposition was not mentionday Laengand plaintiff was




notthereafterencouraged to apply. During the meeting, Laeng asked when plaintiff planned to
retire.

On April 1, 2006, Marriott was hired as Facilities AdministratoMarriott had been
recommended to Laeng by frientisTheopening was never posted or advertiséde
responsibilities of Facilities Administrator ultimately were refined to require ‘¢ngeom holding
that position to administer service and construction contracts, solicit bids foruobios
projects, develop or arrange leases for the Network, assist with preparfatiudgeting and
tracking expense against budgets, as well as have computer literacyasditi®Vord and
Excel.” Foundation’s Concise Statement of Material Facts (Doc. No. 81) at | 5.

A memoranlum announcing Marriott’s hire stated that Marriott’s duties would be “[the]
identification of new sites and or buildings for use by the Network and the managégme
leases, bids and housekeepsegvices.” Deposition of Laeng (Doc. No. 63-6As Facilties
Administrator, Marriott identified his basic duties as retrieving anelgeaiizing work orders,
giving his employees daily assignments, and disbursing the employeefotonpéeir
assignments.

After high school Marriott worked in the carpentry and construction fields. According to
Marriott’s resume he was experiedda contract negotiation, project estimation, building
regulations, material purchasing, recognizing design problems, budget aaatysignstruction
planning and schedulingMarriott had little or no familiarity with Microsoft Word or Excel at
the time he was hiredVarriott completed Microsoft Word I training on October 19, 2006,

Excel I training on October 26, 2006 and Excel Il training on November 9, 2006.

2 Additionally, Laeng and Marriott were memberstbé same church and their children attended
the same school.




Following Matrriott’s hre plaintiff experienced several changes to his daily routkiest,

a certain amount of discretion in performing daily tasks was lost. Seadetwiprk employees’
requestingnaintenance workvere no longer able to contact plaintiff directiinally, his duty
of setting the work schedule for the maintenance department was subsuiadibtt.

Marriott made it clear to plaintiff that plaintiff wa® longeiin chargeand was now
underMarriott’s direct order Marriott took over the discretionary and supervisory duties that
plaintiff had maintained under past supervisors. For exampletiffleacalled an instance
where plaintiff and another emorker were changing outdoor light bulbs on a nice ddgrriott
admonished plaintiff for taking thisitrative - stating that plaintiff was to do nothing without the
directive of Marriott. Additionally, Marriottook over a number of plaiff’'s duties, including
“retrieving and categorizing work orders, assigning work to his empowee disbursing the
to perform the work.”Deposition of Marriott (Doc. No. 75-2) at page 8.

On September 25, 2008aptiff filed an EEOC claim against Network alleging unlawful
discrimination on the basis of age in conjunction with the hingnew Facilities
Administrator. Direcly thereafterplaintiff was no longer permitted to go upstairs in the
administrative building. No explanation was provided for this prohibition.

Plaintiff filed a seconatlaim against Network on June 6, 2007 for hostile work
environment.Network hired a private detective investigate plaintiff and interview plaintiff's
co-workers includingDrew Welch (“Welch”). Shortly before a scheduled interviéWelch
indicated to plaintiff thahefelt uncomfortable meeting with the detective, stating “if | tell the

truth, | jeopardize my job. If I lie, | screw you.” Deposition of Geis@ddDNo. 63-2) at 142.

% Although this statement appears to be hearsay as presented, a plaintifetpined to reduce
all information to admissible evidence at summary judgment. Information in tineofor
inadmissible evidence may be considered where it is likely that the informeain be reduced
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The detective also interviewed Martiaind other cavorkers of plaitiff, such as Mary Lynne
Reed.

Plaintiff raises several other imtgnts in support of his hostile work environment claim.
In 2005, plaintiff’'s immediate supervisor, Bill Friedrich (“Friedrich”), askediptdf to quit and
in the process told plaintithatLaeng had ordered Friedrich to fire plaihtithe did not quit.
Matrriott taunted plaintiffon several occasiongor examplepn a cold day when plaintiff was
shoveling snow, Matrriott called plaintiff and commented about the irony of Maogoty a 38
year old man in his warm office watching a 60 year old man shovel sBowilar taunting
occurred on hot summer days while plaintiff was cutting gr&&ariott later told plaintiff that
he was sorry for treating plaintiff in this manner, explaining that Maieaxdtbeen directed
eitherto find a reasoto fire plaintiff or provokehim to quit.

Plantiff worked for Network until January 31, 200dhenresponsibility forfacilities
management and maintenance ses/fceNetworkwas transferred to edefendant Foundation.
Employees were required to reapply with Rdation as part of this process. Mark Tallarico
(“Tallarico™) was in charge of the hiring proced3laintiff applied for the position of Facilities
Administrator. Marriott was hired for the position. Plaintiff was hired by Foundation on
February 1, 200&sDirector of Facilities. Plaintiff ay and job resmsibilities remained the
same.

Plaintiff had a satisfactory work record during his course of employnie@ng testified
that plaintiff's performance throughout his employment was adeq®ddetiff received salary

increases following yearly evaluationBlaintiff waswritten up once by Marriott for not

to admissible evidence at trigdkee J.F. Fesser, Ing v. Serv-APortion, Inc, 909 F.2d 1524,
1542 (3d Cir. 1990).




performing aask within a given time period. However, the job had to be performed under poor
working conditions and plaintiff had made every reasonable effort to complgtdtbe time.

On October 14, 2008, Welch and plaintiff were working at a jobadien theygot into a
verbal confrontationWelch left the job site. Marriott instructed plaintiéf clean up the job site,
find Welch and return to his office to meet with Marriott and Tallarico. When Welch and
plaintiff arrived at the office, Welch left work and stated that he would migetvarriott and
Tallarico the next day. Welch was not disciplined for failing to attend théngeses directed.
Following this incident, plaintiff asked for and was given three days vacaten with the
expectation that he return to work the following MondByaintiff viewed the incident as the
“last straw” andsubmitted a letter ofessignaton on October 17, 200&laintiff was told that his
job was still open and Foundation wanted him to return.

l. Plaintiff's Failure to Hire \Promote Claim Under theADEA
It is well-settled that claims of discrimination based on circumstantial evidenoe lage
evaluated at summary judgment using the shifting burdens of proof initialbliss&al by the

Supreme Court in McDonnell Douglas Corp. v. Grei U.S. 792 (1973). St. Mary Honor

Center v. Hicks509 U.S. 502, 506 (1993); Waldron v. SL Industriac, 56 F.3d 491, 495 (3d

Cir. 1995) €iting Fuentes v. Perski&2 F.3d 759, 764 (3d Cir. 1994)). Under this framework

the parties’ respective evidentiary burdens have been summarized as follows:

First, the plaintiff has the burden of proving by

the preponderance of the evidence a prima facie case of
discrimination. Second, if the plaintiff succeeds in proving
the prima facie case, the burden shifts to the defendant to
articulate some legitimate, nondiscriminatory reason

for the fadverse employment action]. Third, should the
defendant carry this burden, the plaintiff must then have

an opportunity to prove by a preponderance of the evidence
that the legitimate reasons offered by the defendant were
not its true reasons, but were a pretext for discrimination.




Texas Department of Community Affairs v. Burdid&0 U.S. 248, 252-253 (1981) (citation

omitted).
Under the indirect evidence approach a plaintiff must present a prima facie case of

discrimination. Keller v. Orix Credit Alliance, Ing130 F.3d 1101, 1108 (3d Cir. 1997). The

major purpose of the prima facie case is to eliminate the most obvious lawfhaixmhs for
the defendant’s adverse employment action and raise a presumptive infergisceimination.

Pivirotto v. Innovative Systems, Ind.91 F.3d 344, 352 (3d Cir. 199@)ting Burdine 450 U.S.

at 25354 (“[t]he prima facie case serves an important function in the litigation: it elimitiees
most common nondiscriminatory reasons for the plistiejection.”)). A prima facie case
raises an inference of discrimination because the presumed circumstancesnéxelfained,
indicate it is likely that the defendant’s actions were based on considerbimopermissible

factors. 1d. (quoting Furncd&onstruction Corp. v. Water438 U.S. 567, 577 (1978)).

There is no talismanic formula for presenting a prima facie chsges v. School District

of Philadelphial98 F.3d 403, 411 (3d Cir. 1999) (“the elements of a prima facie case depend on

the facts of the particular case”). The relevant inquiry is whether the pldasifuffered an
adverse employment action under circumstances which raise an inferencagtiini
discrimination. Waldron 56 F.3d at 494. Plaintiff's burden at this stepnminimal” and is
viewed as a means of presenting a sensible, orderly way to evaluate the evidight¢®1i
common experience as it bears on the critical question of discrimindtigseealsoFurncq
438 U.S. at 577.

If the plaintiff presents arima facie case, the second stage oMbB®onnell Douglas

paradigm requires the defendant to articulate a legitimate explanation fovénsead

employment actionKeller, 130 F.3d at 1108. The defendant’s burden at this step is one of




production, not persuasion, and the court’s consideration of it “can involve no credibility

assessment.5t. Mary’'s Honor Centeb09 U.S. at 509. If the defendant meets this burden, the

presumption of discrimination created by the prima facie case “drops” from theStaséary’s

Honor Center509 U.S. at 511; Reeves v. Sanderson Plumbing Product$30dJ.S. 133, 143

(2000).

Once the defendant has met its burden of production and provided a legitimate
explanation for its adverse employment action, the court’s analysis turns hardhend final
step of the inquiry, which is usually the most critical in resolving a motion for sjynma
judgment. _Joned 98 F.3d at 410. At this juncture the plaintiff must be afforded the
“opportunity to [present evidence that is sufficient to] prove by a preponderareeafitlence
that the legitimate reasons offered by the defendant were not its true reasovereba pretext
for discrimination.” _Burdine450 U.S. at 253. At trial, the plaintiff must have evidence that
could convince the finder of fact “both that the [defendant’s] reason was false, and that

discrimination was the real reasorst. Mary's Honor Centeb09 U.S. at 515. This is because

while the burden of production under the McDonnell Douglaaysis slits, “the ultimate

burden of persuading the trier of fact that the defendant intentionally disdechiagainst the
plaintiff remains at all times with the plaintiff.Jones 198 F.3d at 410 (quoting Burding50

U.S. at 252-53 (1981}).

* Defendants argue that the requirement of “but for” causation as emphasizedSmpteme
Court in_Gross v. FBL Financial Servigdsc., 129 S. Ct. 2343 (2009), applies to defendants’
decisian not to hire plaintiff as Facilities Administrator. The Court’s analys(Srimssinvolved
a mixed motives analysis underice Waterhouse. Hopkinsg 490 U.S. 228 (1989)Gross 129
S. Ct. 2343. It explained that unlike a mixed motives case undeTitivhere the burden of
persuasion shifts to the plaintiff after he or she sufficiently has demeuksthait both
permissible and impermissible motives were at play in the decision or action atteaADEA
has never been amended to endorse such an apptdaah2349. Accordingly, the traditional
approach in employment cases mandated that the plaintiff retain the buptering causation
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In general, plaintiff may establish a prime facie case by demonstrating that (1) he is a
member of a protected class, (2) he was qualified for the position, (3) he daffeaeverse
employment action, and (4) the circumstances raise an inference of distamisizch as where
similarly situated individuals outside the protected class were treated moratiiyv See

Swierkiewicz v. Sorema N.A534 U.S. 506, 510 (2002Xeealso Sheridan v. E. I. DuPont de

Nemours & Cq.100 F.3d 1061, 1066 n. 5 (3d Cir. 1998 l¢ang, cert denied 521 U.S. 1129

(1997) (discussing nature and purpose of prima facie case). The central focus@ditlyas
always whether the employee is being treated less favorably because of a pnatiected t

Pivirotto, 191 F.3d at 352 (quoting International Bhd. of Teamsters v. United 3tafieb).S.

324, 335 n. 15 (1977)). In shothetplaintiff must be able toomt to “evidence adequate to
create an inference that an employment decision was based on an illegal dismryminat

criterion.” 1d. at 355. (quoting @onnor v. Consolidated Coin Catése€orp, 517 U.S. 308,

312 (1996)).
Plaintiff was born in 1947 He was 59 when Marriott was hired as Facilities

Administrator and 61 whelmeresigned from mployment with the Foundation.ldmntiff was

and persuading the finder of fact that the illegal criterion was a subs$factor that had a direct
impeact in the adverse employment actidd. at 2351. To the extent defendants are implying
that the Court’s use of the phrase “but for” causation should be understood as requiring a
showing of sole causation, their contention is mispla@skSmith v. Ciy of Allentown, 589

F.3d 684, 690 (3d Cir. 2009) (reiterating that the burden of persuasion remains with thé plaintif
at all times under thlcDonnell Douglasurden shifting analysis, including the burden of
proving “but for” causation) (citingtarceskiv. Westinghouse Elec. Corfp4 F.3d 1088, 1096
n.5 (3d Cir. 1995) (“IrMiller[v. CIGNA Corp, 47 F.3d 586, 593-94 (3d Cir. 1995)], we rejected
the statement iteriffiths [v.CIGNA Corp, 988 F.2d 457 (3d Cir. 1993)] that an employee
advancing aMcDonnell Dogulas/Burdineretext theory must show that invidious discrimination
is the ‘sole cause’ of his employer’s adverse action.”)). Here, even ibsbace ofsrossthe
mixed motives framework would be inapplicable because there is insufficieleheei to

warrant a shifting of the burden of persuasion. Instead, the legal framewadableplo the
indirect evidence approach is set forth in McDonnell Douglas
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one of defendantslder employee. Thus, plaintiffis a member of a protected class and meets
the first prong of the analysis.

Defendants vehementirgue that plaintiff was not qualified for the position of Facilities
Administrator® Plaintiff maintains that Marriott was not qualified for the position and plaintiff
was at least as qualified as Marriott at the time of hire. Therefore, plaintiterats that he can
satisfy the second element of a primadaase.

Where an employer hires an employee who does nottimeebjective job qualifications
for a given positionthe employercannot rely on those objective job qualifications to dedeat
plaintiff’'s prima face casejnstead the qualifications possessed by the individual who was hired

become the applicable objective standa#eScheidemantle v. Slippery Rock Universiy 0

F.3d 535, 541 (3d Cir. 2006) (holding that “by departing from a job posting's objective criteria in
making an employment decision, an employer establishes different qualifgcagainst which

an employee or applicant should be measured for the position” and reasonfaditigato

recognize this principle would reduce discrimination law to a “bark with no)bif@us the

relevant inquiry is whether th@aintiff was agjualified as the person who ultimately obtained

the position._Pinckney v. County of Northamptéh?2 F. Supp. 989, 998 (E.D. Pa.19&ihd,

681 F.2d 808 (3d Cir.1982).
Defendantsprinciple argument that plaintiftannot show he was qualified for the

Facilities Administrator pagon is unavailing. Defendants rely on a document outlining the

*While each defendant takes this position, plaiht@$ conceded that he did not meet the jo
gualifications for Facilities Administrator in January of 2008 when a portion oidtk's
employees and responsibilities were transferred to Foundation. Consequently, he does not
oppose Foundation's motion to the extent it seeks summary judgment as to théofgifansote
claim against it at Counts Ill and V and as a result the disparate treatnm@nfiocl&ailure to
promote is nowimited to his employer at #time the Facilities Administrator position was first
created Network.
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qualifications or the Facilities Administratoand assert that plaintiff was inexperienced with
negotiating leases, developing shop drawings canidincomputer programs, namely Microsoft
Word and Excel. The record, however, demonstrates that there are genuine isatesaf m
fact as to what the objective qualifications were at the time Marriott was hiretlwlden read

in plaintiff's favorit will support a finding that plaintiff was qualified for the position.

First, defendants cannetect the “alleged” job qualifications adar to plaintiff
edablishing a prima faciease. The “alleged” qualifications are set forth in a document entitled
“Facilities Administrator,” which describes the position as “requir[ing]geeson holding that
position to administer service and construction contracts, solicit bids for ucti@trprojects,
develop or arrange leases for the Network, assist with preparation of budgetingking tra
expenditures against budgets, as well as have computer lite@tadyiicrosoft Word and
Excel.” Deposition of Mark Marriott (Doc. No. 63-4f 8. Notably, however, this document is
not dated and is insufficient to support a conclusive determinidutahese qualificationsere
establishedt the time Marriot initially wasired. 1d.at Ex. 1. Additionally, Laeng testified that
he could not recall whether he showed the job description to Marriott during the itervie
process.Theonly datedevidence proffered by Netwotk establish thgualifications for
Facilities Administrator in April 2006 amenorandum sent on March 30, 200Bhat
memorandum states that Marriott’s primary duties “involve the identificatioew sites and or
buildings for use by the Network and the management of leases, bids ankelepusg
services.” Deposition of Laeng (Doc. No. 63-at page 20

Assuming for the sake afrgument thathe aforementioned job descriptisatforth the
requirements for the position, it has not been conclusideigonstrated that Marriott met the

gualifications at the time of hireéShortly after hire Marriott completed Word | and Excel |
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classes, which presumal®@yposed him to the basics of segprogramsTheinference must be
drawn that Marriott lackedxperience with Micrsoft Word and ExcelFurthermore, Marriott’s
resume @l not mentiorexperience withease negotiation.

Finally, there are substantial similarities betwédarriott’s daily duties and plaintiff's
before Marriott’s hire.Marriott described his daily duties as followY:retrieve all of the work
orders that has come in either from the morning previous and | categorize thempiottance.
| assign assignments of who is to do what and where and what needs to be done, emergency
situations. | disburse the guys, who is to do what. Every day is somethindvyesay is filled
every day.” Deposition of Marriott (Doc. No. 75-2% page 8 All of the duties described by
Marriott weare performed by plaintiff prior to Marriott’s hirdn light of the precedinga genuine
issue of material faexistsas to whether plaintiff was as qualified as Marriott, anthis
juncture thanference that he wamust be drawn in plaintiff's favor.

As to the third prong, laintiff has proffered sufficient evidence to support a finding that
hesuffered an adverse employment action when he was not considered for the position of
Facilities Administrator.The ADEA provides thati]t shall be unlawfufor an employer to fail
or refuse to hire any individual...because of such individual's age.” 29 U.S.C. § 623(a)(1).
addition, wlawful employment practices undée ADEAinclude “discriminat[ing] against any
individual with respect to [hier herJcompensation, terms, conditions, or privileges of
employment, because stfich individual's age.” 29 U.S.C. § 623(a)(1). Thus, discriminatory
conduct other than discharge or refusal to hire is prohibited if it alters an e@ploy
“compensation, terms, conditions or privileges of employrhdaprives the employee of
“employment opportunitiéor “adversely affects [the employskstatus as an employge.

Robinson v. City of Pittsburgli20 F.3d 1286, 1300 (3d Cir. 1997).
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The principle thatliscrimindory conduct must alter an emplojgeompensation, terms,
conditions, or privileges of employment has been implemented through the doctrinal
requirement that the allegednductconstitute an 'adverse employment actién.ld. In this
jurisdiction“the ‘adverse employment acticglement of a. . . plaintiff’s prima faciecase
incorporates the [] requirement that fhetionable]conduct rise to the level of [29 U.S.C. §

623 (a) (1).” Id. Under this standarainsubstantiated oral reprimafidanneessary derogatory
comment$ and other minor negative treatment by the employer does not rise to the level of a
materially adverse employment actidd. at 1301.

Plaintiff’'s evidence, when all reasonable inferences are drawn in his favor, will support a

finding that he has met the requirement of proving that adverse employmentveas taken.

The central thrust of his disparate treatment claim is that he was denied thempptotapply

for and receive a position that would have permitted him to continue in his rfedeitises

Director as it had been carried out. Thereaftes,duties were transferred to Marriot and he
effectively wagplaced in a position that can be found to be a demotlarthis area the courts

have consistently recognizéitat changes in location, duties, perks, or other basic aspects of the
job may rise to level of a materially adverse employment action, thus preckwdimmary

judgment. See Mondzelewski v. Pathmark Stores, [nt62 F.3d 778, 788 (3d Cir. 1998); Jones

v. School District of Philadelphjd 98 F.3d 403, 411-12 (3d Cir. 1999We have held that
employment decisions such as transfers and demotions may suffice to edtelimsidtelement

of a plaintiffs prima faciecase”) (citing Torree v. Casio, Inc42 F.3d 825, 830 (3d Cir. 1994) (a

job transfer, even without loss of pay or benefits, may, in some circumstancéi$ymans

adverse job action)).
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Finally, it is of significancethat when plaintiff met with Laeng, he was askdtenhe
planned to retire and was not invited to submit an application. The encounter betwed#h plaint
and Laeng could lead a reasonable jurpter that plaintiff was noéncouraged to apply and
wasnot being considered for the position because of his gehermoe, the job was given to
someone substantially youngerd outside the protected cldss

Turning to the secondep of the_McDonnell Douglaanalysis, defendampiroffers two

reasons for not considering plaintiff for the position: (1) his EHajualifications and2) his
failure to apply. These reasons sufficiently shift the burden to plaintiff to sttt the
record will support a finding of discrimination by pretext or otherwise.

The fact that plaintiff never applied for the positiorFatilities Administrator is not

dispositive. SeeFowle v. C & C Cola868 F.2d 59, 68 (3d Cir. 1989) (“In order to establish that

he ‘applied’ for a position, a plaintiff need not necessarily file a forpali@ation.”) (citing

Carmichael v. Birmingham Shaw Work&38 F.2d 1126, 1133 (11th Cir. 1984)he

application requirement will be deemed to be satisfied when an employer hacessoreor a
duty to consider an employee for the positi@eeFowle 868 F.2cat68. Furthermore, a
employer who does ngtovide formal notice ofan opening (and thus invite applicatipribas a
duty to consider all those who might reasonably be interested, as well as timolsaws learned
of the job opening and expressed an intereSatmichael 738 F.2dat 1133.
Netwolk relied on “word of mouth” to hire Marriott. The position was not posted and the
requirementsverenot firmly established. There were many similarities between the daily

responsibilities initially assigned to the position and those that were beinghpeaifoy plaintiff.

® Marriott was born in 1967, and is twenty years younger than plaintiff.
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Plaintiff met with Leangut of concern about his job performance and potentially being

replaced. Although this meeting occurred after Network formulated its plaorgargze and

hire a new Facilities Administratgpaintiff was not even informed of the openingy fact finder

could conclude, based on plaintiffygars of experience as Facilities Director, that he would be
interested in the position of Facilities Administratdirfollows thatthe finder of fact alsmay

well conclde that defendant recognized plaintiff would be interested in the position and thus had
a duty to communicate that opening to plaintift.

Plaintiff proffersadditionalevidence to prove that the legitimate reasons offered by the
defendant were a pretefar discrimination. _Burdine450 U.S. at 253. Defendant does not raise
anydeficiencies in plaintiff’'s paspefformances as a b for not considering plaintiffin fact,
Laeng informed plaintiff during their March 2006 meeting that he was satwsfih plaintiff's
performance. Also,lgintiff points to several occasions where supervisors allegedly revealed to
him that it was their objective to get plaintiff to quit or do somethiad would be grounds for
termination These repeated statements wheuapled with the fets from the prima faciease
and the absenad a legitimate reason for not considering plaintiise an inference that age
was being considered in filling the Facilities Administrator position.

In short, the record will support filings that plaintiff was sufficiently qualified for the
position and Network did not give plaintiff an opportunity to apply when it had a duty to do so.
Plaintiff's evidence offered to discredit the defendaletgitimate reasons coupled with the
inferences a reasonable jury coutdwl from plaintiff's prima faciecease could lead a finder of
fact to conclude that plaintiff's age “actually played a role in [the emplsytision making]

process and had a determinative influence on the outcarazén Paer Co. v. Biggins507

U.S. 604, 610 (1993).

16




Il. Plaintiff's Hostile Work Environment and Constructive DischargeClaims

Plaintiff advances hiBostilework environment claims based on age eatdliation
against both defendants and constructive dischdagmsbased on both theoriagainst
Foundation.Defendants contend that plaintiff's evidence is insufficient to establish fabilit
Foundatiorfurther contends that it cannot be held liable for the acts of its predetessarse it
had no control oer the environment that existed at that tirbefendantspositiors arewide of
the mark.

The ADEA prohibits discrimination “against any individual with respect to [his or her]
compensation, terms, conditions, or privileges of employment, because of such indiaged!’
29 U.S.C. 8§ 623(a)(1). The procedures and interpretations aplplio Title VII generally apply

to cases governed by the ADE&eeTrans World Airlines, Inc. v. Thurstpd69 U.S. 111, 121

(Title VII interpretations apply with equédrce to age discrimination claims).he prohibition
“not only covers ‘terms’ and ‘conditions’ in the narrow contractual sense, but ‘evénce
congressional intent to strike at the entire spectrum of disparate treatmeawoctedttgu

employees] in emplogent.” Oncale v. Sundowner Offshore Servs.,, 1523 U.S. 75, 78 (1998)

(quoting_Meritor Savs. Bank, FSB v. Vinsatv7 U.S. 57, 64 (1986)). A work environment

becomes &iolation ‘when the workplace is permeated with discriminatory [zaged]
intimidation, ridicule, and insult that is sufficiently severe or pervasive totakeronditions of

the victim’'s employment and create an abusive working environment.” Oehelt&collon

Productions, In¢.335 F.3d 325, 331 (4th Cir. 2003) (quotidgrrisv. Forklift Sys., Inc.510

U.S. 17, 21 (1993))SeealsoMeritor, 477 U.S. at 6§employees are entitled to protection from

“working environments [that are] so heavily polluted with discrimination as toayestr
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completely the emotional and psychologistblity of minority group workers”) (quoting

Rodgers v. EEO(454 F.2d 234, 238 (5th Cir. 1971)).

A prima faciecase of a hostile work environment has the following elements: (1) the
employee suffered intentional discrimination because of a prdteei& (2) the discriminain
was pervasive aregular? (3) the discrimination detrimentally affected the plaintiff; (4) the
discrimination would detrimentally affect aasonable person of the same [agéhat position;

and (5) the existence of respondeaperiofiability. Abramson v. William Paterson College of

New Jersey260 F.3d 265, 276-77 (3d Cir. 2001). Proffering sufficient evidence to meet each
element of a hostile work environment claim generally precludes summarggutign the
defendant’s favor and permits the plaintiff to proceed to ticlat 280-281.

In analyzing whether a plaintiff has established a prima fase, the court cannot
confine its analysis to “the individual pieces of evidence alone,” but must “viesgtbedas a

whole picture.” Id. at 276 (citing Woodson v. Scott Paper.,d®9 F.3d 913, 921 (3d Cir.

1997)). This is because “[a] play cannot be understood on the basis of some of its scenes but
only on its entire performance, and similarly, a discrimination analysiseonsentrate not on

individual incidents, but the overall scenaridd. (quotingAndrews v. City of Philadelphj&895

F.2d 1469, 1484 (3d Cir. 1990)).
Becauseplaintiff’'s claim is a compound hostile work environmesdristructive
discharge claimhe is required to presemire thara prima faciecase of hostile environment

he mustpresent evidence from which the finder of fact can condluakethe “working

" The United States Court of Appeals for the Third Circuit has observed that infli§hpreme
Court decisions, the second element properly is phrased as requiring the barasdma

pervasive or regular, as opposed to pervasive and re§ekatensen v. Potted35 F.3d 444,

449 n.3 (3d Cir. 2006), overruled in part on other grounds by Burlington N. Santa Fe Ry. Co. v.
White, 548 U.S. 53 (2006).
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conditions were so intolerable that a reasonable person would have felt compekagitt re

Pennsylvania State Police v. Sundé&#2 U.S. 129, 131 (2004). "Under the constructive

discharge doctrine, an employee's reasonable decision to resign becauselofalme working

conditions is assimilated to a formal discharge for reaigulirposes.’ Hill v. Borough of

Kutztown, 455 F.3d 225, 233 n.7 (quotiRgnnsylvania State Polic®42 U.Sat141. "The

inquiry is objective: Did working conditions become so intolerable that a reasqeabtmn in
the employee's position would haedt compelled to resign?1d.

Plaintiff proffers the following evidence in support of his claimHostile work
environment: (1) plaintiff was asked by a supervisor in 2005 if he was goragre and told
thathewould be fired if he did not qui{2) paintiff was asked by @ompany dentist if he was
being replaced; (3)laintiff met with CEO Laeng in 2006 to inquire if he was being replaced
because o unsatisfactory performance abhdeng informed plaintiff that he was hapypith
plaintiff's pefformanceand then asked when he was planning on retiring; (4) dtirelgeeting
Laeng did not mention the creation of the FaeditAdministrator position; (5)tar Marriott’s
hire, plaintiff's discretionary and supervisory duties were removedmi@ediately after filing a
complaint with the EEO@®Ilaintiff was denied access to a second flxdministration building
without explanation; (7) Marriott taunted plaintiff whikeewas performing unpleasant tasks and
alludedto the irony otheir age while dmg sg (8) Marriott apologized to plaintiff, telling him
he had been given the directiteeither get plaintiff to quit or do something to get himself fired;
(9) Network hired a private investigator to investigate plaintiff and interhiewecoworkers;

(10) plaintiff's argument with another amerkerresulted in both being told to report to
management and when the much yourgarorkerdirectly defied that directive he was not

reprimanded or punished in any way.
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A trier of fact could find that plaintiff suffered intentidrdiscrimination because of age.
His supervisors repeatedly inquired about when plaintiff was going to qetie. He was
subjected to taunting by Marriott followed by demeaning remarks about age and job
responsibilities.His dscretionary and supervisory dutiesre removed and vesta@da younger
hire, who emphasized the plaintiff's age in a demeaning manner. Plaintiff Wagona
understand that he could not fsem even the simplest maintenance tasks unless he had been
told to do so by his younger supervisdkfter plaintiff mad a formal complaint about age
discrimination his freedom of access on the job site wag#ip restricted without further
explanation. An investigator was hired and began to interview plaictfigorkers. Plaintiff
was advised by his immediate supervisor that a directive had been handed down to harass
plaintiff to get him to quit or do something that would result in terminathamd plaintiff was
required to report and account for a worlgglaonfrontation while thenuch youngeco-worker
involved was permitted to disobey tteective with impunity.

While admittedly the later portion of this evideradgsopertains to the retaliation
component of plaintiff's hostile work environment claibremains ooted in and connected to
plaintiff's claim of ongoing hostility becausé his age. And it reasonably can be viewed as a
continuation of the course bbstile treatment attributable to plaintiff's ade.light of that
logical relationship,tiwould be improper to compartmentalize the eviddreteveen the two
forms of illegal anims in a manner thatminishesits potential import as a wholé&eeWest v.

Philadelphia Elecic Co, 45 F.3d 744, 756-57 (3d Cir. 1995) (holding that ttwdlity'

approach cannot support tearme actoror same form of discriminatiomequirements imposéd
by the district court and reasoning thg]"hostile work environment is like a diseadecan

have many symptoms, some of which change over time, lftwhich stem from the same
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root."); Kingv. M.R. Brown, Inc.911 F. Supp. 161, 166 ( E.D. Pa. 1995jr{te a hostile

work environment claim is a “single cause of action,”Westdictates that a jury be permitted
to evaluate instances of impersilde harassment in the aggregate in order to ascertain whether

the incidents collectively created a hostile work environherseealsoVelez v. QVC, Ing.227

F. Supp.2d 384, 410-1(E.D. Pa.2002) {inding multiple incidents of hostility potentially
motivated by different forms of harassment to be probative of employeédls bastronment
claimwhere there was a sufficient nexarsd observing that “[@§aggregating claims undercuts
the totality of the circumstances inquiry, because it ‘robs theantsdf their cumulative effect,
and of course, when the complaints are broken into their component partdagadh more

easily dismissed’) (quoting Jackson v. Quanex Carf91 F.3d 647, 660 (6th Cir.1999)).

When viewed as a whole, the evidence will support a finttiagplaintiff suffered

discrimination because of his age.

The record also will support a finding thhe employer’s conduct rose the level of
severe or pervasiveractors to beonsidered include “the frequency of the discriabamy
conduct; its severity; whether it is physically threatening or humiliating, or acofferesive
utterance; and whether it unreasonably interferes with an employee's \workip@ce.” Harris

v. Forklift Systems, In¢.510 U.S.17, 23 (1993)Of course, the analys&sofocuses on the

“totality of the circumstances,” as no one factor is determinatwrelrews v. City of

Philadelphia895 F.2d 1469, 1482 (3d Cir. 1990).

Plaintiff's proffered evidence is adequaté reasonable jury could firithe repeated
inquiries about quithg/retirement degradingand humiliatingaunting andcomments atut age,
and the removal of discretionary and supervisory dutieshumiliating and demeaning manner

reflect an ongoing course of conduct that was pervagiuethermore, the restriction of access
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and the hiring of @rivateinvestigator to investigate plaintiéind interview s coworkers after
complaining of age discrimination can be viewed as part of an ongoing course of conduct
stemming from a motive tweatplaintiff differently because of age&/iewed as a whole, the
finder of fact can conclude that plaintiff's workplace pervasively was permegtedgebased
discriminatory animus.

Furthermore, a jury could find that these incidents would dettatigmaffect a
reasonable person of plaintiff's agét is well-settled that[tlhe mere utterance of an epithet,
joke, or inappropriate taunt that may cause offense does not sufficiently affechthitons of

employment tamplicate Title VII liability." Weston v. Pennsylvania Department of

Corrections 251 F.3d 420, 428 (3d Cir. 200%gealsoRobinson 120 F.3d at 1300It(follows
from thestatute'rohibitions“that‘not everything that makes an employee unhagpalifies as
[a prohibited act], for otherwise, minor and even trivial employment action&thatitable,
chip-on-the-shoulder employee did not like would form the basis for a discriminatiof) suit.

(quotingSmart v. Ball State University9 F.3d 437, 431 (7th Cir. 1996))0 the contrary, the

Supreme Court made clearttarris v. Forklift Sys., In¢.510 U.S. 17 (1993), that in order for

conduct to fall within the purview of Title VII, the conduct in question must be severe and
pervasive enough to create an "objectively hostile or abusive work environment - ram reewvit
that a reasaable person would find hostileld. at 21-22. The Court has reiterated that by
making it unlawful to discriminate against an individual with respect to the compem4gatios,
conditions, or privileges of employment because of race, color, religion, setamaharigin,
Congress did not limit the scope of Title glprotection to "economic or tangible
discrimination’ but instead intendedd strike at the entire spectrum of disparate treatrok

men and women in employment, which includes working in a discriminatorily hosaleusive
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environment." _Meritor Savings Bank, FSB v. Vinsdii7 U.S. 57, 64 (1986)t hhas also

emphasized that thenere utterance of an ... epithet which engendéensive feelings in an
employee'does not in itself altethe conditions of the recipiesattmployment and create an
abusive or hostile working environment. Such conduct is beyond Title VII's puridawis
510 U.S. at 21. But establishing the existence of a discriminatorily abusive wordneneint
does not require an employee to establish that the conduct affected his or heiogsyahokll-
being or caused the employee to suffer injudg.at 22. Title VlIs protection comes "into play
before the harassing conduct leads to a nervous breakddein ¥What is necessary is a
showing that the abusive environment could reasonably be perceived and acsglgrceived
by the employee as hostile and capable of detracting from job performanceyednti
employment or career advancements, although such actual tangible effectstimed no
demonstrated to offend the ADEA's broad rule of workplace equadity.

There is no talismanic formula for determining whether an environment isiesoiffyc
hostile or abusiveld. The determination must be made lpoking at all the circumstances,
including the frequency of the discriminatory conduct; its severity; whétlsephysically
threatening or humiliating, or a mere offensive utterance; dredhar it unreasonably interferes

with an employe's work performance.’Faragher v. City of Boca Ratph24 U.S. 775, 787-88

(1998) (quotingHarris 510 U.S. at 23)).

The record contains sufficient evidence to support a determination by the fadtfatder
plaintiff was subjected to an objectively hostile or abusive environméaititi?'s supervisors
made repeatecbomments implying that plaintiff shoulglit orretire. Plaintiff was not given a
equal opportunity to apply for the position of Facisti&dministrator when it was first created

and remarks made by €ag suggested that plaintiff's age was a factor in the decision not to
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invite plaintiff to apply. Plaintiff was placed in a position of less pressiygped ofall
supervisory responsibility and told he had to have direct authorization before undestaking
menial and routine tasks. Marriot made demeaning comments and taunted plhilgiffev
performed unpleasant task with remarks that focused on plaintiff' Pagetiff's freedom b
access in the workplace was further curtailed when he made a formal coropéajet
discrimination. An investigator was hired to investigate plaintiff and interviewdwgorkers.
And plaintiff's considerably youngero-worker was not required to cquy with the same
directivesthat appeared to be a precursor to disciplinary action after the two got into aagerkpl
altercation. Plaintiff filed charges of discrimation on two separate occasions prior to resigning.
This series of events is more thaufficient to support findings that plaintiff's work environment
would detrimentally affect a reasonable worker of plaintiff's age andiffigoetceived the
workplace as hostile and was detrimentally affected by it.

With respect to the fifth prong, the existence of respondeat superior liadbilitsy could
find that this prong has been méthe Supreme Court has made clear that although Title Vil is a
remedial statute, its primary objective is to avoid haFaragher524 U.S. at 806.
Consequently, the law and regulations under Title VII have recognized the en'gloy
affirmative obligation to prevent violations and afford protection to those who maanedde
efforts to discharge that duty. Similarly, employees have a coordinateodugyg # reasonable
means made available by the employer to avoid or minimize any injury or damageag fiom
Title VIl violations. Id. In order to accommodate these principles, the Supreme Court adopted
the following approach for the imposition of vicarious liability where a supengsavolved:

An employer is subject to vicarious liability to a victimizemployee for an

actionable hostile environment created by a supervisor with immediate (or

successively higher) authority over the employee. Whdanmgible employment
action is taken, defending employer may raise an affirmative defense to liability
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or damages, subject to proof by a preponderance of the evidence.... The defense
comprises two necessary elements: (a) that the employer exercised reasonable
care to prevent and correct promlyy [agebased harassing behavior, and (b)
that the plaintiff employeanreasonably failed to take advantage of any
preventive or corrective opportunities provided by the employer or to haoml
otherwise. ... No defense is available, however, when the supervisor’s
harassment culminat@s a tangible employment action, such as discharge,
demotion oundesirable rassignment.
Id. at 8078. These tenants give sufficient recognition to liability that condynis recognized
where the supervisor is aided in the misconduct by virtue of his or her authority over the
employee, while giving credit to employers who recognize their affirmativeatigigto prevent
violations and make reasonable efforts to discharge that duty.
In a companion case Earagherthe Supreme Court defined a tangible employment
action as one that “constitutes a significant change in employment status, sy, ditng,

failing to promote, reassignment with significant differenpogssibilities, or a decision causing

a significant change in benefits.” Burlington Industries, Inc. v. Ell&24 U.S. 742, 761

(1998). It likewise may be established by demonstrating a materiallysadsigange based upon
other indices that are uniqteethe particular situationld. (citing with approvaCrady v.

Liberty National Bank & Trust Co. of Indian893 F.2d 132, 136 (7th Cir. 1993)). In contrast, a

demotion without change in pay, benefits, duties or prestige or evessaigeiment to as

convenient job or location is insufficienid. (citing with approval Kocsis v. MuliGare

Management In¢97 F.3d 876, 887 (6th Cir. 1996) & Harlston v. McDonnell Douglas C8p.

F.3d 379, 382 (8th Cir. 1994)).

Plaintiff has proffered evidence that can support a finding of a hostile or aluskiag
environment fostered by various acts from his supervisors. All of the actions Saethabove
that constitute plaintiff's evidence in support of his hostile work environratett actions

taken by plaintiff's supervisors or upplavel management. Plaintiff's evidence is capable of
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supporting a finding that plaintiff was not promoted into a position of supervision that
encompassed in large pé#re daily activities he had been performing fome time. Defendants
have not establishexhy form of a workplace artiarassment policy. Consequently, the
requirements for respondeat superior liability can be satigfiddr either approach

Finally, plaintiff has proffered sufficient evidence tvance the constructive discharge
component of his hostile work environment claifhostilework environment claim premised
on constructive discharge requires the plaintiff to proffer evidence that theionsdit the
workplace were smtolerablethata reasonable person “in the employee’s shoes” would resign.

Clowes v. Allegheny Valley Hosp991 F.2d 1159, 1161 (3d Cir. 1993) (citing Gray v. York

Newspapers, Inc957 F.2d 1070, 1079 (3d Cir.1992) (quoting Goss v. Exxon Office Systems

Co., 747 F.2d 885, 887-88 (3d Cir.1984))hile this inquiry is facintensive and must be done

on a casdy-case basis, grounds that have been recognized as sufficient to support submitting
such a claim to the jury include: (1) being threatened with discharge; &) usgedor it being
suggestdthat the employee retire; (3) demotion or reduce in pay or benefits; (4) invgluntar
transfer to a less desirable position; (5) andaltering of job responsibilitie€lowes 991 F.2d

at 1161. Furthermorgyhether the employee maday complaints or requests for meaningful
changs in supervision or the environment, and, if so, the employer's actions in response are als
pertinent. Id.

First and foremost, the hiring of an investigator to investigate plaintiffraadiew his
co-workers, whether done as ongoing harassment or retaliation, or both, provides mare tha
sufficient basis for a finding that the workplace became so intolerable iba$@nable person
would feel compelled to resign. It is difficult to conuup employer conduct that is more

alienating, ostracizing or humiliatingsuch conduct clearly is aimed at ending the employment
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relationship and outright invites the employee's resignation. And while Foundatkas much
of the fact that Network wagé entity that did so, the actual conduct was done during the time
plaintiff worked for Foundation and directly prior teshésignation. Undertaking such measures
could only adversely effect the existing employment relationship, whiclatinie was
between plaintiff and Foundation. Givéimnis setting andhe continuity of supervisory aridgh-
level officers between the two entities, Foundation cannot place itself behindes€liall and
avoid potential responsibility for this conduct.
Furthermoe, daintiff has offered evidence to suppfmtr of the five grounds
highlighted inClowes Plaintiff has profferedevidence thahis supervisorsepeatedly asked
when he was going to quit cgtire. Plaintiff waspassed over for promotion artfectively
demoted. Thereafteng was stripped of any discretionalgcisioamaking andall supervisory
duties were removed. Plaintiff's job responsibilities were altered wherageaguired to report
to Marriott before performingven menial daily tasks, dmwvas no longer permitted to schedule
and disburse co-workers to f@m even routine maintenance work:hat plaintiff did not
explore other options before submitting his resignation, and was encouraged to retuin to wor
after sibmittinghis resignationmerelyprovides counter evidence for the jury to consider.
Accordingly, plaintiff has proffered sufficient evidence to permit the juryrtddi hostile
environment existed that would lead a reasonable employee of his age to resign.
Foundatiorfurtherasserts that it cannot be held liable for events that occurred prior to its
formation. It contends that the events that occurred after the transfer aba pbiletwork's
employees and responsibilities do not rise to the level of severity necessappbort a claim of
hostile work environment resulting in constructive discharge. Foundation’s arggment i

unavailing for a number of reasons.
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In National Railroad Passenger Corp. v. Morda®6 U.S. 101 (2002), the Court

distinguished between discreatiscriminatory acts and hostile environment claims. Hostile
environment claims are based on the cumulative effect of individual acts adiecepeaduct,
any one of which may not be actionable on its owghat 115. It is the cumulative effect of
suchacts over a period of time, perhaps even years, that elevates the series dhadts/a of

an “unlawful employment practice.ld. at 115-17.

As this member of the court made cleatake v. AK Steelthe general premise of
defendant’s positiothat it cannot be held liable for acts of its predecessor's employees over
which it could not exercise control does not automatically apply to hostile work envitbonme
claims where the new employer had reason to know of the hostile working cond2@aBsWL
1158610 at 23 (W.D.Pa. 2006) (“[W]here a new employer discovers or should have discovered
an existing hostile environment at a recently acquired facility and ther&aféeto take prompt
and effective remedial measures calculated to eliminatesigmployer in effect permits the
cumulative effect of the separate acts occurring before its ownership tousofjti By not
taking action, the new employer becomes “responsible for the culminatiors dbantng a
single ongoing unlawful employmentagatice.” Id.

For Foundation to be held liable for acts occurring before the company’s egjdtesnc
acts must (1) be part of a series of separate acts that collectively consgtingke ainlawful
employment practice in the form of an actionable hostile work environment and (2)aioand
must have become aware of the hostile environment and permitted it to continue during its
ownership.Ild. These are issues to be determined by the fact finder provided plaintiff has

proffered sufficient evidence to support such findinigs.
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In concluding that Foundation’s potential liability is factually dependent iipon
responsibility for ongoing (and thus related) acts occurring under it ywa¢chave not
overlooked the general principles underlying thetaloe of successor liability under Title VII,
and concomitantly the ADEA. That doctrine is derived from equitable principles andgpan
aggrieved employee to enforce against a successor employer a claimmoenptdg or she could

have enforced againhthe predecessoRego V.ARC Water Treatement Company of, B8l

F.3d 396, 401 (3d Cir. 1999). The policy is designed to protect employees when ownership of
the employer suddenly changes. Pertinent considerations include “(1) continuityaticoser

the workforce of the successor and predecessor employers; (2) notice to tsemusrployer

of its predecessor’s legal obligation; and (3) ability of the predecespootide adequate relief

directly.” 1d. at 402 (quotingCriswell v. Delta Airlines, Inc, 868 F.2d 1093, 1094 (9th Cir.

1989)).

Plaintiff presents sufficient evidence to support a finding that there wéawbnin the
operations and managerial workforce of Network and Foundation. First, the hsahrchi
reporting structure of thevo entities virtually were identical. Marriott remained plaintiff's
immediate supervisor and Welch plaintiff's sole helper. The only change teahsisTallarico
essentially taking over the position held by Laeng. However, there if@esufconnection
between the two, as Tallaraco is Laeng’s brethdaw and both serve on the same board of
directors. Laeng provided mentoring to Tallarico and oversight after heobksbter. Given
the minimal changes in work force, any argument that Foundation did not have notice of
plaintiff's previous complaints to the EEOC or the environment that existed understiiees

of Network is unavailing. Accordingly, plaintiff has presented suffioeemdence to support a
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finding that Foundation had notice of the environment that existed under Network al afres
the continuity of the supervisors and workforce.

Foundation also can be charged with knowledge of plaintiff's complaints of
discrimination. Both of plaintiff's charges of discrimination agawetivork had been filed
before Foundation was broughtarexistence. The charges essentially were le\adathsthe
samemanagerial workforce that was transferred to Foundation. And the evidencelai&# to
the events occurring on Network's wateitl supportplaintiff's hostile work environma claims

against Network. Compairzozowski v. Correctional Physician Services,,I860 F.3d 173,

178 (3d Cir. 2004) (Weis, )\ J(whereRegofactors can be satisfied and the plaintiff's claim is
neither unduly strengthened or weakened against the successor, there isimpttapgr about
applying the doctrine of successor liability in the employment setting)lldi®that
Foundation can be found liable for the entire unlawful employment practiceefigheufficient
evidence to permit a finding that Foundation permitted the environment to remalia &ibesr it
assumed control over it.

Plaintiff has proffered sufficient evidence to support such findings. Fiesevidence
surrounding the hiringf an investigator implicates Foundation. Network is the entity that
supposedly hired the investigator. But the investigation and interviewing of filaica-
workers occurred in 2008 when plaintiff was employed by the Foundation. Given theaberla
management personnel between the two entities and the fact that Network thah hire
investigator to probe an individual who worked for Foundation, the finder of fact could make
findings as to both requirements on this evidence alone.

Moreover, plaintiff has advanced the evidence surrounding the incident with Welch.

While Foundation seeks to minimize the import of this incident by isolating it from all other
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evidence, such a myopic view is inappropriate. It is plaintiff's contentioNtbih essenally
was hired as an individual to replace plaintiff once he was no longer workingéoddets, and
plaintiff was required to train Weh. Welch verbally assaulted plaintiff on the job site and then
left without explanation. Plaintiff was told to f&h up, clean up the site, and find Welch. Both
were to come and meet with Marriot and Tallarico. When Waid plaitiff arrived at the
office, Weld left and said he would meet with the supervisors the next day. Plaintiff explained
to Marriot and Tdhrico that Welb had verbally assaulted him. According to plaintiff, Marriot
and Tallarico refusetb take any action against Wkland began to counsel plaintiff about
effective stress managemetlaintiff perceived this as another example of harassaimed at
him.

Although the jury may agree with Foundation that‘tield incident is much to do
about nothing, it can also be viewedyasanother example of defendants' managerial staff
displaying overt favoritism to younger workers and expectlamiff to comply with a different
and more scrutinizing workplace protocol. To be sure, such conduct does not rise to thie level
disparate treatment. But it need not do so for the purposes of proving a hostile work
environment. And it follows that when viewed in the light most favorable to plaintiff and
considered with the entire work environment that can be attributable to the manager
employees that continuedttv Foundation, it can be rationally found to be a basis for finding
the elements fosuccessor liability and constructive discharge against Foundation.
lll. Plaintiff's Constructive Discharge Based on Protected Activity Gaim

Plaintiff alleges that defendants created a hostile work environment intretsfica
claimshefiled with the EEOC. Plaintiff presents the following evidence in supfbrplaintiff

was forbidden to enter the administrative offices immediately after filingra @lah the EEOC,;
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(2) on two occasions Marriott taunted plaintiff by making reference todhg of watching an
older manperform unpleasant tasks and demeaning comments focusing on plaintjft3)age
Marriott allegedly apologizethterand told plaintiff that it was his directive to either get plaintiff
to quit or do something to justify firinigim; (4) Network hired a private investigator to
investigate plaintiff and interview plaintiff's eworkers; (5) after amuch younger cevorker
disregarded a directive to report to management following a workplace emgtine coworker
was notreprimartded or punished.

A prima faciecase of retaliation requires the plaintiff to proffer evidence demonstrating
the following: “(1) [he] engaged in conduct protected by Title VII; (2) after oreszopbraneous
with engaging in that conduct, [his] employer took an adverse action against(B)irttle
adverse action wdmaterially adverseand (4) there was a causal connection between [his]
participation in the protected activity and the adverse employment actiame v. Potter220
Fed.Appx. 120, 127 (3d Cir. 2007) Plaintiff's retaliation clairris controlled by the threstep

burden shifting McDonnell Douglanalysis, as outlined abov&eeMoore v. City of

Philadelphia461 F.3d 331, 342 (3d Cir. 2006) (“If the employee establishes this prima facie

case of retaliation, the familiddcDonnell Douglasapproach applies.”).

In Burlington the Supreme Court clarified that the emetialiation provision is not limited
to “workplacerelated or employmentlated retaliatory acts and harnFurthermore,tiis not to
be construed as “forbidding the same conduct prohibited by the antidiscriminatiosigrdvi
Id. Retaliatory actions can be found to be “materially advefsleey would have the effect of

“dissuad[ing] a reasonable worker from making or supporting a charge of drsationi”

Title VIl jurisprudence applies with equal fort®eclaims made under the ADEA because “the
substantive provisions of the ADEA ‘were derivadaec verba from Title VII.””  Trans
World Airlines, Inc, 469 U.Sat121 (quoting Lorillard v. Pongt34 U.S 575, 584 (1978)).
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Burlington, 548 U.S. at 2415 (what is materially adverse “often depends on a constellation of
surrounding circumstances, expectations, and relationships which are not fulleddyptar
simple recitation of the wordssed or the physical acts performed”).

Although it protections are broad, the anti-retaliatory provision does not protect an
employee from all forms of retakion. Requiring a plaintiff to show “material adversity” serves
the important purpose of septing “significant from trivial harms.ld. at 2415. Such an
approach is necessary because, as previously noted, the Court has repeatediyeshipaas
Title VII “does not set forth ‘a general civility code for the Americankpdace.”” 1d. (quotirg
Oncale 523 U.S. at 80; and citirifaragher524 U.S. at 788) (judicial standards for sexual
harassment must “filter out complaints attacking ‘the ordinary tribulatibtieeavorkplace, such
as the sporadic use of abusive language, gaetied jokes, and occasional teasing’ ’l)).
other words, “[a]n employee's decision to report discriminatory behavior cannot inenthat
employee from those petty slights or minor annoyances that often take plaard and that all
employees experienceld. (noting that “courts have held that personality conflicts at work that
generate antipathy” and “ ‘snubbing’ by supervisors and co-workers” aretiootedate under 8
704(a)));seealsoJensen435 F.3d at 451 (“[Title VII] does not mandate a happy workplace.”).

The above standards for judging harm are to be administered from an objectiv& point
view. Id. The court is not to delve into the subjective feelings of the empltmee.

In utilizing the objective standard close attention is to be paid texon‘Context
matters.” Id. It is important to recognize that “[t]he real social impact of workplace behavior
often depends on a constellation of surrounding circumstances, expectations, mms$hgat
which are not fully captured by a simple tation of the words used or the physical acts

performed.” 1d. (quotingOncale 523 U.S. at 81-82). A work schedule change “may make
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little difference to many workers, but may matter enormously to a young nvatheschool age
children.” Id. (citing in supportWashington420 F.3d at 662 (finding flettme schedule
critical to employee with disabled child)gimilarly, “[a] supervisor's refusal to invite an
employee to lunch is normally trivial, a nonactionable petty slighit. to retaliate by extuding
an employee from a weekly training lunch that contributes significantly taripeogee's
professional advancement might well deter a reasonable employee fr@iaioomy about
discrimination.” Id. at 2416 (citing 2 EEOC 1998 Manual § 8, p. 8-14).

Prong four, the causation prong, linking the protected conduct to the adverse action,
requires arassessent of whether a reasonable jury could find the employer’s conduct to be
motivated by a retaliatory animugd. at 128. In undertaking this analisit is appropriate to
consider (1) the “temporal proximity” between the protected activity andldgedlretaliatory
conduct and (2) “the existence of a pattern of antagonism in the intervening pdeoden435
F.3dat450.

A retaliation claim lbsed on a hostile work environment can go forward if that plaintiff
can show thata reasonable employee would have found the alleged retaliatory actions
‘materially adverse.” ” Moore 461 F.3d at 341. In considering the plaintiff's evidence, “the
overdl scenario” must be analyzed to ascertain the employer’s motivatarg 220 Fed.

Appx. at 132 (citinglensen435 F.3d at 450). The inquiry focuses on whether a reasonable jury
could find that the employer’s actions were motivated by a retaliatonuanthus creating a
hostile work environmentHare 220 Fed. Appx. at 132.

Plaintiff hasproffered sufficient evidergcto support a prima facie case of liatan.

Following his first charge of discrimination Marriot made humiliating and demgaamments

to plaintiff and taunted him in a manner that highlighted the very type of animus ptina
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basis for his chargeThese comments, according to plaintiff, were made because as Marriott
later confidedhe had beedirectal to force plaintiff to quit or provoke him into doing something
to get fired. Immediately after his second EEOC claim plaintiff sagoped of further

workplace freedoms when he was prohibited from accessing the dtmmaf the

administration building. No explanation was offered for this sudden chatajatifs most
significant piece of evidence is Network’s hiring of a private investigaitis occurredféer
plaintiff’'s second claim with the EEOGNelchactuallyconfided in plaintiff that he felt
compelled to geak regatively about plaintiff for fear of losing his job.

Any oneof the above actionsrepeatedlypeing humiliated and taunted in a demeaning
fashion by a direct supervisdreing restricted iexercising anyreedons in performingeven the
mostroutine aisksor activities in the workplacend beingnvestigate by a private detective
and having one's co-workers interviewed during the course of this precestd intimidate
and dissuada reasonable person fraamplainingof workplacediscrimination. Two of these
bases properly can be attributable to Network and the jury may be convinced thahtheflan
investigator properly is attributable to both defendants. Thus, each defendant imaydoe
have engaged in a materially adverse actiondlatron of the anti-retaliation provisions of the
ADEA.

There is also sufficient evidence to support a causal link between the protected conduc
and the materially adverse act®f coursethe record must contain sufficient egitte from
which the finder of fact can causally link the materially adverse action tol¢igedlretaliatory

animus. Estate of Smith v. Marasc818 F.3d 497, 512 (3d Cir. 2008guren W. ex rel. Jean

W. v. DeFlaminis 480 F.3d 259, 267 (3d Cir. 200A)Vhere a challenge to the sufficiency of a

plaintiff's evidence has been made as to causation, two central factordlgeerarought into
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play: (1) the “temporal proximity” between the protected activity and theeallsgaliation and
(2) the existene of any “pattern of antagonism in the intervening peritkiisen435 F.3cdat

450 (quoting Abramson v. William Paterson Coll. of New Jer269 F.3d 265, 288 (3d Cir.

2001) and Woodson v. Scott Paper,d®9 F.3d 913, 920-21 (3d Cir. 1997)). “Timialone

raises the requisite inference when it is ‘unusually suggestive of retalmtdive.” 1d.

(quotingKrouse v. American Sterilizer Cdl26 F.3d 494, 503-04 (3d Cir.1997)). “But even if

‘temporal proximity ... is missing, [it is appropriatg tlmok to the intervening period for other
evidence of retaliatory animus.Id. This is because the motivation of any individual is a
question of fact, the resolution of which cannot be reduced to an application of one particula

formula or another, &rell v. Planters Lifesavers CQ06 F.3d 271, 286 (3d Cir. 2000); Moore

v. City of Philadelphia461 F.3d 331, 346 (3d Cir. 2006). Thus, where the issue of the legal

sufficiency of the evidence on causation has been raised, it is important to calsitidre
proffered evidence as a whole to determine whether it “may suffice to raiséetienae.”
Jensen435 F.3d at 450 (quotirfearrell 206 F.3d at 280 and citing in support Kachmar v.

SunGard Data Systems, In&09 F.3d 173, 178 (3d Cir.1997) (“The element of causation, which

necessarily involves an inquiry into the motives of an employer, is highly cagesific.”)).

The events that can be viewed as retaliatoltgwed in fairly close in proximity to
plaintiff's filing of his charges. Furermore, the record will support an ongoing history of
antagonism between plaintiff and Marriat well as other upper level managerial employees
such as Laeng and Tallaricdt further will support a finding that upper management had given
directives ad taken actions to make the workplace humiliating and hostile both befoadt@nd
the chargés) were filed. In short, plaintiff's proffered evidence wowdtlow a reasonable jury

to conclude that plaintiff was treated adverdelyhavingfiled claimswith the EEOC, and that
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such treatment would deter a reasonable person from exercising theirSegtisre 220 Fed.
Appx. at 133.
IV. Admissibility of Evidence

Finally, Foundation's wholesale attack on plaintiff's evidence as inadaibsarsay and
remoteas it relates to Foundation is both premature and misunderstands the purposes for which
Marriott's and other managerial employee's statentame adntied. Plaintiff's supervisors
were decisionmaksiand agergof Networkand remarks by themeflecting inherenagebias are

neither hearsay nor stray remarl&eeAbrams v. Ligholeir, In¢.50 F.3d 1204, 1214-15 (3d

Cir.1995) (age related comments by supervisor were probative of supemstute toward
older workers and thus admissiblesoevidentiary challenge as inadmissible hearsay and

unrelated to decision under review); Walden v. Geétaefic Corp, 126 F.3d 506, 521 (3d

Cir.1997) (“Our cases distinguish between discriminatory comments madditguals within

and those by individuals outside the chain of decisionmakers who have the authority [over the
employee].”);Abramson 260 F.3d at 286 (“Under our case law, it is sufficient if those
exhibiting discriminatory animus influenced or participated in the [adverspment

decison]” (collecting cases in support)Nor does the fact that the statement was made years

before the event in question bar its use to show inherent bias. Roebuck v. Drexel UnB&2sity

F.2d 733, (3d Cir.1988) (upholding admissibility of discriminatmrgnment by decisionmaker
five years before adverse employment action). And it is beyond question that evidence
sufficiently reflecting harassing or discriminating bias is admissible teepgrdent or motive, the
existence of a hostile environment andig@xeé Aman 85 F.3d at 1086Indeed, such evidence
can at times be critical to the interpretation of ambiguous treatment or the ganasahient of

an employeeHurley v. Atlantic City Police Dept174 F.3d 95, 111-12 (3d Cir.1999).
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Here, the stataents by plaintiff's immediate supervisors have a number of purposes that
are separate from the question of whether those in upper management acec#y gilaintiff's
supervisors to undertake such initiatives. The very utterance of the statare@ndbative to
the intent and bias d¢fiedeclarant, their impact on the environment as it relates to the way it
would be perceived blyoth plaintiff and a reasonable employee of plaintiff's age, and theafjener
attitude of those o were placed in immed&tharge of Foundation's workforce.

Consequently, Foundation's blanket challenge to such evidence at summary judgrhbet mus
rejected.

For the reasons set forth above, Network's motion will be denied and Foundation's
motion will be granted as to plaintiff's failure to promote/hire claimd denied in all other

aspects. An appropriate order will follow.

Date: September 17, 2010

s/ David Stewart Cerc®
David Stewart Cercone
United States District Judge

cc: Neal A.Sanders, Esquire
Dirk D. Beuth, Esquire
Law Offices of Neal Sanders
1924 North Main Street Ext.
Butler, PA 16001

John E. Quinn, Esquire
Portnoy & Quinn, LLC

36" Floor, One Oxford Centre
Pittsburgh, PA 15219

38




Stephen J. Mirizio, Esquire
Stephen). Mirizio Law Offices
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