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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRIT OF PENNSYLVANIA

ROBERT WISE, )
)
Plaintiff, )
)
V. ) Civil Action No. 07-1701

COMMONWEALTH OF
PENNSYLVANIA DEPARTMENT
OF TRANSPORTATION,

JOSEPH SZCZURCAROL COLLINS,
andDAVID ENICK,

~— e — ~

Defendang.

MEMORANDUM OPINION

CONTI, District Judge.
I ntroduction

Pending before the court is a motion for summary judgment (Docket Nble23)y the
Commonwealth of Pennsylvania Department of Transportation (“PennDOT"), Joseqin Szc
(“Szczur”), Carol Collins (“Collins”), and David Enick (“Enickdnd together witfPennDOT,
Szczur, and Collingdefendant). Defendantseeksummaryudgment intheir favor with
respect to all claims asserted by RaWise (“plaintiff or “Wise”). Plaintiff's claims arebased
upon alleged retaliation after he engagegrotectedspeech Plaintiff brings claims for: (1)
retaliationin violation ofhis FirstAmendment right to freedom of speech under the United
States Constitution, pursuant to 42 U.S.C. § 1983; an@t@)ationin violation ofthe
PennsylvanidVhistleblower law, 43 Pa. CONS. STAT. 88 1421 et seq. After considering the

submissions of the parties, defendants’ motion will be denied with respect to bothlbeaamse
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genuine issues of material fact exist concerning whether defendants retajated plaintiff in

violation of § 1983 and the Whistlebver law.

Factual Background

A. Plaintiff's investigation into coworkers’ waste

PennDOT hiredVisein May 1980. (oint Concise Statement of Material Facts (“J.G.S.”
(Docket No. 44) 1 3.During the relevant time period, plaintiff was employed as an equipment
operator. id.) PennDOT has an office in Greensburg, Pennsylvanid] @ld. AlthoughWise
did not work in the Greensburg office on a daily basis, Julie Montefiattsmteparte”)and
Wise became aware of an inordinate amount of time Barbara Smith (“Samth'Mark McKay
(“McKay”), both PennDOT employees, spent socializing in the Greensburg affick 4()
Wise and Monteparte became concerned taxpayer money was being usmidiaethetime
McKay and Smith spent socializing during work houtsl. { 9) Smith was Monteparte’s
immediate supervisor for a portion of the time relevant to this actabr{] ¢.)

Wiseasked Monteparte to keep a retof McKay's activities irnthe Greensburgffice.
(J.C.S. 1 53.Wise asserthe would have asked Monteparte to keep a similar réocoahy
foreman, if the same concerns were raised against that faréDeis.” App. (Docket No. 28
Ex. 19 (“Wise Dep. Docket No. 2Bat 7:72.) Wisefelt compelled to conduct an investigation
into McKay's actions because covorkers had expressed concerns about McKay to Wise, who
had strong connectiongth the American Federation of State, County, and Municipal
Employees council (“ASCME union”). (Pl.’s App. (Docket No. 37), Tab B (“Wise Dep.
Docket No. 37”) at 64a-65a.) Wise’s father, Roy Wise, was the council director AF8EME

union. (d.) The relationship between McKay and Smith, who was married to armmo#re was



the subjecbf widespread rumor among PennDOT employees. (Pl.’s App. (Docket No. 37), Tab
C (“Enick Dep. Docket No. 37”) at 1428I.’s App. (Docket No. 39), Tab G (“Collins Dep.

Docket No. 39”) at 344a.) Wise recommended PennDOT compare McKay and Smith’s
government-issued cell phorecords, examintheir mailingsto each other, and compdheir

leave and training recordg).C.S. 1 70.)

Wise’s investigationnto McKay's conductyielded information concernirgtrip McKay
took to Aruba while on sick leavthe utilization oftwo PennDOT trucks for personal use, and
the abuse of ovéme pay (Wise Dep. Docket No. 37 at 63, 71:F8.’s App. (Docket No. 38),
Tab F (“Szczur Dep. Docket No. 38”) at 3034a; De$.” App., Tab 11 K. C (“Wise’s
Commonwealth Employee Witness Statement Docket No.)2Bave Mersing, an assistant
managertold Wise thaMcKay was on the Aruba trip(Wise Dep. Docket No. 37 at 73.)
Shortly thereafter, Monteparte informed Wise that McKay was onaalel(ld.) As a result of
her participation in the investigation, Montepasgeeived a written reprimand dmarch 29,

2006 for divulging confidential information regardiNgKay's payroll and leave records.
(Defs.” App., Ex. 21.)

As early a20000r 2001, Wise expressed concerns to Westmorelaneht managers
about the amount @ime McKay and Smith spent together. (Wise Dep. Docket No. 23 at 65-
66.) Szczur the district executive for Wise’s distristatedthe amount of information an
employeeshould gather to support an allegation of perceived waste to a supervisor, county
manager, or him was never communicated to PennDOT emploffies.App., Tab F (“Szczur
Dep. Docket No. 38”) at 298a.) PennDOT encouraged employees to report concermgaatmou
and misconducgven if the concerns welaer proved to lack merit. (Szczur Dep. Docket No.

38 at 243a.) On May 5, 2005, Szczine district &ecutive for dstrict 12-0, and Karl Ishman,



district executive for dstrict 11-0, issued a memorandum encouraging employees to report
workplaceimproprieties in response to a local televisexposéeaturingPennDOT employees
conducting personal business or otherwise not performing PennDOT business durivgrtheir
hours. (J.C.S. { 11Districts 11-0 and 12-0 were the districts in which PennDOT employees
relevant to this lawsuiwere employed.ld.)

In or around July 2005, Wise provided Enick, the Westmorelanohty maintenance
managerwith specific informationgenerated by Montepartedgbservations, about Smith and
McKay. (Id. 16, 19.) Enick, however, did not provide/ise withfeedbackconcerning the
investigationof McKay. (Id. 1 20.) Wise subsequently delivered to Szczur specific information
about Smith and McKay — the same information he provided to Enidky 2Q) After
receiving the informatiorSzczur held a meeting with Wise concerning the allegations of waste
against McKay and8ith. (Id. § 21) Due to his dissatisfaction with the outcome of the megting
Wise contacted the secretaryRénnDOT — the agency’s top administratdd. {22.) Wise
took this step because thecsetaryhad previouslyssued letters to PennDOT employees inviting
personal calland lettergo him concerning allegations of abuse and misconduct. (Pl.’s App.,
TabD (“Enick Dep. Docket No. 33 at 210-11aPl.’s App. (Docket No. 39), Tab | at 455a.)
According toan enail authored byCollins, a labor relations analys$zczurwantedto read Wise
the“riot act” for contacting the secretaryPl.’s App.,Tab |, Wetzel Dep. EX7 at485a.)

B. Defendants’ alleged retaliatory actiors

Onor beforeJanuary 25, 2006, Szczur heldecond meetingith Wise, during which
Szczur ordered Wig® submit a written witness statement and all documentation he possessed
concerning McKay (Wise Dep. Docket No. 3at54-55a.) Wise complied with the order and

submitted several written witness statements and documentation concerning MicKaAfter



the meetingWise and Monteparte received a meamolum dated February 15, 200d&ifying
themthat they wereinderinvestigaton for: (1) falsifyingPennDOTrecords or providing false
information;(2) loafing or other abuse of time during work hours; @&)drterfering with an
employee’s performance of duties by talking or other distractions. (RIps(®ocket No. 39),
Tab IEx. 5 at491a) Enickledthe investigation into Wise conduct. (Pl.’s App(Docket No.
39), Tab IEx. 6 at497a.)

Following the investigation into WigconductPennDOTdetermined disciplinary
action wasotwarranted.(Pl.’'s App., Tab Ex. 8 at459a-60a.)While Enick did not believe
Wise prepared investigativebcumentation concerning McKay during work hotnes believed
Wise violated other work rules which warranted disciplinary act{&mck Dep. Docket No. 38
at 215a-16a.) Enick’s belief that Wise should be disciplined was contrBgnttDOT’s
decision (Id.) Dale Wetzel, chief of labor relations, stated discipline was not warrantaddsec
Wise did not violate anennDOTrule. (Wetzel Dep. Docket No. 39 at 437a.)

Enick believedWiserequired an advanced form of disciplioe;'shock and awe”
discipling to stop Wise from using PennDOT resources to coralpetsonalendetta against
McKay. (Enick Dep. Docket No. 38 at 196d.) Enick wrote an email on March 14, 2086, t
weeks after the predisciplinary conferenaenting his frustratiothat Wise’s discipline was
being delayed and circumvented by authorities in Harrisburg. (Pl.’s App.,(Taketzel Dep.
Docket No. 39 Ex. 10”) at 486a.) Enick’s frustrations stemmed from his belief that he had the
“goods” onWise andfailing to disciplineWisewould preven&nick from controling Wise’s
next move. Id.) Enick fearedVise would “grow stronger if left unpunished.ld.)

In an emaildated April 12, 2006 seftom Mellissa Mullen(“Mullen”) to Collins and

forwarded to Szczur, Mullestatal: “[W]e don’t want to put in writing any type of language that



appears to violate an employee’s right to make good faith reports or to uigpdinkesic] like

other employees.(Pl.’s App. (Docket No. 39), Tab | Ex. 9 at 477a.) The next day, April 13,
2006 — one month after Enick’s email — Enick issued a direct order to Wise. (Szczur Dep.
Docket No. 39 Ex. 8 at 459a-60alhe direct order regnized Wise had not violated the rules
for which he was chargedld() The direct order requira/iseto seekpermissiorfrom Enick
before entering?ennDOT’s Greensburg facilityd() Rick Metzler (“Metzler”), Wise’s
supervisor, stated he required Wise to travel to the Greensburg facilityaoparorkrelated
tasks. (Pl.’s App., Tab | (“Metzler verified statement Docket No. 39”) at 4®p fefendants
concede plaintiff's job duties required him to visit the Greensburg faoiityccasion. (J.C.S. |
32.) After the direct order was issued, Enick instructed Metzler that Wiseaw/&s go to
Greensburg for any reasorid.(11 7, 9.) Enick further instructed Metzler to keep “Wise behind
and find something for him to do at or out of the Adamsburg stockpile if the other emplagees h
to go to Greensburg for meetings or trainingd. { 7.)

Wise asserts the direct order prevented him from attending mandatory maatings
training sessions at the Greensburg facility. (J.C.S. 11 31, 35.) Enick believedamanda
meetings at the Greensburg facility overrode Wise’s need to obtain pemisgnter the
facility, but this belief was never communicatedVise. (Enick Dep. Docket No. 38 at 217a.)
Szczurstatedsome meetings held at t&eensburdacility wereimportantbecausehey
involvedsafety trainingand employees not in attendance would be at a disadvantage in relation
to their peers. (Szczur Dep. Docket No. 38 at 264a-65a.) On one ocfsidenickissued the
direct orderWise remaineautside the Greensburg facility while it was rainbegause he did
not oldain permissiorto enter the facility (Wetzel Dep. Docket No. 3&447a-48a.)

Wise’sAFSCMEunion filed a grievance alleging tiAgril 13, 2006 direct order vgaa



form of discipline. (Pl.’s App., Tab | (*Sgro verifietesement Docket No. 39”) &06af 12)

A typical letter of reprimandemains in an employee’s persohfile for two yearsandsuch
letters can result in imposition of more severe discipline should there beialtlegztadditional
rule infractions. Id. at 5054 7.) The direct orderhoweverremainedn Wise’s personnellg
for four years, and violations die direct order[Wwould] be considered insubordination and
grounds for disciplinary action.{ld. § 8) A direct order of this typkadnever beenssuedto
any other PennDOT employeé&eeld. 6 Wetzel Dep. Docket No. 39 at 454w czur Dep.
Docket No. 38 at 312.)

Wise assertde direct order preventddm from obtaining maintenance on his truck.
(J.C.S. 1 31.)Wise contendde direct order discouraged him from applying for promation
because certaiduties had tde performedat theGreensburdacility. (Wise Dep. Docket No. 37
at 86a-88a, 106a-0jaAfter Enick issuedhedirectorder, Wise thought hisssignedvorkload
was more onerous and believiedwas the subject of speculation anonoramong ceworkers
due to his absence from the Greensburg facility. (J.C.S. WiBgwasembarrassed to such a
degree that heo longer wanted to go to the Greensburg facility. (J.C.S. §43.)

Wise assertPennDOT delayedn applicatiorhe submittedin July 2006for conducting
anoutside business. (Wise Dep. Docket No. 37 at 89mpl&yeesvere required to file a
supplementary employment request formvtok outside their PennDOT employment, and
PennDOTwasobligated to contact aamployee within fifteerdays if additional informatiowas
needed for approval.ld. at 89a, 94a;Before Wise filed this lawsuit, PennDOT determined
there was no conflict between his PennDOT duties and his outside business. (Wise Refp. Doc
No. 37 at 89-94.)Wise’sapplication howeverwas lostfor over a year (Wise Dep. Docket No.

37 at 89-94.)Wise failed to include a required affidavit with the form when he tited



applicationin July 2006. (Defs.” App. (Docket No. 23), Ex. 44  4.) PennDOT never notified
Wise aboutthe missing affidavit.(Wise Dep. Docket No. 37 at 94aWVisefiled a second form
with the required affidavit on July 3, 2007. (Defs.” App. Ex. 44 §5.) The supplementary
employment request formas appoved on August 6, 2007 — prior to thileng of this lawsuit on
November 20, 2007.(Id. 16.) Wise'sdistrict human resourcdfizer asserted the lapse in
approval did not preveWwisefrom conducting business outside his PennDOT employméht. (
17)

Wiseasserts hevasnot the only PennDOT employedno allegedly experienced
retaliaton for filing a complainttoncerning McKay and SmithJennifer Suter (“Suter”)
complainedhe relationship between McKay and Smith affected her work, due to the amount of
time McKay andSmith spent together during work hours in the Greensburgef{Pl.’s App.,
Tab | ("Suter verified statement DocKgb. 39”) at 501a-02afff5-6.) Suter felt compelled to
file a complaint with PennDOT’s human resource department because Smitlsovas al
romanticallyinvolved with one ofSutefs subordinates, whichffeced Suter’s job, health, and
life. (Id. § 7.) Following hercomplaint, Suter received a one-day suspensiloh 1 8-9.)
Suter allege®ennDOT retaliated against her by making her life diffic(l.) Suter asserted
“T'hrough its treatment of me and Mr. Wise, PennDOT has succeeded in creating ag ongoi
hostile work environment wherein employees are reluctant to report vimalsteisconduct.” I¢.
1 11.) EnickassertsSuter was suspended due to inappropriate content on her work computer’s
harddrive, and not for making the complaint. (Defs.” App., Tab 13 Ex. C (“Enick Dep. Docket
No. 23") at 75-76, 84.)

C. Plaintiff's alleged personal feud with caworker

1 On November 20, 2007, Wise filed his complaint in the court of common pl&sssifmorelandCounty, and
notice of removal was filed ithis court on December 13, 200{Docket No. 1 T 1.)

8



Prior to Enick’s investigation into Wigconduct, Wise told Enick he possessed boxes of
investigative materials at homaated to McKay and Smith(Enick Dep. Docket No. 23 at 224-
25.) Those materialsalong with numerous conversatiomgh Wise concerning McKay and
Smith,led Enick to believe Wise was agj on a personal vendetta against McKay and Smith.
(Id.) PennDOT's human resource department and Szczur briefed Enick regarding ag ongoin
feud involvingWise, MonteparteMcKay, and Smith, which dated back to the late 1990s.

(Enick Dep. Docket No. 23 at 211.) Enia&sertghe vendetta caused turmoil within the
WestmorelandCounty organization antte recommended Wise settle his differences with
McKay without involving PennDOT. (Enick Dep. Docket No. 23 at 230.)

On March 28, 2001Smith filed a reporting atasheetfor incidents of workplace
violence against Wisg(Defs.” App., Ex. 15.)Wise deniedhe incident complained of took
placeandassertso disciplinary action was taken against him. (Pl.’s Resp. to [Bttgément
of Material FactgDocket No. 34) 1 46.) On March 6, 2006, Smith filed a clainafetress
related work injurystating two employeeserepermitted to harass and threaten her, cgusin
undue stress and aggravation and creating an unsafe and hostile work environment. (J.C.S. § 74;
Defs.” App., Ex. 25.)

Enick thoughtMonteparte was aery diligent worker” who never “goofedff.” (Enick
Dep. Docket No. 38 at 223aWise’'semployee performanaeviewswere consistently positive.

(Pl’s App., Tab Exs. 2-4at461-75a.)

Standard of Review
Federal Rule of Civil Procedure 56(c) provides that summary judgment magriiedyr

if, drawing all inferences in favor of the nonmoving party, “the pleadings, discondry a



disclosure materials on file, and aaffidavitsshow that there is no genuineussas to any
material fact and that the mamtis entitled to judgment as a matter of lawebFR. Qv. P.
56(c).

The nonmoving party must point to specific affirmative evidence in the record, rather

than rely upon conclusory or vague allegations or statements. Celotex Corp. ¥, TatretS.

317, 324 (1986). Concrete evidence must be provided for each elereashaif the claims,
and the evidence must be such that a reasonablerfdet could find in the nonmovingarty’'s

favor at trial. Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). “A nonmoving

party, like plaintiff, must ‘designate specifiacts showing that there is a genuine issue for

trial.”” Orenge v. VenemaiNo. 04-297, 2006 WL 2711651, at *6 (W.D. Pa. Sept. 20, 2006)

(citing Celotex 477 U.S. at 324).

A motion for summary judgment will not be defeated by the rarigtence of some
disputed facts, but will be defeated when there is a genuine issue of materrahmcson477
U.S. at 248. In determining whether the dispute is genuine, the court’s function is nafto we
the ewdence or to determine the truth of the matter, biyt tmdetermine whether the evidence
of record is such that a reasonable jury could return a verdict for the nonmovinddoat49.
The ourt may consider any evidence that would be admissible at trial in deciding tkeahar

motion for summary judgment. Horta v. SullivanF.3d 2, 8 (1st Cir. 1993); Pollack v. City of

Newark 147 F. Supp. 35, 39 (D.N.J. 1958ifd, 248 F.2d 543 (3d Cir. 1957) (“in considering a
motion for summary judgment, the court is entitled to consider exhibits and other thapers

have been identified by affidavit or otherwise made admissible in evidence”).

10



Discussion
The omplaint sets forth two counts.laintiff alleges (1) pursuant to 42 U.S.C. § 1983,
defendants vioked his First Amendment right to freedom of speech under the United States
Constitution; and (2) defendants violated Pennsylvavahistledower Law, 43 R. CONS.
STAT. 88 1421 et seg. Plaintiff assertdie experienced retaliatidar making goodaith repors
of waste in the workplacePRlaintiff’'s claimsare basedpontheissuance ofthe April 13, 2006
direct order andhe delayin approving the supplementaggnploymentequest érm. Plaintiff
argues these actions westaliatoryresponseto his reporting McKalg and Smitts wasteful
conduct. Defendants move for summary judgment with respect to both cld#amtiff and
defendants rely upathe issusrelevantto plaintiff's § 1983claim asdispositiveof theissues
relevantto theWhistleblowerLaw claim. Thecourt will first addresshe §1983 claim.
A. Section 1983 laim
1. General framework
Section 1983 provides in part:

Every person who, under color of any statutgdinance,

regulation, custom, or usage, of any State or Territory or the

District of Columbia, subjects, or causes to be subjected, any

citizen of the United States or other person within the jurisdiction

thereof to the deprivation of any rights, priviésg or immunities

secured by the Constitution and laws, shall be liable to the party

injured in an action at law, suit in equity, or other proper
proceeding for redress . .

42 U.S.C. 8 1983. Section 1983 does not create substantive Nygiter v.Gagne 448 U.S.

122, 129 n.11 (1980). A plaintiff cannot prevail in an action brought under § 1983 without

establishing an underlying violation of a federally protected right. Collingxtkel Heights

503 U.S. 115, 119-20 (1992). “Section 1983 itsmhtains no state-of-mind requirement

11



independent of that necessary to state a violation’ of the underlying fedatal Bgard of

Cnty. Comm’rs v. Brown 520 U.S. 397, 405 (1997) (citim@aniels v. Williams$ 474 U.S. 327,

330 (1986)).
2. Underlying federal right — First Amendment
The federal righisserted in this case assender the First Amendment, which provides:

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or ajrid the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a
redress of grievances.

U.S. NsT. amendl.

“A public employee has a constitutional right to speak on matters of public concern

without fear of retaliation.”Rankin v. McPhersqm83 U.S. 378, 383-84 (1987n Connick v.

Meyers 461 U.S. 138 (1993the Supreme Court acknowledged the governimearierest in
regulatingspeech of its employees in order to promote “efficiency and integrity insbkaitge
of official duties, and [in maintaining] proper discipline in the public service.” Conagk
U.S. at 150-51Given the significant competing interesteurts must balance the public
employee’s constitutionally protected interesspeak about matters of public concagainst

the interests of the government employer. Pickering v. Bd. of E8@it.U.S. 563, 568 (1968).

To determine whether a public employee’s protected speech outweighs the gmt&rnm
interest in regulating such speech, the Court of Appeals for the Third Circuieadbex three-
part balancing test(1) the employee must show tEpeechwas constitutionally protecte®)
the plaintiff must show the protected activity was a substantial or motivating iadioe alleged
retaliatory actionand (3)the defendant may defeat thiaintiff’'s claim by demonstrating by a

preponderance of trevidence that the sametaliatoryaction would have been takahsenthe

12



protected conductWatters v. City of Phila55 F.3d 886, 892 (3d Cir. 1995).

Whether the speeahas constitutionally protected turns on two requirements. The
speech must relate amatter ofpublic concern Watters 55 F.3d at 892Determining whether
speech is a matter of public concern is a question of law which requires examafdhe
record intotal— considering the content, foriemd context of the speecBeeConnick 461 U.S.
at147-48 n.7.Public concerns relate to any matter of political, spolbther concern to the

community. Brennanv. Norton 350 F.3d 399, 412 (3d Cir. 2003). Speech involving matters of

public concern must enrich or provide some value to the commuditat 413 Furthermore
speech of @urely personal nature will not qualify as a matter of public concern. Coditk

U.S.at147 Brennan 350 F.3d at 412. The Supreme Court has recognized speech motivated by

a private concern may qualify as protected speech if it also addresses a npatbdicafoncern.
Rankin 483 U.S. at 387 n.11f the speechelated to anatter of public concern, the plaintiff
must show the public interestivanced by the speealasnotoutweighedoy ary injury the
speech could cause to the interest of the state gerpglopromoting the efficiency of public

services.Watters 55 F.3d at 892; Waters v. ChurchBfi1 U.S. 661, 686 (1994).

The second prong is composed of two separate eleriéatdlev. Cnty.of

Montgomery No. 05-3808, 2006 WL 217197&t *6 (E.D. Pa. July 28, 2006}:irst, the
threshold deterrence test requires the-fiacter to determine the alleged retaliatory actwas
punitive, such that it would deter a person @hiwary firmness fronengaging improtected

speech.SeeMcKee v. Hart 436 F.3d 165, 170 (3d Cir. 2006); Suppan v. Dado2da F.3d

228, 235 (3d Cir. 2000Yvardle 2006 WL 2171976at *6. Secondthe factfinder must be
persuaded a causal connectexistsbetween the protected speech and the alleged punitive

action. Wardle 2006 WL 2171976at *6; seeMcKee, 436 F.3d at 169-71The alleged

13



retaliation must be more than de minimMcKee 436 F.3d at 170. The Supreme Court noted

thatfailing to hold a birthday party for a public employee as punishment for exerpisitegted
speecttouldbe considered @etaliatory act for purposes of satisfying the second pronganRut

497 U.S.at 76 n8 (citing Rutan v. Republan Party of lllinois 868 F.2d 943, 954 n.4t(vCir.

1989). The Court of Appeals for the Third Circlias acknowledged acts which arengi@aimis
individually may be sufficiey actionablevhen viewedas a whole Suppan203 F.3d at 235.
a. First element— constitutionally protected activity

Speech addressingatters of political, sociabr other concern to the community is a
public concern.Brennan 350 F.3d at 412. “[S]peech may involve a matter of public concern if
it attempts to bring to light actual or potential wrongdoing or breach of public truise gratt of
government officials.”1d. (citing Connick 461 U.S. at 148). Public employees conducting
private affairs or business during work hours in lieu of performing work dsteesoncern to
the community and thus a matter opublic concerrbecause iinvolvesthe waste ofaxpayer

money. SeeDomina v. Van Pelt235 F.3d 1091, 1097 (8th Cir. 2000) (holding speech

concerning county employepsarsuing romantic relations during work hourglicated avaste
of taxpayer money andaas therefore a matter of public concern).

A newsworthy mattemaysupport a conclusiotinat a public emplage’s speech involves
a matter of public concern. Domir285 F.3d 1097 (“Heightened public interest in a particular
issue, while not dispositive, may . . . indicate that the issue is one of public concetthtugh
this court is not aware of any newstlet reporting Wise’s claims concerningnR®OT waste, a
televisionexposé pertaining to PennDOT waateed prior to Wise’s claimsSeeMonsanto v.
Quinn 674 F.2d 990, 997 (3d Cir. 1982) (the court’s conclusion that the plaintiff's speech

concerned aublic interest was “supported by the fact that the issues raised in the [ddintif

14



letters were deemed important enough to be the subject of at least two [nets3 )epidre
exposé sparketthe issuance of a seriesleftersby PennDOTadministrators and the secretamy
all employees, advising them to report any instances of wasie news report arennDOT'’s
subsequenteactionsupports the conclusion that wasteful condu®einDOT employesvas a
matter of public concerduring he time Wise engaged in the speech

Defendants relyponWise’salleged personal vendetta against McKay and Smith as
evidence that plaintiff speechwasnot entirely motivated by concerns for the taxpayer, and
thereforedoes not qualify as speentlating to amatter of public concernWise stated he
initiated the investigation into perceived wagte to his concern for taxpayers. Wise asserts he
would have conducted a similar investigation into the conduct of any foreman, if the sam
concerns \ere raised against that foreman. Wise argues he felt compelled to conduct an
investigation into McKay because-amrkersconfided their concerns about McKayWise,
who hadconnectionsvith the AFSCME union. Thealleged extramaritaklationship between
McKay and Smitlwas the subject of widespread rumor among PennDOT employees

An employee’s speech may be constitutionally protected even though it \@tadtby a

private concern, if the speealso addresses a matter of public concé&ankin 483 U.S. at 387

n.11(“The private nature of the statement does not . . . vitiate the status of the sta&emen
addressing a matter of public conc&rn The court must focus on the value of the speech itself.
Brennan 350 F.3d at 413. Even if Wise’s primary motive for reporting the wasteful conduct of
McKay and Smith to PennDOT superiors was due to a personal vendetta, thef aduspeech
was that it exposegovernment wasteThe allegedrendetta ighereforenot sufficient torender

Wise's speeclpurely private and unprotecte@eeBunker v. City of Olathe97 F. Supp. 2d

1241, 1248 ). Kan. 2000 (holdingeven if the plaintiff's statements were motivated by a

15



personal vendetta, the motivation did not negate the fact that the speech rete#ert® of
public concerih Because the content and value of Wise’s speech concerned wasting taxpayer’s
money (aconcern of particular interest to the media and PennDOT officials), a reasamgble j
could find Wise’s speech related to a matter of public corfcern.

The ourt mustdetermine next whethéine speech’s public interest outweighs the
potential injuy to PennDOT. EniclassertdVise’s interestn, and investigation intdyicKay
and Smithcaused turmoéwithin PennDOT Some disruptiom an employer’s place of business,
however, does natecessarily defeat plaintiff’'s First Amendment claimMonsanto 674 F.2d
at996(“it would be absurd to hold that the First Amendment generally authorizes corrupt
officials to punish subordinates who blow the whistle simply because the speechhsdmew
disrupted the office”). If an employee does not have a “confidential, policymakipghbc
contact role,” the level of disruptiveness caused by his or her speech would probably be

“minimal.” Rankin v. McPhersqr83 U.S. 378, 390-91 (1987A plaintiff's First Amendment

8 1983claim is subject to a balancing teand disruption in the workplace is only one of several
considerations. Monsant674 F.2d at 996Wise’s claim is not defeated merely &yegations

of some disruption in PennDOT offices. Moreover, defendants failed to provide evidence that
Wise's inwestigation into McKay and Smith interfered with Wise’s work duties. Tellingly,
Wise’s performance evaluations wensistently positive over thigne period in whichWise
conducted his investigation into McKay and Smith.

A reasonable jury could finthat Wise’s actions were not the sole cause of the alleged

2 |n Garcetti v. Ceballgs547 U.S. 410 (2006), the Supreme Court held even when a public empkpesth
relates to a matter of public concern, the speech may not be constitutipoédigted if it was made in furtherance
of the public employee’s official dutiedd. at 1960 (“We hold that when public employees make statements
pursuant to their official duties, the employees are not speaking as citizd&mst Amendment purposes, and the
Constitition does not insulate their communications from employer disciplir2&MARTIN A. SCHWARTZ,
SECTION1983LITIGATION § 3.11[C], at 3349 @th ed. 201Q) Theparties do not aver, and the recdaks not
contain any evidence to demonstrate Wise's speech was made “pursuantutidss as an equipment operator.
The Court’'sholding inGarcettiis therefore not dispositive of the issues beforedbist.
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turmoil within PennDOT. Enick, Szczur, and teeretary oPennDOTinvited Wise’s
complaints. The letters fronPennDOT administrators and thexeetaryencouraged employees

to report waste and miscondudh Monsantg the circuit court held the disharmony in the
plaintiff's department did not rise to a level sufficient to warrant a conclusatritté plaintiff's
speech was unprotected. Monsa®itd F.2d at 999.nlthat case, several tife plaintiff's
colleagues alswoicedconcernsabout the management of thdepartment. The court in
Monsantofound the disharmony in the department was “the result of the very problems . . . to
which [the plaintiff's] letters were directed, rather than a result of [thatpfa] letter writing
activity itself” Id. The court did not fault the plaintiff for his persistence, holding the plaintiff's
voluminous letter writing did not strip his speech of its protective qudiity.

Here, Wise subntiéd a considerable amount of data concerning the daily activities of
McKay and Smith. Wise addressed his concerns to several PennDOT officialdingc¢he
secretary.Enick and Szczur expressed frustration with Wise because he persrgpottgd the
alleged waste after they made clear to Wise they had taken appropriate aaitishNigKay
and Smith. Defendantdlege generally that the extenuating circumstances of Wise’s reporting
of waste created “turmoil” in Westmorela@dunty. Under Monsantthese allegations of
disruptive behavior are not enough to overcome the valid public interest advanced lsy Wise’
speech.Wise’s persistence does not render his speech unprotected;aattesonablgiry
could conclude thdtis speech was appropriatelight of PennDOT'’s requests for employee
reports of waste, as well as-amrker complaints concerning the same wasteful conduict.
reasonable jurgouldfind Wise’sspeech about wasting taxpayer mooajweighedennDOT’s
right to censor the speech to promote efficiemcihe delivery ofts public service.See

Monsantg 674 F.2d at 99%holding letters reporting concern for loss of tax revenue did not
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cause disruptiom thedepartment and outweighed the government’s right to censor the
employeg. Wise satisfied the first prong of his First Amendment § 1983 claim.

b. Second &ment - protected activity a substantial or motivating factor
for retaliatory act

With respect tahe secongbrongof the balancing testwhether Wise’s protected speech
was a substantial or motivating factor in the alleged retaliatory attiertourt mustietermine
whether the direct order and ttlelay in approving the supplementary work request fwere
retaliatory actions An actis punitiveand retaliatory if a faefinder determingthe deterrence
threshold test is metSeeMcKee 436 F.3d at 170; Suppa?03 F.3d at 235{Vardle 2006 WL
2171976, at *6. The plaintiff must show thikeged retaliatory action would chill the exercise
of, or deter a person of ordinary firmness from exercising, protected sgdedh.addition to
the deterrence threshold test, the plaintiff must sh@ausal linlexistedbetween the

constitutionally protected conduct and the retaliatory SeteLauren v. DeFlaminis480 F.3d

259, 267 (3d Cir. 2007).

Defendants argue the direct oréad the delay in approving the supplementary
employmentequest fornwere notretaliatory actions. Efendants asseitiese alleged
retaliatory actarede minimis and do not rise to the level of a constitutional violation.
Defendants argue the direct order was retaliatory becausedid notimpede Wise’s
professional advancemg and Wise did not need to procure permission to go to the Greensburg
facility to attend mandatory meetings. Defendangsie thalelay in approving the
supplementary employmergquest form wasot retaliatory because there was no intentional
delay inits approval, and Wise’s outside business was not impeded by the delay. Finally,
defendants contend no causal conneatixiated between Wise’s report of waste and the alleged

retaliatory actions. Defendants argue the direct order was issued in response asRkivig
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Monteparte to monitor McKay’s activities anfitaining McKay’s personheecords rather than
in response to Wise reporting McKay’s wasteful conduct.
I Deterrence
“Being the victim of petty harassments in the workplace as a result of sgeaki
matters of public concern is in itself retaliatieeven if the employee cannot prove a change in
the actual terms of his or her employment . . M¢Kee 436 F.3d at 170Not all retaliatory
acts in response to protected speech, howarectionable under®83. Acts which are de

minimis do not rise to the level afconstitutional violation. Suarez Corp. Indus. v. McGraw

202 F.3d 676, 686 (4th Cir. 200@qupervisoss failureto use an employee’s job title and to
capitalizethe employee’siame were not actionable instances of retalidiezause they were de
minimis). In Brennan the courbf appealsaicknowledged “[C]ourts have declined to find that
an employer’s actions have adversely affected an employee’s exercise oftisrtendment
rights where the employer’s alleged retaliatory acts were criticesg &ccusations, or verbal
reprimands.”Brennan 350 F.3d at 41%c(ting Suarez 202 F.3d at 686).

A plaintiff demonstrates a cognizable First Amendn&h®83claim when the employer
engaged in a “campaign of retaliatory harassthenen if the employee cannot prozeausal
connection between tradleged retaliatiomndan advers affect on his terms of employment
SeeMcKee, 436 F.3d at 169-70A campaign of retaliatory harassment exists when the
cumulative impact of triviahctions surpass the de minimis stand&deBrennan 350 F.3d at
422 n.17. De minimis acts, which in isolation would not be actionable, may be actionable when
viewedin toto. 1d.

Plaintiff argues defendanssibjectechim to a campaign of retaliatory harassment which

culminated in the issuance of the direct order and delaying the approval of therarnipty
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employmentequest form. AlthougRennDOTdetermined Wise'svestigatory conduatid not
warrantdisciplinary action, EnickelievedWise required a form of advanced*shock and
awe discipline to stopVise’sdisruptions regarding McKayEnick issued the direct order that
required Wise to procure permissiwom Enickbefore entering the Greensburg facility.

Wise’sAFSCMEunion filed a grievance alleging the direct order was a form of
disciplinebecause it remainad his personridile two years longer than a standard letter of
reprimand and would result in the imposition of more severe disciplph&ntiff violated the
direct order. Various individuals indicated a direct order of this type had never beied &ppl
any other PennDOT employee

There is sufficient evidence in the record for a reasonable jury to firdirdod order
preventedVNisefrom canducting work in Greensburg and obtaining maintenance on his truck,
and discouraged him from applying for promotions because some duties of the positions had to
be performed in GreensburyViseassertdis work after the direct order’s issuance was more
onerous, he was the subject of speculation and rumoheangs embarrassed to such a degree
that he no longer wanted to go to the Greensburg facility.

PennDOT'’s alleged campaign of retédiy harassment against Wjsecludingthe direct
order, is supported by the delay in approving the supplementary employment request form.
Plaintiff argues employee®nducting outside business with®ennDOT’sapproval may
subject themselves to reprimandefendants argue the delay west punitivebecaus&Vise’s
outside busings was not affected. h& Court of Appeals for thehird Circuitrecognized
employees need not experience an actual adverse action in order to make out a claim of
retaliaton for protected speecl&eeSuppan 203 F.3d at 234c{ting Rutan 497 U.S. at 72

(rejecting the argument that an employee’s First Amendment rights wermlatédwhenthe
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retaliation did not affect the terms of employment because the deterrenbelthtest could
still be me}). The delay in approving the supplentary employmentiquest form may be
actionable even if it did not affect Wise’s outside business, so long as the deldydeter a
person of ordinary firmness from exercising his constitutionally proteiggetto speak.

Courts reject First AmendmeBt1983claims wherthe employer’s alleged retaliatory
acts were criticism, false accusations, or verbal reprimaBdsinan 350 F.3d at 41citing
Suarez 202 F.3d at 686)hedirect orderandthe delay irapproving the supplementary
employmentequest form do ndall within these categories. eRaliatory action, even if de
minimis, is sufficient to satisfy the deterrence threshold test if other formtsabétien exist
such that their cumulative impact would deter a person of ordinary firfmoasxercising his
protected activity.SeeMcKee, 436 F.3d at 170; Suppa?03 F.3d at 235. &endants’
subjective intent plays no role in satisfying the threshold deterrencé&StivicKee, 436 F.3d
at 170;_Suppar03 F.3d at 235Vardle 2006 WL 2171976, at *6.

Even if the direct order and delay in approwakeindividually de minimis taken
collectively, theacts are more thade minimis A reasonablgury could findthe direct order and
delay in processing the supplementary employment requestveremanifestations of a
campaign of retaliatory harassment which contihteedeteWise, and would deter a person of
ordinary firmness, from exercising protected speech. A reasonable jury icoltaef direct
order negativiy impacedWise’s employmenby: (1) creaing obstacles t@erforming work
related duties(2) threatening possibleiture and morsevere punishment3) subjecing Wise
to rumors;and(4) discouraginyVise from applying for promotionsViewing theevidencen a
light most favorable to plaintiff, a reasonable jury could conclude Wise was sabject

retaliatory actsufficient to deter a reasonable person from exercising his constitutigimsl ri

21



Defendants rely on Wardfer the proposition that the direct order did not affect the

terms and conditions of Wise’s employment and was therefore not puritiVéardle the court
held the plaintiff did not allege a cognizable First Amendment 8 1983 claim bebawsteged
retaliatory actions involaa neutral job change and assertions of lost respé¢atdle 2006
WL 2171976, at *7.Wardleis distinguishablérom this case.In Wardle the plaintiff alleged a
neutral job change and a loss of resp#tise’s evidencef retaliationincludes thalirect order,
delay in approving the supplementary employment request form, and Enick’stdelssi@pline
Wise one month before the direct order. Tellingly, in the direct order Exrjukined Wise’s
actions did not warrant discipline, but without explanatestricted Wise’s movement while
conducting required job duties. A reasonable jury could conclude these acts wergnatit ne
rather, they were meant to carry out Enrick’s desire to discipline Wisadorising protected
speech.

Defendantsely onKarchnak v. Swatara TownshiNo. 07-1405, 2009 WL 2139280, at

*1 (M.D. Pa. July 10, 2009), for the proposition that a delay in approving sick leave does not
gualify as an adverse employment action. Defendants equate the delay & jgeemeiatry
employmentequest form to the delay of donated sick leakearchank The court irkKarchnak
held a delay in approving sick leave for exercising protected speech was notatorgtatit
because there was no evidetitata delay existed, a delay was advewsédhe speech caused the
delay. Id. at *10. Here, Wiseadducecevidence suffient to demonstrate that PennDOT,
contrary to its policy, did not notify Wise about a missing affidavit and approviatof t
supplementargmployment equest fom was delayed for over a yeariewing the evidence in
the light most favorable to the plaintiff,reasonable jury could conclude Wise’s speech was a

substantial or motivating factor thedelay.
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ii. Causallink
With respect to theausatiorcomponent of the second promaglaintiff may demonstrate

causatiorby provingeither:

(1) an unusually suggestive temporal proximity between the

protected activity and the allegedly retaliatory action, or (2) a

pattern of antagonism coupled with tmg to establish a causal

link. In the absence of that proof, the plaintiff must show that from

the evidence gleaned from the record as a whole the trier of the

fact should infer causation.
Deflamis 480 F.3d at 267. In or around July 2005, Wise repdfiicKay’s alleged wasteful
conduct taPennDOT administratorsOn January 11, 200&n enail from Collins statedszczur
desired to read Wise tligot act” for contacting the secretary edhsportation concerning
PennDOT employee wast®/isewas ordered to and provided Szczur with documentation
concerning McKay on January 25, 2008n February 15, 20068)isereceived a menrandum
notifying him that he wagshe subject of an investigatidor allegedly falsifying te documents
he provided to Szczur. Enick wrae enail on March 14, 2006roclaiming he had the
“goods” on Wise, but simultaneously vented his frustration at not being able to obtain approval
for disciplining Wise and Montepte andnot being able to control their next movémnick
fearedWise and Monteparteould grow stronger if left unpunishe@n April 13, 2006,Wise
received the direct orderAround July 2006, Wise filed his first supplementary employment
request form.Wiserefiled the formover a year later becauBennDOTdid notcomply with its
own policy of providing notificatiomegardingmissing documentation within fifteetays

The causation component does not require the plaintiff to @rogtaliatoryintentwas

the sole or even primamngason for the punitive actiprather the plaintiff must provéhe

protected speegblayeda substantialole in the retaliabn. Suppan203 F.3d at 236The

record shows the direct order was issued to Vgenafter an investigation exculpated him
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from the following rule infractiong1) falsifying PennDOT records or providifegjse
information;(2) loafingor otherwise abusing time during work hours; &Bginterferingwith an
employee’s performance of dutileg talking or other distractionslhedirectorder did not
addres®Vise’'sspeech.In Mullen’'s emailto Collins on April 12, 2006 e stated “[W]e don’t
want to put in writing any type of language that appears to violate an eniplagééto make
goad faith reports or to use the tiplingd] like other employees.{April 12, 2006 Mulleremail,
Docket No. 3t 4774a)

“[Wihile there is n@er serule about relying on temporal proximity to establish causation
in retaliation cases, the probative value depends on ‘how proximate the eventy aetiegland

the context in which the issue came beftie court].” Barkerv. Keystone Powdered Metal

Co., No. 08-75, 2010 WL 1333154t*5 (W.D. Pa. Mar. 31, 201Qkiting Farrell v. Planters

Lifesavers Cq.206 F.3d 271, 279 (3d Cir. 2000)). Approximately nine months pasteden
the time Wisdirst reported waste in 2005 atfie issuance of the direct ordédine months is
not unusually suggestive afcausal linkbetween the reports of waste and the alleged retaliatory

actions. _Malone v. Economy Borough Muuth., 669 F. Supp. 2d 582, 604 (W.D. Pa. 2009)

(finding seveamonth time spaalone wasiot unusually suggestive of temporal proximity
betweerprotected activity and an alleged retaliatory aéthnine-month period, however, *“is

not legally conclusive proof against retaliationMarrav. Phila Hous. Auth.497 F.3d 286, 302

(3d Cir. 2007)citing Robinson v. City of Pittsburgti20 F.3d 1286, 1302 (3d Cir. 1993ge

Kachmar v. SunGaurd Data Sys., |9 F.3d 173, 178 (3d Cir. 1997) (“It is important to

emphasize that it is causation, not temporal proximity itself, that is an element off{gaintif
prima facie case, and temporal proximity merely provides an evidentiaryftossighich an

inference can be drawn.”).
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Becausehe timing of events alone does not suggest causation, Wise must adduce
evidence ofintagonism coupled with timingridentify aninference oftausatiorafter
examiningthe record as a whaolé'he record reflects Wise engagadrotected speech as late as
January 11, 2006. In Collins’ email on January 11, 2006, she acknowledgedndttg d
contacted the secretary. She stated Szczur wanted to “read [Wise] the riot actafcroptiie
Secretary direct.(Pl.’'s App., Tab I, Wetzel Dep. Ex. 7 at 485a.) On February 15, 2006,
defendants issued the drsciplinary conference memandum outlining alleged violations of
work rules against WiseA predisciplinary conference occurred on February 22, 20@8e was
anon-goinginvestigation, and the direct order was issued on April 13, 2006.

Plaintiff contacting the secretary in demy 2006 and receiving the gisciplinary
conference menmrandum one month later, coupled with thegmrginvestigationgvidences a
pattern of antagonism or an inferenceafisation between the protected activity and the
retaliatory actionsHere, amallegedantagonisti@act took place close in time to the protected
activity. Whileplaintiff contacted the secretary several months after he initially spokedk Eni
concerning taxpayer waste, the court may consideentire relevant time period to éehine
whethera causal linlexisted SeeMarra 497 F.3cat 302 (recognizing “a plaintiff may rely oa
‘broad array of evidence’ to demonstrate a causal link between his protectdst antl the
adverse action taken against him”) (citing Fayr20l6 F.3d at 284).

Wise’s argument that he demonstrated causaliyttressedby communications from
Enick purporting to have the “goods” on Wise, Enick’s desiigoiplineWise, and Mullen’s
email warning PennDOT administrators to avoid languagdiee direct order that would appear
to restrict Wise’s whistleblowing activityAlthough it is a close questioneféndants’ actions

towardWise spanninghe nine-monthtime periodafterWise’sinitial reportare sufficient for a
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reasonable jury to find causation. Malp669 F. Supp. 2d at 603-04 (W.D. Pa. 2009) (holding a

pattern of antagonism coupled with a seven-month period between the protected activity and
retaliatory act satisfied the causation elemenigwihg the evidence in the light most &aable

to plaintiff, there isevidence sufficientor a reasonable jury to concludgher apattern of
antagonisntoupled with timingor an inference of causation based upon the entire record
satisfied the causation element of plaintiff's First Amendngeb®83 claim.

c. Third element— retaliatory action would have been taken even in thelsence
of the protected @nduct

A reasonable jury could concludemtiff satisfied hisburdenwith respect to the first
two elements Theburden shifts to defendants to show a lack offbutausatiorby a
preponderance of the evidence. SuppRa&3 F.3d at 236. Defendants must show they would
have issued the direct ordmnd delaye@pproving the supplementary employment request form
regardlessvhether Wise reported the conduct of McKay and Snfbllowing the investigation
into Wisés conductPennDOTdetermined heid not deserve disciplinary actioyethe still
received the idect order. Defendants’ affirmative defense could thecredited bya reasonable
jury because direct order like the one issued to plaintiff had never been issued to any other
PennDOT employee. Defendants do not point to any evidence they intended to rasttifit pl
from working at the Greensburg fhiy before Wise engaged in protected speechieasonable
jury could find the direct order would not have been issueddoW/ise’s complaint. To the
contrary, the evidence would permit a reasonable jury to/fliise’s speech precipitated the
investigation into his conduct concerning the methods used for exposing waste, and the direc
order was an alternative meangpahishment after the investigation exculpated Wise.
Consequently, defendants did watry the burdewnf proofas a matter of lawvith respect to this

prong. A jury will need to determine whether defendants are liable with respect taffitain
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First Amendmeng 1983claim.

B. PennsylvaniaWhistleblower claim

“Speech involving government impropriety occupies the highest ruRgstfAmendment
protection . . . the public’s substantial interest in unearthing governmental impesprégjuires

courts to foster legitimate whistleblowirigSwineford v. Snyder @y., 15 F.3d 1258, 1274 (3d

Cir. 1994).The relevansectionof thePemsylvaniawhistleblower Law provides:

No employer may discharge, threaten or otherwise discriminate or
retaliate against an employee regarding the employee's
compensation, terms, conditions, location or privileges of
employment because the employee or @@eacting on behalf of
the employee makes a good faith report or is about to report,
verbally or in writing, to the employer or appropriate authority an
instance of wrongdoing or waste.

43 M. CoNs. STAT. § 1423(a). The Whistleblower Law applies to “public bodies,” including

Commonwealth agencies. 42.FCONS. STAT. § 1422; seGolaschevsky v. Commonwealth

720 A.2d 757, 758 (Pa. 1998). PennDOT is therefore subject to the Whistleblowdrhieaw.
Whistleblower Lawdefines “waste” asanemployer’s conduct or omissions which resultin . . .
misuge [or] loss of funds or resources belonging to or derived from the Commonwealth&. 43 P
CONS. STAT. § 1422.

In O’'Rourke v. Department of Correctigrig78 A.2d 1194, 1199-12004.2009), the

Supreme Court of Pennsylvania held the Whistleblower Law applies a shiftirentofrgroof.

The employeenustshowinitially by a preponderance of the evidetitat he reportedn good

faith, wrongdoing prior tahe employer'sadverse action43 Pa. CONS. STAT. § 1424(b). The
employee mustlsoprovide evidence of a causal connection between the report of wrongdoing
and the alleged retaliatory act®.Rourke 778 A.2d at 12000nce the employee satisfigmse
requirements, the burden shifts to #mployer to prove “by a preponderance of the evidence

that the action by the employer occurred for separate and legitimate reaschqwene¢] not
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merely pretextual.”ld. In other words, the defendant is required to sttmsame adverse
action would have occurred absent the employee’s good-faith report of wrongttbhiag1204.
1. Plaintiff's Burden
a. First element— goodfaith report made prior to adverse action

To satisfy the first prong, Wisaustdemonstrate that he reported McKawasteful conduct
to appropriate authorities prior to receiving the direct order or the delayed apprbisal of
supplementary employmergquest form It is not the function of the court &zt as the faet
finder, but the court mustetermine whether there is sufficient evidence for a reasonable jury to
return a verdict for the nonmoving party. Anderstn/ U.S. at 249Consistent witlthecourt’s
discussion oplaintiff's First Amendmeng 1983 claimthere is evidence sufficiefdr a
reasonable jury to conclud®isereportedin good faiththe alleged wasteful conduct of McKay
betweenJuly 2005 and January 11, 2006rier tothe issuance of the direct order on April 13,
2006.

b. Second element causal connection

To satisfy this element, plaintiff must prove the adverse actions wergomsssto a good-
faith report. There is sufficient evidencere€ordfor a reasonable jury to concluttee speech
induced PennDOT setaliatory actions Although defendants assert Wise’s vendeits the
sole impetus for reporting McKay’'s condudfjse submitteegvidenceo show hevasmotivated
by concers for taxpayes and his cavorkers. Since Wise adduced sufficient evidence to satisfy
the firstand seconeélemens of the Whistleblower Lawthe burden shifts to defendants to
establish the actions would have been taken even without the reports made by Wise.

2. Defendants’ burden— but-for defense

For the same reasons discussed with resp@taitiff's First Amendmeng 1983
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claim, there is a genuine issue of material fact with respect to whéthelirect order would
have occurredbsenWise’s report of wrongdoingUnder those circumstances, summary
judgment cannot be granted iefdndants’ favor with respect to Wise’s claiomgler the

PennsylvanidVhistleblower Law.

Conclusion
Viewing thefacts in the light most favorable to plaintithe court concludes there is
evidencesufficientfor a reasonable jurp return a verdicin plaintiff’s favor with respect to his
First Amendment 8§ 1983 claim and his Pennsylvévinstleblower Lawclaim. Genuine issues
of material facexist with respect to both claintisat will need to be resolved by a jury.
Accordingly,the motion for summary judgment will loenied An appropriate order will be

entered.

Date:September 232010 By the court,

/s/ JOY FLOWERS CONTI
Joy Flowers Conti
United States District Judge
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