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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
WILLIAM A. SCHWEITZER, JR.,
Plaintiff,
V. Case No08-478

EQUIFAX INFORMATION SOLUTIONS LLC

Defendant

MEMORANDUM O PINION

CONTI, District Judge.
l. Introduction

In this memorandum opinion the court considensotion for summary judgment (the
“Motion”) (Docket No. 88), filed by defendant Equifax Information Solutibh€*
(“defendant” or “Equifax) with respect to all federal and state common law claie$esss

against defendahby plaintiff William A. Schweitzer, J£ (“plaintiff’ or “Mr. Schweitzer”)in

! Defendant notes that its name was incorrectly identified in the corhpaEquifax Information Solutions LLC.
The company’s correct name is Equifax Information Services LLC.

? The complaint originally named two additional defendants, Fair I8ageaation and Vantagescore Solutions
LLC, who were dismissed from this action on July 14, 20@&eDocket Entry, July 14, 2008.)

* Plaintiff was pro se when the complaint was filed. Courts have &atibh to read liberally pro selitigant’s
pleading Holley v. Dept. of Veterans Affaird 65 F.3d 244, 2448 (3d. Cir. 1999) (citingdaines v. Kerner404
U.S. 519, 5221 (1972)). Although plaintiff was pro se when the complaint was filisd;aplaintiff, Mrs.
Schweitzer, was represented by coumgetn the complaint was filed. Plaintiff filed the amendment to the
complaint, pro se. On June 17, 2009, plaintiff retained his wife’s focownsel. $eeDocket Entry, June 17,
2009.)

The complaint originally named an additional plaintiff, Linda Chw@eitzer (“Mrs. Schweitzer”). Mrs.
Schweitzer subsequently assigned all her claims to Mr. Schweitzer. Eqlgtha Beparate motion for summary
judgment (Docket No. 84) to dismiss the assigned claims, which thevddwaddress in a separate memornaimd
opinion.
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the complairt (Docket No. 1-2.)Mr. Schweitzer's federallaimsasserted on his own behalf
consist of five alleged violations of the Fair Credit Reporting Act (“FCRA"), 15.C. 8§ 1681

et seq., including: 1gount |- failure tofollow reasonable proceduresrt@intainaccuracy 15
U.S.C. 81681¢2) count Il —failure to reinvestig& on consumer request, 15 U.S.C. §168li(a)
3) count Ill—failure todelete information found to be inaccurate, incomplete or unverified, 15
U.S.C. §1681i(gp)(C); 4) count IV —failure to notifyusers of deletion of informatidnom

file, 15 U.S.C. § 1681i(d); and 5) count \faHlure tofollow reasonable procedures to maintain
accuracy15 U.S.C. § 1681k. In count Vigmtiff alleges a state common law clafar
information negligently supplied for the guidance of others, relying Bestatement (Second)

of Torts§ 552.

* Plaintiff filed the complaint, pro se, in the Court of Common Pleas, AdlegiCounty Pennsylvania, on March 14,
2008 at Docket No. GID8-005377, which defendants removed to federal court on April 7, ZDocket No.

1). Thereafter, plaintiff filed, pro se, an amendment to the compl&ee§ocket No. 31), in which he incorporates
the state complaint as originally filed. The amendment to the complaistmeae like a brief in support of the
complaint, and does notld any additional material factual allegations.

®In count lIl, plaintiff incorrectly cites to 15 U.S.C. § 1681i(c) as #levant section of the FCRA. Upon review of
plaintiff's claim it is apparent the plaintiff intended to cite 15 U.S.C.881(&)(5)(C). 15 U.S.C. § 1681i(c)
provides:

Whenever a statement of a dispute is filed, unless there is reasonablesgoound
believe that it is frivolous or irrelevant, the consumer reporting agemal; in

any subsequent consumer report containingrtfegrnation in question, clearly
note that it is disputed by the consumer and provide either the consumer’s
statement or a clear and accurate codification or summary thereof.”

15 U.S.C. § 1681li(c)The provisions set forth i@ 1681i(c)do not implicate ayof the claims plaintiff set forth in
the complaint. 15 U.S.C. § 1681i(a)(5)(C) provides:

(a)(5) Treatment of inaccurate or unverifiable information.—

(C) Procedures to prevent reappearance.A consumer reporting

agency shalinaintain reasonable procedures designed to prevent the
reappearance in a consumer’s file, and in consumer reports on the
consumer, of information that is deleted pursuant to this paragraph (othe
than information that is reinserted in accordance with salgpaph (B)(i)).

The allegations relied on for count Il relate to an alleged failure to maiptagedures to prevent
the reappearance of deleted information, thereby implicating 15 (§3.631(a)(5)(C).



After consideration of the Motion, plaintiff's Response to Defendant Equifaxniraficon
Services LLC’s Motion for Summary Judgme(iRespmnse to the Motidl) (Docket No. 94),
defendant’s Consolidated Statement of Undisputed Material F&c8.E”) (Docket No. 97)°
and other submissions of the parties, the court will grant defendant’s Motion withtrespk

six counts because plaintiff failed to adduce sufficient evidence to withstaibtioa.

Il. Factual Backgroundand Procedural History

A. Mr. Schweitzer’s Prior Lawsuits Against Equifax

Prior to the instant actioirs. Schweitzerand plaintiff filed a number of lawsuits
against Equifax in state cowfiming various items were misreported on credit reports
generated by Equifax and that thissnepresentation hindered their ability to obtain credit,
financing, and refinancing at competitive rates. (CoffplL0406,136.) Mrs. Schweitzeand

plaintiff separatelyiled the first two lawsuits On August 30, 2008Jrs. Schweitzer filed a

® The Consolidated Statement of Undisputed Mal&acts (Docket No. 97) reflects a consolidation of defendant’s

Concise Statement of Material Facts on “Claims” of Linda Schweitzer” (Doake8®) and defendant’s Concise
Statement of Material Facts on “Claims” of William Schweitzer (Docket Np. Blaintiff failed to file a response
to defendant’s Concise Statement of Material Facts on “Claims” of Wilielmveitzer and on the “Claims” of
Linda Schweitzer. Due to plaintiff's failure to do so, the material fattsfegth in defendant’s Consolidate
Statement of Undisputed Material Facts are considered admitted pursuacat€ivil Rule 56.E, which provides:

Admission of Material Facts. Alleged material facts set forth in the moving party's
Concise Statement of Material Facts or in the oppgsamty's Responsive Concise
Statement, which are claimed to be undisputed, will for the purgakecioling the
motion for summary judgment be deemed admitted unless specificalgddami
otherwise controverted by a separate concise statement of théngppesy.

LCVR 56.E; see Beckinger v. Twp. of Elizabetl697 F.Supp.2d 610, 615 (W.D. Pa. 2010).




lawsuitat docket number CV-1123-06 agisterial DistrictCourt’ No. 05-2-06of Allegheny
County, Pennsylvania. (C.S.F. { 35.) On September 14, 2@0&jfpfiled a lawsuit in the
samemagisterial districtourtat docket numbe€V-1193-06. (C.S.F] 63.) In these &ate
actions the asserted claims were limitedclmmmon law claims afhisrepresentation and
negligercerelyingupon section 552 ohe Restatement (Second) of Tor(€.S.F. 1 37, 63.)
Plaintiff attempted to come to agreeable teragarding the settlement of €M 93-06
with Equifax, but refused to sign a settlement agreement relating to the clairasaagé.
(Compl. 11 13, 66.) Due to the failure to readettlement with Equifax regarding his claims in

CV-1193-06, @ DecembeR9, 2006 plaintiff filed a newcomplaint inthe samenagisterial

Magisterial District Courts

Magisterial district judges preside over magisterial district judge couats éounties but
Philadelphia. They have authority to:

e conduct norury trials concerning criminal summary matters not involving delém acts
asdefined in 42 Pa.C.S., § 63@1seq

e conduct nofury trials concerning civil claims (unless the claim is against a
Commonwealth party as defined in 42 Pa.C.S., § 8501) where the amourntraversy
does not exceed $8,000, exclusive of interests and costs, in the folldaésg®f actions:

o landlordtenant actions

0 assumpsit actions unless they involve a contract where the title to reahtsyate in
guestion

0 trespass actions

o fines and penalties by any government agency

e preside over preliminary arraignments and preliminary hearings

o fix and accept bail, except in cases involving murder or voluntary enagtsier

e issue arrest warrants

e accept guilty pleas to the charge of Driving under the Influence (75 Pa.83731)so

long as it is a first offense, no personal injury occurred to a thitgl pérer than the
defendant’s immediate family, property damage to any third party ishesss500 and the
defendant is not a juvenile

e preside over nofury trials involving alloffenses under Title 34 (Game).

Magisterial district judges are not required to be lawyers, but if theyoaréhey must
complete an educational course and pass a qualifying examination beforentheyeca
office. They must also complete one week of continuing education each pepragram
administered by the Minor Judiciary Education Board. . . .

http://www.pacourts.us/Links/Public/AboutTheCourts.lftast visited 9/20/2010).
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district courtat docket numbe€V-1588-06. (Compl. EXA at 6.) Plaintiffreasserted the claim
of misrepresentation and negligently supplying information relying uporoees3 of the
Restatement (Second) of Tort&€Compl. I 13.)Plaintiff’'s cause of actioat CV-1588-06 was
plaintiff's second lawsuit in state court, but it is referrethtthe pleadingss ‘Schweitzerl.®

On March 1, 2007, plaintiff obtained a judgment against Equif®chweitzer in magisterial
district court in the amount of $4,118C.S.F. | 70see"Schweitzer'l Materials’ (Docket No.

99-1) at 16.) Equifax paid the judgmédryt check, which plaintiff cashedC.S.F.{ 71.) The

parties agree that the payment Equifax made to plaint@/-1588-06 covered all plaintiff's

claims through December 29, 20@8,demonstrated by plaintiff's signature on the cashed check.
(Id. § 72,seeEx. E, Def.’s Concise Statement of Materiaacts in Support of the Motion for
Summary Judgment (“Def.’s Concise S.M.F.”) (Docket No. 91-5) at 2.)

On April 12, 2007, plaintiff filedathird lawsuit against Equak in magisterialdistrict
courtatdocket number CV-355-07. Plaintiff alleged ongoing violations under the same tort
theory as the first two suit€Equifax did not defend this lawsuit and plaintiff obtained a default
judgment in his favor in the amount of $8,134.¢CGompl. 11 16, 22.) On August 3, 2007,
Equifaxappealed the default judgmergsultingin a case commencirdg novan the Court of
Common Pleas, Allegheny County, Pennsylvaaiaase number AR7-8414. Id. 1 23.) Eee

AR-07-8414, Ct. Com. PI. Allegheny Cnty., Pa. (Dog. 1)

® This was the first action to result in a final adjudication in the magibtéstrict court.

*Pursuant to an order dated June 30, 2010, defendant filed a copy-b588\06 (Magisterial District of Allegheny
County, Pennsylvania), designated as "Sctageil" in its memorandum in support of its motion for summary
judgment on claims of plaintiff. (Docket No. 89.) The court’s orderiwassponse to defendant’s request that the
court take judicial notice of that adjudicatior§e€ Def.’s Br. in Suppd of Mot. S.J. 6 n.3). The court may take
judicial notice of public records, including judicial proceedin§geS. Cross Overseas Agencies, Inc. v. Wah
Kwong Shipping Group, Ltd181 F.3d 410, 426 (3d Cir. 1999) (citilmcaponi v. New Amsterdam Caso. {379

F.2d 311, 31412 (3d Cir. 1967)).There is no evidence of record, however, that there was an adjudication on the
merits. There is no evidence that a hearing was held before the magistetial toat the magisterial court
considered the meritsf the claims.




On or about August 27, 2007, plaintiff filadcomplaint at the same case number;0&R
8414, again alleging defendant’s continuing violations of the original tort theory glaintif
asserted. 14. 1 24) seeAR-07-8414, Ct. Com. PI., Allegheny Cnty., P@oc. 2)). On
September 14, 2007, defendant removadidase to the United States District Court for the
Western District of Pennsylvania at Civil Action No-0243, claiming that the case arose under
theFCRA. (Id. 11 2526.) On October 29, 200the district ourt ordered a remand of the
lawsut. (Id. 1 37.) Thestate casat docket number AR-07-841iMas dismissedithout
prejudice®®

OnMarch 14, 2008, laintiff filed in state court @mplaintagainst defendamtleging
violations of FCRA and a state common law claimder a theory of informatiomegligenty
supplied for the guidance of others relying up@statement (Second) of Tog&$52. (d. 11
144-60.) On April 7, 2008, #tcase which is the subject of this Motion, was removed to

federal court. (Docket No. 1.)

B. Background of Equifax’s Procedures as a Consumer Reporting Agency

As defined by FCRA, Equifax is a consumer reporting agency. (CiS.r. Equifax
creates and disseminates credit reports from information received fpyoxapately 40,000
sources, including creditors, public records, merchants, and oth&r§f 23.) The credit
information Equifax compiles from its sources is stored in a computer datab&asecantains
approximatelytwo hundrednillion names and addresses as well as over one billion trade lines
containing information about consumer accounts, judgments, and otherldafa3.] Equifax

receives reports of millions of accounts from lenders on a daily basis. kgdeide

19 The docket of the United States District Court of the Western District ofskleania, Civil Action No. 071243,
reflects that the matter was remanded back to the Court of Common RlegeeAy County, Pennsylvania at AR
07-8414 dued a question of timeliness and the absence of defendant’s objection to remand



identifying information such as address, social security and date of birthinfoireation is

used to link the credit items to the appropriate individual consurteerf 4.) Credit reportsra
provided only to subscribers who have a permissible purpose in obtaining the reports, and
Equifax only uses sources of credit information (“data furnishers”) if thegietegmined to be
reasonably reliable.ld. 11 2, 5.) Data furnishers are considered to be reliable either on the basis
of Equifax’s prior expegnce with the source or on the basis of the particular source’s reputation
for reliability. (1d. 1 5.)

Equifax’s procedures to maintain the accuracy of its consumer reports begiraw
company requests to become a customer and data furnisher, as Equifax conductsigatimves
of all such companies at that timdd. (T 68.) A new data furnisher signs agraement for
service, which includes certifications under the FCRA and applicable statealawe|l as
stating the data furnisher will provide accurate information, will perf@imvestigations upon
request, and will obtain consumer reports only for valid, permissible purposes pursuant to §
1681b of the FCRA. Id. 1 9.) Equifax conducts tests to assure information provided by data
furnishers isaccurately loaded into its database and employs procedures to assure infoisnati
being reported in the proper formatd. ([ 1611.)

Equifax handles disputes from consumers regarding the accuracy of thesohthatr
credit files through procedures designed to verify the information obtained fraoulzart
sources. Equifax initiates these procedures upon receipt of a dispute in accasttatioe duty
imposed by the FCRA to provide accurate information and verify information wherstedue
do so. [d. 1 1214.) A consumer may dispute information in the consumer’s credit file via
telephone, mail, internet, or facsimildd.(f 15.) When Equifax receives a dispute, it makes an

electronic record of the dispute, on or about the time &asived, in a computer system referred



to as “ACIS.” (Id. 1 26.) The ACIS record will eventually show when and how the dispute was
received, as well as the steps taken in the reinvestigation of the dispute artd the dasults of
the reinvestigatiomvere sent to the consumeid. (] Z7-28.)

Upon receipt of a dispute in which the consumer has provided sufficient identifying
information such as name, address, and social security number, Equifax begins inue$yga
locating the consumer’s file its databasgld. § 16.) If the consumer has not provided
sufficient information to allow Equifax to locate the file, then Equifax procegdgibding a
letter to the consumer requesting additional informatideh. (17.) If Equifax is able to locate
the file, it reviews and considers any relevant information provided by the cangerteening
to the nature of the dispute as well as reviewing the contents of th# tite consumer provides
authentic, relevant, and otherwise appropriate documentation, and if the nature of the
documentation is sufficient, Equifax will make any necessary updates to the eoisstnadit
file. (Id. 7 1819.)

If further investigation of the consumer’s dispute is necessary, however, Equifax
communicates wh the data furnisher to advise it about the dispute, the receipt of any relevant
information, and the consumer’s account information as it currently app&hr§.20.) These
communications between Equifax and the data furnisher are typically made thjmagiess in
which Equifax electronically transmits a form to the data furnisher called tomated
Consumer Dispute Verification (“ACDV”).1d. 1 22.) An ACDV is an automated
communication from Equifax to the data furnisher. Once the data furnesteeves the ACDV
it performs its own investigation and sends the ACDV back to Equifax to verify, modify
delete the contested informatiorid. ([ 2324.) Equifax makes any necessary updates to the

credit file and sends the consumer a copy of the reinvestigation results, an upd&isdrédis



and a copy of the consumer’s rights under the FCRA. The consumer’s rights undeRthe F
include the right to add a consumer statement to the credit file if the conspesarat agree

with the reinvestigatio results. Id. T 25.

C. 9x Disputed Iltems

Six disputed items provide the foundation for plaintiff's claims of inaccuracy irréuistc
report. In Schweitzer | plaintiff obtained a judgment in his favor in the state magisterial court
on claims ofmisrepresentation in his credit repbrtin the instanaction, plaintiff claims his

credit report continues to be in error asdertshe following six items are inaccurately reported:

1t is unclear from the record whether there was a hearing before the statterizgisurt or on what basis the
judgment was entered. It appears that judgmeasentered by default. In those circumstances res judicata would
not be applied in favor of plaintiff. Actual litigation is required foplgation of res judicata.

e.lssues not actually litigated\ judgment is not conclusive in a
subsequent action as to isswdsch might have been but were not litigated and
determined in the prior action. There are many reasons why a party mag choos
not to raise an issue, or to contest an assertion, in a particular action. The actio
may involve so small an amount that litigat of the issue may cost more than
the value of the lawsuit. Or the forum may be an inconvenient one in which to
produce the necessary evidence or in which to litigate at all. The interests of
conserving judicial resources, of maintaining consistencypéadoiding
oppression or harassment of the adverse party are less compelling &hen th
issue on which preclusion is sought has not actually been litigated bAfat if
preclusive effect were given to issues not litigated, the result seghe to
discaurage compromise, to decrease the likelihood that the issues in an action
would be narrowed by stipulation, and thus to intensify litigation.

It is true that it is sometimes difficult to determine whether an issue was
actually litigated; even if it was not litigated, the party's reasons for igattiitg
in the prior action may be such that preclusion would be appropriatéhéBu
policy considerations outlined above weigh strongly in favor of nonpiieolus
and it is in the interest of predictability asithplicity for such a result to obtain
uniformly.

In the case of a judgment entered by confession, consent, or default,
none of the issues is actually litigated.

RESTATEMENT (SECOND) OF JUDGMENTS, § 27 cmt. e.



1) the $147,000 tax lien bearing lien number GD95623an AmeriCredit account beginning
with 40166%*;3) aDuquesne Light Company account ending in *6393n EMC Mortgage
account ending in *023E) a First Premier ecount ending in *0301; and &)S&T Bank
account ending in *9850. (Compl. § 87.) Based upeillegedinaccuracy of these six items
and theallegedresultant harm suffereglaintiff claims defendardcommitted fiveseparate
violations of the FCRA and is liable under a theory of negligently supplying infamfatr the
guidance of otherselying upon section 552 of the Restatement (Second) of Tatg[( 144

60).

1. Mr. Schweitzer’s Efforts to Dispute the Six Items

Between October 21, 2005 and December 7, 2a@tiff contacted Equifax to dispute
four of the six items involved in the present action, including disputes for the $147,000 tax lien,
AmeriCredit account 40166*, EMC Mortgage account *0231 and First Premier account *0301.
C.S.F. 1177, 82, 86, 89, 99, 103, 108.) Equifax did not receive disputes for Duquesne Light

Company account *6394 éor S&T Bank account *9850. (C.S.F. 1 96, 114.)

a. Tax Lien GD956532

On October 21, 2005, Equifax received a dispute letter regarding the $147,000 tax lien
bearing number GD95653C.S.F. { 77.) When plaintiff sent appropriate documentation
showing the lien was released, defendant updated the report to reflesteipand sent
plaintiff a copy of his updated credit file on November 18, 2004. 1/(78,Def.’s Concise

S.M.F., Ex. F, pt. 1 (Docket No. 91-6) at 18.)

b. AmeriCredit

10



On October 21, 2005, Equifax received the first of three dispute letters fromfplainti
regarding AmeriCredit account 40166*. (C.S.F. | 82.) Equifax reinvestigated thesesthgpute
following its typical procedure of sending an ACDV to AmeriCredit, including a description of
plaintiff's dispute and the current information on file, as well as advisingri@reslit that
plaintiff claimed the account was his daught@csount. Id. { 84 Def's ConciseS.M.F.,Ex. F,
pt. 2 (Docket No. 91-7) at 1YVhile plaintiff claimed that the account was for an automobile
owned solely by his daughter, AmeriCredit’s response in the reinvestigatiordiioat the
account information waaccuratelyrepored (Id. 19 8385.) On November 28, 2005, Equifax
received a second letter of dispute regarding the AmeriCredit acaodmn December 7, 2005,
receiveda third letter of dispute regarding the accouid. { 86, 89.) Equifax followed its
reinvestigain procedure by sending an ACDV to AmeriCredit for each dispteeriCredit
verified that the account was accurategored (Id. 11 87, 90.) On December 2, 2005,
Equifax sent plaintiff the results of the second reinvestigation and on December 23e2005,
the results of the third reinvestigatiofid. 1 88, 91, Def's Concise S.M.F., Ex. F, pt. 2 at 8.)

Two AmeriCredit accounts were originally linked to plaintiff, including onatesl to his
Lincoln Towncar and one related to his daughter’s Pontiacy ©2.) In March 2006plaintiff
sued AmeriCredit based on the two accounts linked to his credit file. (Compl.,(Exchket
No. 13 at 5) In August 2006, laintiff prevailed inthat lawsuitandAmeriCredit notified
Equifax to cease its reportingth respect tAmeriCredit as a creditor on two separate accounts.
(Compl., Ex. A (Docket No. 1-3) at 5.) Plaintiff, however, could not recall whether Smeetit
account 40166* is related to the Towanorto the Pontiac. (C.S.F. 1 93.) Plaintiff believes the

report of the account is wrong in either case. Plaintiff claims he paid for thec@iow full, but

11



that it was falsely reported as being charged off when he filed for bankrujzicy. 9@.)?
Plaintiff claims he never signed for the loan for his daughter’'s Pontiac arddsethe
individual who financed both cars, Tom Peniveira, forged plaintiff's name on the documents

related to the Pontiacld( 7 95.)°

C. EMC Mortgage

On October 21, 2005, Equifax received the first of two disputes conceheifyIC
Mortgage account *0231. (C.S.F. 199.) On December 7, 2005, Equifax received the second
dispute letter concerning the accourit. {f 103.) In both letterdjr. Schweitzer claimed the
mortgage was paid in full.ld. 1 100, 104.) For both disputes, Equifax completed
reinvestigation by researching its files and reporting back to the plalvatfttie account was
currently and correctly being reported with a zero balartice  101.) On November 18, 2005,
Equifax senplaintiff the results of the first reinvestigaticend on December 23, 2005, Equifax
sent plaintiffthe results of the send reinvestigation. 1d. 11 102, 106Def's Concise S.M.F.,

Ex. F, pt. 2at8.)

d. First Premier

On October 21, 2005, Equifax received a dispute letter from plaintiff regardifgyshe
Premier account *0301, stating the account contained inaccurate information. {¢.80B.
09.) Equifax followed reinvestigation procedure by seg@in ACDV to First Premier,
providing a description of plaintiff's dispute and the current information reporting dilehas
well as advising First Premiaboutplaintiff's claim of inaccurate information.ld  110.)

According to First Premier’s sponse, the account information veasuratelyrepored, and

2 No evidence was submitted to substantiate these assertions.
3 No evidence was submitted to substantiate these assertions.

12



Equifax sent plaintiff a copy of his updated credit file reflecting tbspons®n November 18,
2005. (d. 7112 Def.'s ConciseS.M.F.,Ex. F, pt. 1at 19.) Plaintiff claims that the account
was a deposit account instead of a true credit card, and that it appeared as beingfttharged
when he filed for bankruptcy even though he had enough deposit money to pay the whole

account:* (id. 19 11213.)

D. Mr. Schweitzer’s Injury Basedponthe Alleged Inaccuracy of the Six Iltems

Mr. Schweitzer clairminjury based upon the inaccuracy of the six disgutems in his
credit report resulting froravents which occurreid February2007. (Compl. 1 81.)On
February 10, 2007 |gintiff and Mrs. Schweitzeapplied for a mortgage loan from Corinthian
Mortgage Corporation (“Corinthian”). (Compl.  81.) Corinthian denied the Schweitreds' c
applicationon the basis of credit scores calculateat plaintiff's credit reporby one of
Equifax’s subcontractor$-air Isaac Corporation(ld. § 82.) On March 3, 2007, plaintiff
requested a current copy of his credit report from Equifax, and was suppliedoojilydated
March 21, 2007. 1¢. 11 8485.) Upon receipt of the March 21, 200@dit report, plaintiff
discovered the report continued to be, in his estimation, inaccurate and defe@ndngethe

six disputed items. Id. { 87.)"

E. The Series of Credit Reports

With respectto the six disputed items, plaintdfleges thaEquifax disseminated four
credit reports tdvr. Schweitzer between November 2006 and October 208ée $ixDisputed
Items Table, Respgo Mot. SJ 6.(Docket No. 94) The first was dated November 7, 2006,

followed by reports dated November 27, 2006, March 21, 2007, and October 17, 2007. (Resp.

*No evidence was adduced to support this assertion
> No evicence was adduced to support this assertion.

13



Mot. SJ Ex. 1(Docket No. 94-1.)) The credit report dated November 7, 2006, does not contain
any of the six items which are the subject of this actibime reports dated November 27, 2006
and March 21, 2007 dwever,show that all six disputed items were added backNMrto
Schweitzer’s credit file. 1. at 6.) The October 17, 2007 report contains some, but not all, of the
six disputedtems. (d.)

A copy of the November 27, 2006 report, with the six disputed items added back onto it,
was provided to plaintiff before he filed the present lawsuit. (C¥.F475.) On November
30, 2006 Mr. Schweitzer sent an email to Equifax’s counsel indicating he rejected the November
27, 2006 report. (Compl., Ex. A, pt. A at 6 (Docket No. 1-3.)) In doinglamtif did not
follow the standard dispute procedure of sending a dispute directly to Equifax. ({¥.55F.

19.)

[1l. Standard of Review

Federal Rule of Civil Procedure 56(c) provides that summary judgment ngagriied
if, drawing all inferences in favor of the nonmoving party, “the pleadings, the digcaner
disclosure materials on file, and any affidavits show that there is no gesaleeas to any
material fact and that the movant is entitled to a judgment as a matter offaavR. Civ. P.

56(c).

The nonmoving party must adduce sufficient evidence within the record, and cannot rely

upon conclusory or vague allegations or steets. Celotex Corp. v. Catretd77 U.S. 317, 324

(1986). Evidence must be provided for each element of all individual claims, and the evidence

must be such that a reasonable-fawler could find in that party's favor at trial. Anderson v.

14



Liberty Lobby, Inc, 477 U.S. 242, 247-48 (1986). A nonmoving party, must “designate

‘specific facts showing that there is a genuine issue fof'tri@renge v. VenemarNo. 04-297,

2006 WL 2711651, at *6 (W.D. Pa. Sept. 20, 2006) (qudlielptex 477 U.S. at 324).

A motion for summary judgment will be defeated when there is a genuine issue of
material fact, but will not be defeated by mere existence of some disputedAadexson477
U.S. at 248. To determine whether the dispute is genuine, the court's function is not tveveigh t
evidence or to determine the truth of the matter, but only to determine whetheiddrece of
record is such that a reasonable jury could return a verdict for the nonmovinglgaaty249.
To decide the merits of a motion for summary judgment, the court may considarideryce

that would be admissible at triagHorta v. Sullivan4 F.3d 2, 8 (1st Cir. 1993); Pollack v. City of

Newark 147 F. Supp. 35, 39 (D. N.J. 1958id, 248 F.2d 543 (3d Cir. 1957) (“in consideriag
motion for summary judgment, the court is entitled to consider exhibits and other ihapers

have been identified by affidavit or otherwise made admissible in evidence”).

IV. Discussion

A. Argumentspresented

Equifaxasserts twargunens: 1) Mr. Schweitzer’s present claims are barred by the
doctrine of res judicatand 2) Mr. Schweitzer cannot establish all ghementsf the claims
asserted Mr. Schweitzer disputes these arguments. Because the second argument isvéjsposi

the court will only address that issue.

B. Failure toAdduce Evidence of the Elements of the Claims

1. FRCA Claims
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a. Statutory Framework

“The ... FCRA ... was crafted to protect consumers from the transmission of
inaccurate information about them, and to establish credit reporting prabacesilize
accurate, relevant, and current information in a confidential and responsiblerifiaQuetez v.

Trans Union, LLC Nos. 08-2465, 08-2466, 2010 WL 3190882, at *10 (3d Cir. Aug. 13, 2010)

(quoting_Guimond v. Trans Union Credit Info. Gk F.3d 1329, 1333 (9th Cir. 1995)). In

discussing the Congressional intent of the FCRA, the Court of Appeals for theClittiuit in

Cortezcommented:

Congress intended to promote efficiency in the nation's banking
system and to protect consumer privagW Inc. v. Andrew$34
U.S. 19, 24, 122 S.Ct. 441, 151 L.Ed.2d 339 (2001) (citing 15
U.S.C. 8§ 16&(a)). Congress addressed the latter concern by
including provisions intended “to prevent consumers from being
unjustly damaged because of inaccurate or arbitrary information in
a credit report.” S. Rep. No. 91-517, at 1 (1969). Congress also
hoped to address a number of related problems, including “the
inability at times of the consumer to know he is being damaged by
an adverse credit report,” the lack of “access to the information in
[his] file,” the “difficulty in correcting inaccurate information,”

and “getting [his] version of a legitimate dispute recorded in ...
[his] credit file.” Id. at 3 (1969). “These consumer oriented
objectives support a liberal construction of the FCRA,” and any
interpretation of this remedial statute must reflect those obgsctiv
Guimond 45 F.3d at 1333.

Plaintiff alleges violations of five provisions of the FCRA.

) Count |- Failure to Follow Reasonable Procedures to Maintain
Accuracy 15 U.S.C. § 1681e(b).

15 U.S.C. § 1681e(b) provides in relevant part:
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(b) Accuracy of report

Whenever a consumer reporting agency prepares a consumer
report it shall follow reasonable procedures to assure maximum
possible accuracy of the information concerning the individual
about whom the report relates.

15 .S.C. § 1681e(b).

i) Count II— Failure to Reinvestigate at the Consumer’s Requést
U.S.C. § 1681i(a).

15 U.S.C. 8§ 168li(a) provides in relevant part:
(a) Reinvestigation of disputed information
(1) Reinvestigation required. -

(A) In general. - ... [I]f the completeness or accuracy of
any item of information contained in a consumer’s file at a
consumer reporting agency is disputed by the consumer and the
consumer notifies the agency directly, ... of such dispute, the
agency shall, free of charge, conduct a reasonable reinvEstiga
to determine whether the disputed information is inaccurate and
record the current status of the disputed information, or delete the
item from the file. . . .

*k%

(3) Determination that dispute is frivolous or irrelevant -

(A) In general.—Notwithstanding paragraph (1), a
consumer reporting agency may terminate a reinvestigation of
information disputed by a consumer under that paragraph if the
agency reasonably determines that the dispute by the consumer is
frivolous or irrelevant, including bgeason of a failure by a
consumer to provide sufficient information to investigate the
disputed information.

15 U.S.C§ 1681i(a)(L1)(A), (3)(A).
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i) Count 11— Failure to delete information found to be inaccurate,
incomplete, or unverifiedl5 U.S.C. § 1681i(a)(5}.

15 U.S.C. 8§ 1681i(a)(5) provides in relevant part:

(a)(5) Treatment of inaccurate or unverifiable information. -

(B) Requirements relating to reinsertion of previously
delete material.—

(i) Certification of accuracy of information. - If any
information is deleted from a consumer’s file pursuant to
subparagraph (A) [deletion or modification of information
upon finding that information is inaccurate or incomplete or
cannot be verified], the information may not be reinserted in
the file by the consumer reporting agency unless the person
who furnishes the information certifies that the information is
complete and accurate.

(C) Procedures to prevent reappearance.A consumer
reporting agency shall maintain reasonable procedures
designed to prevent the reappearance in a consumer’s file, and
in consumer reports on the consumer, of information that is
deleted pursuant to this paragraph (other than information that
is reinserted in accordance with subparagraph (B)(i)).

15 U.S. C. § 168i(a)(5)(B)(), (C).

iv.)  Count IV— Failure to notify users of deletion of information from
file, 15 U.S.C § 1681i(d)

15 U.S.C. § 1681i(d) provides in relevant part:

(d) Notification of deletion of disputed information

Following any deletion of information which is found to be
inaccurate or whose accuracy can no longer be verified or any

18 As noted previously, plaintiff incorrectly cites § 1681i(c) as beirgétievant section of the FCRA for count ||
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notation as to disputed information, the consumer reporting agency
shall, at the request of the consumer, furnish notification that the
item has been deleted or the statement, codification or summary
pursuant to subsection (b) or (c) of this section to any person
specifically designated by the consumer who has within two years
prior thereto received a consumer report for employment pagpo

or within six months prior thereto received a consumer report for
any other purpose, which contained the deleted or disputed
information.

15 U.S.C. § 1681i(d).

V.) Count V — Failure to follow reasonable procedures to maintain
accuracy15 U.S.C. § 1681k

15 U.S.C. 8§ 1681k provides in relevant part:

(@) In general

A consumer reporting agency which furnishes a consumer report
for employment purposes and which for that purpose compiles and
reports items of information on consumers which are matters of
public record and are likely to have an adverse effect upon a
consumer’s ability to obtain employment shall

(1) at the time such public record information is reported to
the user of such consumer report, notify the consumer of the fact
that public record information is being reported by the consumer
reportng agency, together with the name and address of the person
to whom such information is being reported; or

(2) maintain strict procedures designed to insure that
whenever public record information which is likely to have an
adverse effect on a seumer’s ability to obtain employment is
reported it is complete and up to date. For purposes of this
paragraph, items of public record relating to arrests, indictments,
convictions, suits, tax liens, and outstanding judgments shall be
considered up to date if the current public record status of the item
at the time of the report is reported.
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15 U.S.C. § 1681k(@)(1), (2).

b. Count |

To prevail on a § 1681e(b) claim, a plaintiff must sh8{t) inaccurate information was
included in a consumer's credit report; (2) the inaccuracy was due to defefaameé to follow
reasonable procedures to assure maximum possible accuracy; (3) the caustarext injury;
and (4) the consumer's injunas caused by the inclusion of the inaccurate entry.” Cortez
2010 WL 3190882, at *11 (quotirihilbin, 101 F.3d at 957, 963Mr. Schweitzer cannot
establish a prima facie case with respect to count | because he failed to praleteevhahis
credit reports actually contained inaccurate information. In order to makepoina facie case
of a violation of § 1681e(b) of the FCRA, a consumer “must present evidence tending to show

that a consumer reporting agency prepared a report containing ‘inaccurateiatébn.”

Philbin, 101 F.3d at 964 (quoting Cahlin v. Gen. Motors Acceptance (886.F.2d 1151, 1156

(11th Cir. 1991)).
The plain wording of 8 1681e(b) requires Equifax to follow reasonable procedures to

ensure accuracy in credit repoit prepares. “[Clourts have generally assumed that burden falls
on the plaintiff” to show the consumer reporting agency did not follow reasonable presedur

Id. at 964 (quoting Stewart v. Credit Bureau, &4 F.2d 47, 51 n.5 (D.C. Cir. 1984¢(p

curiam) (citingHauser v. Equifax, Inc602 F.2d 811, 814-15{&ir. (Neb) 1979); Morris v.

Credit Bureau of Cincinnati, Inc563 F.Supp. 962, 968 (D.C. Ohio 1983); Alexander v. Moore

& Assocs., InG.553 F.Supp. 948, 954 (D.C. Haw. 1982)). Thamef“a plaintiff must

minimally present some evidence from which a trier of fact can infer that tiseiroer reporting

agency failed to follow reasonable procedures in preparing a credit regdrt(uoting
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Stewarf 734 F.2d at 51). The FCRA, howeyédoes not make reporting agencies strictly liable
for all inaccuracies.”1d. at 964-65 (quotin€ahlin 936 F.2d at 1156).

In Philbin, the court of appeals noted:

“The agency can escape liability if it establishes that an inaccurate
report was generated by following reasonable procedwwbsch

will be a jury question in the overwhelming majority of cases.
Thus, prior to sending a [8 1681e(b)] claim to the jury, a credit
reporting agency can usually prewaily if a court finds, as a

matter of &w, that a credit report was ‘accurate.”

Id. at 965 (quotingCahlin936 F.2d at 1156)(emphasis addela) Philbin, the defendants did not
dispute that at least one of two inconsistent credit reports contained inacefmatiion and
the inconsistencies related to the inaccurate information. The defendants haguled plaintiff
failed to show the inaccuracies caused his injuries. The court of appealsetisagd held a
jury could infer on those facts that the credit agency “did not follow reasonabéxpres.” Id.

at 966. The instant case is unlike the situatidRhibin because Equifax contends the
information it reported was accurate and it detailed the reasonableness ott#uupes taken to

verify the information, which plaintiff did not refute.

InCortez the Court of Appeals for the Third Circuit reviewed its holdinBhiibin with
respect to the determination of the reasonableness of a credit reportingagereedures.n
that case, unlike here, it was uncontroverted that the challenged informationdit eegrert
was inaccurate. The credit report incorreatbyed the plaintiff was on a list of individuals

whose ‘assetsare blocked and U.S. persons are generally prohibited from dealing with them.

Cortez 2010 WL 3190882, at *1Thecourt of appeals stated:

[T]he reasonableness of a credit reporting agency's guce® is
“normally a question for trial unless the reasonableness or
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unreasonableness of the procedures is beyond queSemveér v.
Experian Info. Solutionsg890 F.3d 969, 971 (7th Cir. 2004). In
Philbin, we listed three different approaches that various courts
have taken in determining if a plaintiff has introduced sufficient
evidence to reach the jury under 8§ 1681e(b). Those approaches are:
“that a plaintiff must produce some evidence beyond a mere
inacairacy in order to demonstrate the failure to follow reasonable
procedures; that the jury may infer the failure to follow reasonable
procedures from the mere fact of an inaccuracy; or that upon
demonstrating an inaccuracy, the burden shifts to the defendant to
prove that reasonable procedures were followedilbin, 101

F.3d at 965. We did not have to decide upon any one approach in
Philbin because the plaintiff had produced evidence sufficient to
meet any of the three standardk.at 966. The same is &nere.

Cortez 2010 WL 3190882, at *13.

In the instant case, however, the same is not tiire Schweitzedid not adduce
evidenceo show tle reports were inaccurate or to contro¥ggtiifaxs evidence that itollowed
reasonable procedures to enghieaccuracy of the six disputed items. The only evidence in the
record of inaccuracy and failure to follow reasonable procedures is that thedigpaots were
taken off the November 7, 2006 report and reinserted in the November 27, 2006 and stubsequen

reports. Unlike irPhilbin andCortez thereis nothing in the recorddere to support the claims of

inaccuracypther than plaintiff's undocumented conclusions to suppoxlaisis of inaccuracy
regarding the disputed items. In this case, Equifax detailed the proceduresviédohnd

plaintiff did not adduce evidence to the contrary.

The record reflects that Equifax reinserted the challenged items pursuant to 8§
1681i(a)(5)(B)(i) (“[T]he information may not be reinserted in the file by the consumer reporting
agency unless the person who furnishes the information certifies that the indarrma@iomplete

and accurate”).Equifax followed its standard dispute procedure by contacting the specific data
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furnishers. Equifax verified and updated plaintiff’'s information where necessaiiir.

Schweitzer did not provide evidence to show the contBgcause there is no evidence that the
credit reports were inaccuradad the evidence of reasonableness of the procedures followed by
Equifax was uncontroverted, a reasonable jury could not render a verdict in ptafatitit with
respect to this claimSummary judgment must be entered in favor of defendant with respect Mr.

Schweitzer'sclaim that Equifax’s failed to follow reasonable procedures totaiai accuracy.

C. Countll

With respect tawount Il, Mr. Schweitzedid not provide any evidence demonstrating that
Equifax failed to reinvestigate at his request under § 18B1Flaintiff claims he sent various
requests to Equifax to perform reinvestigations. There is no evidence in the hatdEduifax
failed to perform these reinvestigations on request or that Equifax tregtefitae requested
disputes as frivolousEquifax detailed each request it received and the way in which the
company handled the requests according to its dispute policy. Equifax neverdecdispute
regarding the Duquesne Light account and the S&T bank account, and there is nothing in the
record to show otherwisel/ith respecto the November 27, 2006 credit repddt, Schweitzer
complained to Equifax’s attorney instead of directly to the company. Under those
circumstanceso reasonable jury could render a verdict in plaintiff's favdih wespect to this
claim. Simmary judgment must be granted in favor of defendant with respeleiintiff's claim

that defendant failed to reinvestigate plaintiff's consumer requests.

d. Count Il

With respect taount Ill, Mr. Schweitzer failed to addu@ey evidence demonstrating

that Equifax failed to delete information found to be inaccurate, incomplete, or waberif

23



under § 1681(a)(5)(CY. As noted previously there was no evidence that the challenged
information was inaccurate. Equifax followed standard procedures to Matifychweitzer’s
credit information regarding the disputed itemddter Equifax verified the information and

made necessary corrections, it pladeglitems back onto Schweitzer’s credit report, in
compliance witt8 1681(a)(5)(B)(i). (“[T]he information may not be reinserted in the file by the
consumer reporting agency unless the person who furnishes the informatitegsdési the
information is complete and accurgte Under those circumstances, no reasonable jury could
render a verdict in plaintiff's favor with respect to this claim. Summary judgmest be

entered in defendant’s favor with resptcplaintiff's claim that defendant failed to delete

information found to be inaccurate, incomplete, or unverifiable.
e. Count IV

With respect tacount 1V, Mr. Schweitzer failed to adduce any evidence demonstrating
that Equifax failed to notify users of the deletion of information upon the request of the
consumer under 8§ 1681i(d). There is no evidence in the record ddEqereiving any requests
from Mr. Schweitzer to have deletion notices sent to users. Thus, Equifax’s obligations under
the FCRA were never triggereahder 8 1681i(d). Under those circumstances, no reasonable jury
could render a verdict in favor pfaintiff with respect to this claim. usnmary judgmenmust
be entered in defendant’s favor with respegdléantiff's claim that defendant failed to notify

users of the deletion of information upon request of plaintiff.

f. Count V

17 As indicated above, plaintiff cites § 1681i(c) in relation to this count, bugtétetory provision which is
implicated in this count is § 1681i(a)(g).
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With respect tocount V,Mr. Schweitzer failed to adduce any evidence demonstrating
that Equifax failed to follow reasonable procedures to maintain accuracyishinga
consumer report for employment purposes under § 1681k. Thesesisdence in the record
demonstrang thatMr. Schweitzer ever requested Equitaxsend a report for employment
purposes. Thus, Equifax’s obligations under the FCRA were never triggered under 8§ 1681Kk.
Under those circumstances, no reasonable jury could render a verdict in pdafianidi’ with
respect to this claim. Summary judgmanist be entered in defendant’s favor with respect
plaintiff's claim that defendant failed to follow reasonable procedures to nmaadeuracy in

furnishing plaintiff’'s report for employment purposes.

2.  State Clain®

With respect to @unt VI, daintiff allegesthatEquifax negligently supplied information
for the guidance of otherd’he Pennsylvania SupmeCourt adoptedRestatemeniSecond) Tort
§ 552asthe standard fathat claim. SeeBortz v. Noon 729 A.2d 555, 561 (Pa. 1998Ee also
Gibbs v. Ernst647 A.2d 882, 890 (Pa. 1994). Restatement (Second) of Torts 8 552 provides in
relevant part:

One who, in the course of his business, profession or employment,
or in any other transaoh in which he has a pecuniary interest,

* This court could decline to exercise supplemental jurisdiction ovetateecdaim because all the federal claims
are being dismissed. 28 U.S.C. § 1367(c)(3) provides:

The district courts may decline to exercise supplemental jurisdiction over a
claim under subsection (a)}-#

(3) thedistrict court has dismissed all claims over which it has original
jurisdiction.

The court, however, will exercise jurisdiction over the state commo!&im.
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supplies false information for the guidance of others in their
business transactions, is subject to liability for pecuniary loss
caused to them by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in obtaining or
communicating the information.

RESTATEMENT (SECOND) OF TORTS § 552(1).

Under section 552 of tHeestatement (Second) of Totiapility is based upon
“pecuniary loss” as a result of “justifiableliance upon the information” provided¢d. Mr.
Schweitzer cannot establish the essential elements of a prima facie case undesS2cidhe
Restatement (Second) of Torts, because there is no evidence ofthatbedvas supplied
information by Equifax for “guidance” in “businesansactions.”_Sell. (“One who...
supplies false information for the guidance of others in their business transaist subject to
liability for pecuniary loss caused to them by their justifiable reliance dpgomformation, if he
fails to exercise reasonable care or competence in obtaining or communicaiimigtmation.”)
Here, the entity which would have used the informatiodinSchweitzer’s credit reports for
guidance in business transactions is Corinthian Mortgage or another cre@dsorTRIENT
(SEcoND) TORTS 8 552 cmt.h. (“The rule statd in this section subjects the negligent supplier of
misinformation to liability only to those persons for whose benefit and guidasceupplied.”)

There is no evidence that Mr. Schweitzer wamg the information for guidance in business

transactions.

Even ifMr. Schweitzewas using the information for guidance in business transactions,
he would need to show the information contained in the tepas false.In the instant matter,
plaintiff failed to provide evidence that there walse information in theelevantreports. Tere
is no evidence in the record to show inaccuracy in the way theweneseported. Without

evidence of inaccuracy, plaintiff canrestablish a claimnder section 552. Under those
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circumstances, no reasonable jury could render a verdict in plaintiff's fatforespect to this
claim. Summary judgment must be entered infaf defendant with respect pdaintiff's state

law claim.

V. Conclusion
For the reasons set forth above, Equifax’s Motidhbe GRANTED with respect to
plaintiff's claimsfiled pursuant to federal law abuntsl, II, Ill, IV, and V, and with respect to

plaintiff's claimfiled pursuant to state law ebunt VI. An appropriate order will be entered.

By the court,

Date: Septemberl, 2010 [sJOY FLOWERS CONTI
Joy Flowers Conti
United States District Judge
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