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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

WALLACE HARRIS,

Plaintiff
2:09¢cv292

V. Electronic Filing

MICHAEL J. ASTRUE
Commissioner of Social Security,

Defendant

NP S A

MEMORANDUM OPINION

INTRODUCTION

Wallace Harrig“Plaintiff”) brings this action pursuant to 42 U.S§GL05(g), seeking
review of the final determination of the Commissioner of Social Sectbgféndarnit or
“Commissioné€t) denying his application for disability insurance benefitiB”) and
supplemental security incomésSF) under Titles Il and XVI othe Social Security Actthe
Act”). 42 US.C§§401-433, 1381 - 1383f. Currently before the court is defersdisiution
for Summary Judgment. The record has been developed at the administrativeHevtie
following reasonsDefendant Motion for Summary Judgment will be granted and the decision of
the Commissioner will be affirmed.
. Procedural History

Plaintiff filed for DIB on December 6, 2005, claiming an inability to work as oy ¥,
1995. (R. at 64 - 68). Plaintiff applied for SSI on December 9, 2005, claiming an inability to
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work as of June 9, 2005. (R. at 3336). Plaintiffs applications initially were denied on
February 15, 2006. (R. at 580, 339-43). Plaintiff requested a hearingfbre an administrative
law judge. (R. at 55). A hearing was held on October 25, 2007. Plaintiff appeared:gures
by counsel, and testified. (R. at 23, 344). A vocational expert, George J. Starodtstdied.

(R. at 28 - 30, 344). The ALJ issued a decision on January 10, 2008, finding plaintiff was not
disabled. (R. at 8 - 20). Plaintiff filed a request for review with the Appeala€ll, which was
denied on February 12, 2009, thereby making the decision of the ALJ the final decision of the
Commissioner. (R. at 46).

Proceeding pro se, plaintiff filed his complaint on March 27, 2009. Defendant filed an
Answer on July 24, 2009. A scheduling order was issued requiring Plaintiff to fibdi@nfor
summary judgment by August 31, 2009. W/pdaintiff failed to file a motion, an order was
issued on October 23, 2010, directing plaintiff to file his motion by November 11, 2009. iffPlaint
was advised th&f{t]he failure to file [the] motion and brief by that date will result in the Court
adjudcating plaintiffs appeal and request for review of the decision below on the basis of the
record as it now exists, which will include consideration of deferslamdtion and brief. Order
of October 23, 2009. (Doc. No. 9). Accordingly, the matter will be adjudicated badleel on
record as it now exists, including consideration of deferslambtion for summary judgment.

IIl.  Standard of Review
Judicialreview of the Commissionarfinal decisions on disability claims is provided by

statute. 42 U.S.G§ 405(gY and 1383(c)(3Y. When reviewing a final decision, this casrtole

2 Section 405(g) provides in pertinent part:

Any individual, after any final decision of the [Commissioner] made
after a hearing to which he was a party, irrespective of the amount in
controversy, may obtain a review of such decision by a civil action
... brought in the district court of the Unitetats for the judicial
district in which the plaintiff resides, or has his principal place of
business




is limited to determining whether substantial evidence exists in the reecsugport the AL3

findings of fact. _Burns v. Barnha®12 F.3d 113, 118 (3d Cir. 2002Bubstantial evidence is

defined asmore than a mere scintilla. It means such relevant evidence as a reasonable mind

might accept as adequate support a conakion. Ventura v. Shalaleb5 F.3d 900, 901 (3d Cir.

1995)(quoting Richardson v. Pergld®2 U.S. 389, 401 (1971)). Additionally, if the AdJ

findings of fact are supported by substantial evidence, they are conclusive. .@28U185(g);
Richardson402 U.S. at 390. A district court cannot conduct a de neview of the

Commissionés decision nor rgveigh evidence of recor@almer v. Apfel 995 F.Supp. 549, 552

(E.D. Pa. 1998)seealsoMonsour Medical Center v. Heck]e306 F.2d 1185, 90-91 (3d. Cir.

1986) (‘even where this court acting de nou@ht have reached a different conclusion . . . so long
as the agency factfinding is supported by substantial evidence, reviewing courts lack pmwer
reverse either those findings or the reasonabl@atgy interpretations that an agency manifests
in the course of making such findin®s. To determine whether a finding is supported by
substantial evidence, however, the district court must review the record as aSeleblel.S.C.§
706.

To be eligible for social security benefits under the Act, a claimant must daaterthat

42 U.S.C§ 405(g).

% Section 1383(c)(3) provides in pertinent part:

The final determination of the Commissioner of Social Security
after a hearingunder paragraph (1) shall be subject to judicial
review as provided in section 405(g) of this title to the same extent
as the Commissioner's final determinations under section 405 of this
title.

42 U.S.C§ 1383(c)(3).




he cannot engage in substantial gainful activity because of a medicaliyitetgle physical or
mental impairment which can be expected to result in death or which has lastedeexpadied

to last for a continuous period of at least 12 months. 42 U§823(d)(1)(A);Brewster v. Heckler

786 F.2d 581, 583 (3d Cir. 1986). A figeep sequential analysis is used to evaluate the disability
status of each claimant20 C.F.R§ 404.1520. The ALJ must determine: (1) whether the
claimant is currently engaged in substantial gainful activity; (2) if not, wh#tkerlaimant has a
severe impairment or a combination of impairments that is severe; (3) whetineedical

evidence of the claimastimpairment or combination of impairments meets or equals the criteria
listed in 20 C.F.R., pt. 404 subpt. P., appx. 1; (4) whether the clasmap@airments prevent him
from performing his past relevant work; and (5) if the claimamtdapable of performing his past
relevant work, whether he can perform any other work which exists in the natt@maimy. 20

C.F.R.§ 404.1520(a)(4)seealsoBarnhart v. Thoma$40 U.S. 20, 225 (2003). If the claimant

is determined to be unable to resume his or her previous employment at step tmundeéineshifts
to the Commissioner at step five to prove that, given plaiigtiffental or physical limitations,
age, education, and work experience, he or she is able to perform substantibbg#iiif in the

national economy.Doak v. Heckler790 F.2d 26, 28 (3d Cir. 1986).

V.  Statement of the Case

Plaintiff was born on December 22, 1958, and was 49 years of age at the time of the
hearing. (R. at 18). Plaintiff has an eleventh grade educdBo at 347). At the time of the
hearing, Plaintiff had lived at his younger brothdrouse for approximately ten years. (R. at 353).
Plaintiff's younger brother works full-time. (R. at 353). Plaintiff has been diagnoded wit
diabetes mellitus, asthma, and hepatitis C. (R. at 125, 129).

Plaintiff's medical history reflects a history of tobacco and alcohol abuse as early as
October 29, 2002. (R. at 290). On numerous occasions treating doctors have notedsPlaintiff

problems with alcohol, illicit drug, and tobacco use. (R. at 138, 159, 163, 172, 198, 247, 255,




294, 296, 307, 312, 315, 331). As early as February 17, 2003, Derrick Tobias, M.D., noted that
Plaintiff did not comply with instructions for treating his diabetes. (R8&t37). Plaintiff did
not maintain a proper diet, and despite receiving medication for his condition, his sliahste
“uncontrolled. (R. at 286 - 87). Even early on, Plaintiff required admission to the emergency
room because of noncompliance issues, and his medical records indicated that his corsld@gion wa
challenge to treat because he did not follow medical advice. (R. at 276). On masipiEc
Plaintiff simply failed to take his medicatio(R. at 273).

Despite claims of compliance with his diet and medication reginfaintiff exhibited
little to no control ohis diabetes. He experiencedmerous diabeta®latal hospitalizations,
and multiple treating physicians concluded that Plaintiff was not compliant with ahedidace.
(R. at 127, 129). While en route to the emergency room on September 4, 2004, for
diabetegelated illness, paramedics found that Plaintidfs not even storing his insulin
medication properly. (R. at 129). Plaintiff also consistently failed t@ses/e doctor to monitor
diabetegelated eye issues, or to see a doctor for treatment of his hepatitis C. (R. at 193, 227, 256
259, 266, 294). At a November 3, 2004 admission to the emergency room, he informed the
attending physician that he had not seen an eye doctor in years. (R. at 2@6%epdmber 7,
2006, emergency room visit, Plaintiff admitted his diabetes was poorly cedtesil he had not
been seeing his primary care provider for diabetes treatment. (R. at 296).

In 2004, Plaintiff was admitted to the emergency room three times for diablkettes]
illness. (R. at 125331). On all threeccasions, the medical notes indicated that noncompliance
with medication regimen and/ or diet was a cause or major contributing factort 1¢%-831).
In 2005, Plaintiff was admitted to the emergency at least thirteen times for disddated ilhess.
(R. at 125 331). On at least six occasions, Plaitgifailure to comply with medical advice was
cited as a cause or major contributing factor. (R. at 323). In 2006, Plaintiff was admitted to

the emergency room at least eight times fabetesrelated illness. (R. at 12531). On a




least six of those occasions, Plainiffailure to comply with medical advice regarding
maintenance of his diabetes was cited as a cause or major contributing féRRt at 125 331).
In 2007, Plaitiff was admitted to the emergency room at least twice for diabelsed illness.
(R. at 125 - 331). The medical notes indicated that Plaintiff continued to bngaliant in
following his medication regimen and diet plan. (R. at 1231). Medial notes at discharge
typically indicated that Plaintiff responded well to treatment and that his condiéisstabilized
without notable difficulty. (R. at 125 - 331).

A physical residual functional capacity assessm@&¥EC’) was performed by
stateagency consultant Jeanette Brinkos on February 13, 2006. (R. at2#8 -Plaintiff was
determined to have the capacity to lift fifty pounds occasionally and twemrtydiunds
frequently. (R. at 249). Plaintiff could stand or walk for six hours of an eight hour work day, and
sit for six hours. (R. at 249). Ms. Brinkos found no other functional limitations. (R. at529)8 -
In assessing the severity of Plairigifliabetes, asthma, hypertension, and hepatitis C, Ms. Brinkos
cited a normal chestpay andechocardiograrexhibiting a low likelihood for significant coronary
artery disease. (R. at 253). Ms. Brinkos also cited a physical examioatiSeptember 8, 2005
which produced unremarkable results. (R. at 253). Plaintiff was neurologicatily (Raat 253).
Ms. Brinkos conclude®laintiff was not significantly limiteghhysicallybecause his medical
history suggested that proper treatment of his conditions had been successful ihngpairyil
effects. (R. at 253).

At the administrativdnearing, Plaintiff testified that he had been covered by Gateway
health insurance since March of 2000. (R. at 347). He suffers from diabdtes,aatd hepatitis
C. (R. at 349). He claimed to receive regular treatment for his diabete$Oromorry’ at
Allegheny General HospitéR. at 350). Other doctors at the hospital have also treated him for
diabetes. (R. at 350). His diabetes makes his fingers numb, clouds his vision, mé&ketsdald

and numb, makes him feel constariitigued,frequently makes him dizzy, and causes him to




vomit. (R. at 351, 354, 358). These symptoms have occurred every day for at least the previous
five years. (R. at 355). Picking up or manipulating objects, and walking distanceseathan a

block, proves to be a challenge. (R. at 355). Sensitivity in Plégnigét causes him pain

whenever he steps on an object. (R. at 356).

When the ALJ questioned Plaintiff about numerous doatotations that had indicated he
consisterly failed to follow his treatment regimen as directed, Plaintiff responded tlzdivags
took his medicine properly, but he woujdst get sicK. (R. at 351, 357). When asked whether he
stopped smoking, as directed by his doctors, Plaintiff indicated he continued to smok85@.. at
Plaintiff claimed to be taking care of himself, but explained that he had diffiuritygcfor
himself as diligntly as his doctors directed. (R. at 358). When he takes his insulin shots he starts
to feel some relief, but then becomes very tired. (R. at 358). While he is home alagefur
day, he lies down most of the time, either watching television orispeRR. at 354, 358).

Plaintiff uses an albuterol inhaler to control his asthma symptoms. (R. at Bi&iptiff
testified that heat and extreme cold cause his asthma symptoms to worseB85@R. aSmoke
also exacerbates his condition, and he has been told that he has emphyserhas52{RE3% He
also has hepatitis C, but he has not seen a doctor for treatment and has not rececadidmsedi
despite the urging of his treating physicians. (R. at 353).

Plaintiff admitted having difficultyeading and writing, but could count money fairly
proficiently. (R. at 347 - 49). In the past he has worked as a dishwasher, a kitghparpon,
and a cleaner, and hakso worked shoveling snow. (R. at 359).

The ALJaskedhe vocational expert if an individual of Plainsfage, education, and work
experience would be able to hold employment with the following limitations: light work;
occasional balancing, stooping, kneeling, crouching, crawling, and climbing; nentated
exposure to dust, fumes, odors, gases, environments with poor ventilation, temperatuesextre

humidity, or dampness; and no more than fundamental reading, writing, and math. (R. at 361).




Mr. Starostaexplained that several jobs were available in significant numbers in the

national economy:dietary aid,of which there were one million jobs in the national economy;

“folder,” of which there werene-hundred thousand jobs in the national economy;“eledner’;

of which there were three million jobs in the national economy. (R. at@®2 Mr. Starosta also

testified that an employee could be-tz$k ten to twelve percent of the time and not jeopardize his

or her employment. (R. at 364). An individual could also miss up to two days a month and

maintain his or her employment. (R. at 364). Absences and failure to stak @eyasd these

limits would exclude substantial gainful employment. (R. at 364).

In his decision dated January 10, 2008, the ALJ made the following findings:

P W bdpE
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11.

The [Plaintiff] met the insured status requirements of the Social Security
Act through March 31, 2005;

The [Plaintiff] has not engaged in substantial gainful activity since May 25,
1995;

The [Plaintiff] has the folloumg severe impairments: diabetes with
peripheral neuropathy and retinopathy, hepatitis C, and asthma;

The [Plaintiff] does not have an impairment or combination of impairments
that meets or medically equals one of the listed impairments in 20 C.F.R.
Pat 404, Subpart P, Appendix 1;

After careful consideration of the entire record, | find that the [PIdihiz$
failed to follow prescribed treatment under criteria set forth in the above
regulations and Social Security Ruling 82-59. | conclude trariHf]

has a condition or conditions which if treated would allow him to perform a
wide range of light work involving only occasionally balancing, stooping,
kneeling, crouching, crawling, and climbing; and not involving
concentrated exposure to dust, fumes, odors, gases, humidity, dampness,
environments with poor ventilation, or exposure to temperature extremes;
or occupations not requiring more than the most fundamental reading,
writing, and math skills;

The [Plaintiff] is unable to perform any past relevant work;

The [Plaintiff] was born on December 22, 1958, and is presently 49 years of
age, which is defined as a younger individual age 18-49;

TheI [F;]Iaintiff] has a limited education and is able to communicate in
English;

Transferability of j@ skills is not an issue in this case because the
[Plaintiff’s] past relevant work is unskilled;

Considering the [Plaintif§] age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the [Plaintiff] can perform;

The [Plaintiff] has not been under a disability, as defined in the Social




Security Act, from March 2000 through the date of this decision; and,

12. In accordance with the provisions of 20 C.F.R. 404.1530 and 416.930, and
the Social Security Ruling 829, the [Plaintiff] has failed to follow
prescribed treatment.

(R. at 13 - 20). Accordingly, the ALJ denied Plairgifipplication for benefits. (R. at 20).
V. Discussion

In his decision, the ALJ acknowledged that Plait#tiffiabetes, if untreated, would likely
prevent him from engaging in any substantial gainful activity. (R. at Paaintiff's diabetes was
also not of a temporary nature, having continued to require consistent treatmeuniinskerious
medical complications and resulting in hospitalization over the course of marsy (R. at 17).
The ALJ determined that the prescribed treatment to manage his diabetes woulcehave be
sufficient to restore Plainti functional capacity to engage in substantial gainful activity, in light
of the relative ease with which Plaintiff was treated in the hospital and thegicotatinual
findings that Plaintifs hospitalizations primarily were attributable to Plaitdifailure to follow
directions. (R. at 17 - 18).

Social Security Ruling‘6SR) 82-59, in conjunction with 20 C.F.R§ 404.1530,
416.930, dictates what is required to prove that an otherwise disabling condition, &menabl
treatment, is not disabling for DIB or SSI purposes because a claimantdaifedntain a
prescribed treatment regimen that would have allowedl#maant to work despite the disabling
condition. Failure to follow a prescribed treatment regimen will result in ialdgrbenefits

when:

1. The evidence establishes that the [clairtsdihpairment precludes
engaging in any substantial gainful activity . . .;

2. The impairment has lasted or is expected to last for 12 continuous
months from onset of disability or is expected to result in death;

3. Treatment which is clearly expected to restore capacity to engage in
any substantial gainful activity . . . has bgeascribed by a treating
source; and,

4. The evidence of record discloses that there has been a refusal to
follow prescribed treatment.

9




SSR 8259 at 1.
Moreover the ability to control a limitation with medication or treatment is a factor which

the ALJ may consider in assessihg severity of an impairmentWelch v. Heckler808 F.2d 264

(3d Cir. 1986); Mason v. Shalald49 F.2d 1058 (3d Cir. 1993). And it equally is well accepted

that if a condition can be controlledth medication or treatment, it is not disabling under the Act.

Gross v. Heckler785 F.2d 1163, 1166 (4th Cir. 1986); Reed v. Sullig®8 F.2d 812, 814 (8th

Cir. 1993);seealso20 C.F.R§404.1530 (b). When viewed as a whole,@rdcontains
substanal evidence to support the ALJ's determination that Plaintiff's impairments gooaoice
disabling limitations.

Plaintiff has health care coverage. (R. at 16). He admitted to having beereidiform
repeatedly of the risks associated with his diabeteshendonsequences of continual
noncompliance with medical advice. (R. at 17, 114). Moreover, when discharged from his
hospitalizations, medical notes indicate Plaintiff understands what he needs tkedp his
diabetes in checkincluding maintaining prescribed dietary and medication regimen. (R. at 17
18). Yet, overwhelming evidence from various treating physicians illust@t@@nged attitude
of noncompliance with respect to Plairisfliabetess well as hissthma, and hepatitis C. (R. at
15 -18).

Plaintiff claimed that he was not able to care for himself as competently eethcal staff
at the hospital, but he always was compliant. (R. at 17 - B8ix as was outlined by the ALJ,
Plaintiff's claims regarding his compliance were mgistent with the opinions of Plaintsf
treating physicians, who over the course of several years and many emeogenwisits and
examinations documented a consistent failure to comply with medical advice vexpdanation.

(R. at 17 -18). Plaintif failed to assert any reasonable, justifiable cause for his noncompfiance.

4 Justifiable Cause for Failure Emllow Prescribed Treatment

1. Acceptance of a prescribed treatment would be contrary to the teachings and

10




(R. at 18). As such, the Alsldecision that Plaintiff failed to follow prescribed treatment was
supported by substantial evidence.

Similarly, there was no evidence in the neadlirecord which contradicted the A&J
determination that Plaintt§ asthma and hepatitis C did not significantly limit Plaitstiéibility to
engage in substantial gainful activity, particularly in light of the ’Alatcommodations in
formulating Plaintiffs RFC. (R. at15-18). The record reveals that Plaintiff never received any
significant treatment for asthma, and that he used an inhaler to control his sgm({oat 15 -

18). There was no indication that the inhaler was ineffectivedesyite Plaintifs complaints of
sensitivity to certain air conditions, he continued to smoke against dadeise. (R. at 1518).
Plaintiff also elected not to seek treatment for his hepatitis C, continaleithiko- in some cases a
six-pack of beeor morea week, and had no signs of severe liver disease. (R. di8)5 -As

with Plaintiff's asthma, the ALJ determined that the RFC assessment sufficiently accommodated
any legitimate limitations associated with Plairgitfiepatitis C. (R. at 15 - 18)The record

contained more than sufficient evidence to support this assessment.

tenets of the claimaitst. . . religion;

2. Cataract extraction for one eye is prescribed, but the loss of visualnefyiane

the other eye is severe and cannot be corrected through treatment;

3. ... fear of surgery may be so intense and unrelenting that it is, in effect, a
contraindication to surgery;

4.The individual is unable to afford prescribed treatment which he or she is willing
to acceptbut for which free community resources are unavailable;

5. Any duly licensed medical source who has treated the claimant . . . advises
against the treatment prescribed for the currently disabling condition;

6. The claimant . . . is presently unable to work because of a condition fdr whi
major surgery was performed with unsuccessful results, and additional major
surgery is prescribed for the same impairment;

7. The treatment carries a high degree of risk because of the enormity or unusual
nature of the ppcedure; and,

8. The treatment recommended involves amputation of an extremity.

SSR 8259 at 4.

11




VI.  Conclusion

In light of the lack of objective evidence indicating otherwise, theAdldtermination that
Plaintiff's diabetes mellitus, asthma and hepatitis Ghdidorevent him from participating in
substantial gainful activity was supported by substantial evidence.

Based upon the foregoing, DefendamMlotion for Summary Judgment must be granted.

An appropriate Order will follow.

Date:Auqust 7, 2010

s/ David Stewart Cercone
Davis Stewart Cercone
United States District Judge

CC: Wallace Harris
3421 Gass Avenue
Pittsburgh, PA 15212

Jessica Smolar, Esg.

United States Attorneéy Office (PGH)
700 Grant Street

Suite 4000

Pittsburgh, PA 15219

(412) 644-3500
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