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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

DONALD KOVAC,
Plaintiff,

V. 2:09-cv-00400
PENNSYLVANIA TURNPIKE
COMMISSION, MITCHELL RUBIN,
GEORGE HATALOWICH, MELVIN
SHELTON, and MARK ROWE,

N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Presently before the Court afe MOTION FOR SUMMARY JUDGMENT
(Document No. 45) filed by Defendants Peyimania Turnpike Commission, Mitchell Rubin,
George Hatalowich, and Melvin Shelton (tt@mmission Defendantyand the MOTION FOR
SUMMARY JUDGMENT (Document No. 48) filed bpefendant Mark Roe. The Defendants
have filed briefs in support of their respective motions and Plaintiff has filed a brief in opposition
(Document Nos. 46, 48, 52, 56). The parties hase fally developed their respective positions
through Defendants’ Concise Statements of Malt&@acts and Plaintif§ Additional Material
Facts (47, 49, 54, 55, 57, 58) and responses thareddyave submitted numerous exhibits. The

motions are ripe for disposition.
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BACKGROUND

From April 2005 until November 20, 2008, Kovac was employed as a Manager of Labor
Relations by the Pennsylvania Turnpike Commissi®T C’), which is an independent
commission organized under Pennsylia law. Defendant Rubin was at all relevant times the
Chairman and one of three voting members efRAC. The other two voting members of the
PTC are not named as Defendantthis case. Defendant Hatalowich was the Chief Operating
Officer of the PTC. Defendant Shelton was anagerial employee of tHeTC, who also served
as a Democratic Ward Chairman in Philadelphia. Defendant Rowe wdaugiress Ageritof
Teamsters Union Local No. 77.

Kovac was hired in 2005 by Joseph Brimmeieg, @hief Executive Officer of the PTC, in
the wake of a strike by turnpikeorkers on Thanksgiving Eve, 2004he busiest travel day of the
year. Kovac’s mission was to re-establish aerice and trust between management and the
union and to finalize a new collectivargaining agreement. Kovac ateoved as a hearing officer
to resolve grievances filed by union employeeder the collective bargaining agreement.
Kovac officially reported to Patricia Schleg#ie Director of Human Resources of the PTC.
Kovac admits that Schlegel conducted his penforce evaluations, bubitends that Schlegel
was merely his “nominal” supervisor andtlin actuality, he morted to Brimmeiet.

Plaintiff alleges that he engaged in the folilog constitutionally-protected activities: (1)
he exhibited a lack of deferee and loyalty to Teamstersdad Union 77 (“Local 77”), United
States Congressman Robert @raand the Philadelphia Democrafiarty patronage system; (2)
he refused demands from Defendants Rowe anlidBhe give special treatment to grievances

filed by Local 77 members; (3) in particular,early-2008, he refused to accede to Rowe’s

1 Brimmeier is not a named defendant in this case.



demand for the re-instatement of Christopher @iRe toll-taker who hd been fired in June
2007 after getting into an altet@n with a motorist; and (4) ainspecified date(s), he notified
Brimmeier that Defendant Shelton performed Iitierk, misused a PTC vehicle, fuel and EZ Pass
to chauffeur Congressman Bradydasold tickets to Philadelph2emocratic fundraising events.
In essence, Plaintiff's theory is that becauseehgsed to cooperate withe demands of Rowe and
Shelton (on behalf of Local 77 and the Philabd&@democratic machine), they conspired to
engineer the termination of his employment.

In the autumn of 2008, the PTC experienced atanbal reduction in fees as a result of a
downturn in the national economy. It becamepearational imperative to reduce the PTC’s
budget. All department heads, including Schlegere instructed to cut their budgets by as
much as ten percent (10%). As a first stem-personnel measures were implemented, including
reductions in conferences, travel, training paocchases. Such austerity measures were
insufficient, so the PTC implemented a “uotary departure program” to encourage early
retirement. The number of employees who ehosretire proved inadequate to bridge the
budgetary shortfall. Accordingly, in Novemt2008, fifteen non-union employees were laid off
—including Kovac.

Schlegel submitted a Declaration in whicle sttated that she made the decision to
eliminate Kovac’s job. Schlegel explained that decision was based on the mandate to reduce
her budget in a manner that woglause the least amount of disioptto the overall operation.

In Schlegel’s opinion, Kovac was one of the ntughly-paid members of her staff; Kovac was

less productive than the other hearing officetri®laCaro; and Kovac'’s performance evaluations

had deteriorated over time. In particulagydc was evaluated as needing to improve his
“dependability,” as he had failed to keep Schlegel informed of his whereabouts and failed to show
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up for work at the Central Office in Middletowas required. Kovac was informed of the
decision to terminate his employment on Novem®0, 2008. Kovac ditizes the manner in
which he received notice (a state policeman pguflevac over as he was driving on the turnpike
and instructed him to call PTC headquarter&n November 25, 2008, the staff reductions were
approved by the three voting membershef PTC, including Defendant Rubin.

The Amended Complaint assertotalaims pursuant to 42 U.S.§1983. Plaintiff
alleges that he was unlawfully terminated fromdngployment in retaliadin for: (1) his political
affiliation (or lack thereof) (Cour) and/or (2) his exercise ofetright of free speech (Count I1).
The Court granted the parties’ StipulatiorDa$missal as to Plaintiff's claim under the

Pennsylvania Whistleblower Law, 43 Pa. G§3421et seq(Count IlI).

STANDARD OF REVIEW
Rule 56(c) of the Federal Rules of Civil Pedare reads, in pertinent part, as follows:

[Summary Judgment] shdle rendered forthwith the pleadings, depositions,
answers to interrogatories and admissionflentogether with the affidavits, if
any, show that there is norgene issue as to any materiatt and that the moving
party is entitled to judgment as a matter of law.

In interpreting Rule 56(c), the United States Supreme Court has stated:

The plain language . . . mandates entrgwwhmary judgment, after adequate time
for discovery and upon motion, againgiaaty who fails to make a showing
sufficient to establish the existence ofed@ment essential to that party's case, and
on which that party will bear the burden obpf at trial. In such a situation, there
can be‘no genuine issue as to material fasince a complete failure of proof
concerning an essential element of the mmwing party's case necessarily renders
all other facts immaterial.

Celotex Corp. v. Catretd77 U.S. 317, 322-323 (1986).

An issue of material fact is genuine onlyhié evidence is such that a reasonable jury could

return a verdict fothe non-moving party.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248
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(1986). The court must view the facts in a lighdst favorable to the non-moving party, and the
burden of establishing that no genuine issue aéra fact exists rests with the movanCelotex
477 U.S. at 323. The "existence of disputed issfi@saterial fact sould be ascertained by
resolving all inferences, doubts and issofesredibility against the moving party.Ely v. Hall's
Motor Transit Co,. 590 F.2d 62, 66 (3d Cir. 197&)uoting Smith v. Pittsburgh Gage & Supply
Co, 464 F.2d 870, 874 (3d Cir. 1972)). Final credipdeterminations on material issues cannot
be made in the context of a motion for sumnjadgment, nor can the district court weigh the
evidence. Josey v. John R. Hollingsworth Corp96 F.2d 632 (3d Cir. 1993 etruzzi's IGA
Supermarkets, Inc. v. Darling-Delaware C898 F.2d 1224 (3d Cir. 1993).

When the non-moving party will bear the bund# proof at trial, the moving party's
burden can be "discharged sjrowing -- that is, pointing out to thBistrict Court -- that there is
an absence of evidence to sugple non-moving party's case.Celotex 477 U.S. at 325. If the
moving party has carried this burden, the burstgfis to the non-movingarty, who cannot rest
on the allegations of the pleadingsd must "do more than simply show that there is some
metaphysical doubt as to the material factdfatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (198@etruzzi's IGA Supermarke®98 F.2d at 1230. When the non-moving
party's evidence in opposition to a properly sarggd motion for summary judgment is "merely
colorable" or "not significantly probativethe court may grant summary judgmenrinderson

477 U.S. at 249-250.

DiscussioN
The two legal theories articulated by Koveove similar elements. To establish a claim
for retaliation based on political activity, a plafhthust establish: “(1) that the employee works
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for a public agency in a position that does not negaipolitical affiliation, (2) that the employee
maintained an affiliation with a political party, and (3) that the employee's political affiliation was
a substantial or motivating factortime adverse employment decisio@dodman v. Pennsylvania
Tpk. Comm’'n293 F.3d 655, 663-64 (3d Cir. 2002)ting Rutan v. Republican Party of Il97

U.S. 62 (1990))Taking an adverse employmextdtion based on a person's political tendencies
constitutes a violation of thaerson's First Amendment rightd. This protection extends to
“government employees who lack a politiedfiliation” or who are apoloticalGalli v. N.J.
Meadowlands Comm'd90 F.3d 265, 268 (3d Cir. 2007).

To state a viable First Amend@mit retaliation claim, a plaifit must allege that (1) the
activity in question is protected by the Filshendment and (2) the protected activity was a
substantial factor in the alleged retaliatory actiddill v. Borough of Kutztowm55 F.3d 225,
241 (3d Cir. 2006). Inthe context of public employment, an emplogpeech is protected when
(1) the employee is speaking astizen and not pursuant to his or ledficial responsibilities; (2)
the statement involves a matteipaoblic concern; and (3) the govenant employer is not justified
in treating the employee differently from a membgthe public because bis or her statement.
Id. at 241-42 (citations omitted).

Under either retaliation theory,dMtiff must establish as past the prima facie case that
his alleged protected activity was a “substantial or motivating factor” in his termination. In
Lauren W. ex rel. Jean W. v. DeFlamji80 F.3d 259, 267-68 (3d Cir. 2007), the United States
Court of Appeals for the Third Ciuét explained that courts mustigently enforce this causation
requirement:

A court must be diligent in enforgy these causationqeirements because

otherwise a public actor cogmint of the possibility thditigation might be filed

against him, particularly in his indowal capacity, could be chilled from taking
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action that he deemed appropriate andaab, was appropriate. Consequently, a
putative plaintiff by engaging in protected adif might be able to insulate himself
from actions adverse to him that a pulalator should take. The point we make is
not theoretical as we do not doubt that pubttors are well aware that persons
disappointed with official decisions andiaas frequently bring litigation against
the actors responsible forellecisions or actions in their individual capacities, and
the actors surely would wiaito avoid such unpleasant events. Thus, it would be
natural for a public actor to attempttiead off a putative plaintiff with the
unwarranted expenditure ptiblic funds. Courts by their decisions should not
encourage such activity and, by enforcihg requirement that a plaintiff show
causation in a retaliation case, can awmdg so as they wilrotect the public
actor from unjustified litigation for hisggropriate conduct. In this regard we
recognize that often public acsosuch as those in this case must make a large
number of decisions in charged atiplosres thereby invitg litigation against
themselves in which plaintiffs ask theurts to second guess the actors' decisions.

As pertinent to the circumstances of this caseD#ielaminisCourt further commented: “We
also are aware that in employment situationpleyees sometimes threaten to bring retaliation
actions if the employer takes adverse action with respect to thémnét 268 n.8. In summary,
the Court of Appeals has recoged the difficulties faced by public employers who are forced to
lay off workers and has instructed the district cotatsgorously require g plaintiff to prove that
he/she was terminated for an improper purpose.

Turning to the standard necessto prove a causal link, tHeeFlaminisCourt explained:

To establish the requisite el connection a plaintiff usliamust prove either (1)

an unusually suggestive temporal proximity between the protected activity and the

allegedly retaliatory action, or (2) a pattef antagonism coupled with timing to

establish a causal linBee Krouse v. American Sterilizer Ci26 F.3d 494, 503-04

(3d Cir.1997)Woodson v. Scott Paper CbQ9 F.3d 913, 920-21 (3d Cir. 1997). In

the absence of that proofetiplaintiff must show that from the “evidence gleaned

from the record as a whole” the trigf the fact should infer causatidrarrell v.

Planters Lifesavers Cp206 F.3d 271, 281 (3d Cir. 2000).
In Merkle v. Upper Dublin School Dis11 F.3d 782, 795 (3d Cir. 2000), the Court noted:
“Where a reasonable inference can be drawnath&mployee's speech was at least one factor

considered by an employer in deciding whetbdaake action againsteremployee, the question
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of whether the speech was a motivating factor indieégrmination is best left to the jury.” On
the other hand, even if a plaintiff is able to establish a pliacia case of causation, the employer
may prevail by demonstrating that it would haaken the same action (i.e., terminated Kovac'’s
employment) even in the absence of the protected actiwiiyl.v. City of Scranton411 F.3d 118,
125 (3d Cir. 2005).

Assuming, arguendo, that Plaintiff can establish all of the other elements of each prima
facie case, Kovac has failed tdaddish that his alleged protedtactivity was a “substantial or
motivating factor” in the loss dfis job. Itis uncomsted that the PTC was facing a severe budget
deficit in the fall of 2008, and that the PTC waseoiled in a series of cost-cutting measures.
Kovac was not the only individdito lose his job — he wase of fifteen non-union employees
whose jobs were eliminated lste November 2008. Indeed, Pl#intgrees that some of these
employees “may have been laid off for budgetary reasons.” Plaintiff's Response to CSMF { 14.
Plaintiff contends that no budget was yet in pléar fiscal year 2008-2009; that the actual budget
remained flat; that the PTC added new jobs duttiag fiscal year; and that “equity adjustments”
were made (to reflect changed duties). Thegeraents are entirely beside the point. Itis
undisputed that turnpike revenuesd decreased and the PTC wagrfg a real financial crisis.

The wisdom of the PTC's efforts to address thgis will not be second-guessed by the Court.
See Keller v. Orix Gdit Alliance, Inc.130 F.3d 1101, 1109 (3d Cir.1997) (en bafithe
guestion is not whether the employer madebis, or even a sound, Inesss decision; it is
whether the real reason is [retaliation]”). Isigficient that no reasohke jury could conclude
that the PTC’s cost-cutting efforts were an elab®ruse or pretext tover-up Kovac’s allegedly

unlawful termination.



In addition, Plaintiff has failed to introduceidgnce from which agasonable jury could
find in his favor on the “cat’s paw” or “subordieabias” theory, i.e., that Rowe and Shelton
engineered his termination tugh Rubin and Hatalowich. There are numerous gaps in the
causal chain. The record reflects that Schlagggle made the decision to eliminate Kovac'’s
position, as part of her mandate to reduce thm&uResources budget in response to the financial
crisis in November 2008. Schlegel Dectam; Hatalowich Deposition at 19. Kovac has
submitted no contrary evidence — at the summary judgment stage, his averments in the Amended
Complaint will not suffice. Fed. R. Civ. P. 56(e)(2pchlegel declared that she was unaware of
Kovac’s political affiliation. Again, Kovac has imiluced no evidence to the contrary. There is
no evidence that Schlegel or Hatalowich had atgrattions with Rowe and/or Shelton regarding
Kovac’s employment. Similarly, there is no estate that Kovac’s criticisms of Shelton were
conveyed by Brimmeier to any of the Defendan®sn “unusually suggestive temporal proximity”
does not exist between Kovac’s gkl protected activity and hign@ination. His criticisms of
Shelton are undated and the rec@fiects that Patrick Caro (nKbvac) denied O’Reilly’s initial
grievance in July 2007 and Local withdrew the grievance onnlary 11, 2008 — almost a year
prior to the layoff. There is no evidence thatbih made the actual decision to terminate Kovac,
or had any role other thamoviding one of the tiee votes to officially ggrove the layoffs. There
is no evidence that the otherdwoting members of the PTC weaeting in retaliation against
Kovac, such that the PTC would have takensdm@e action to terminate his employment even in
the absence of Kovac’s alleged protected activity. Indeed, Kovac has admitted that he has no
evidence of the necessary cdusek other than his opinion, supposition and conjectuee
Kovac Deposition at 124, 131.

In the Court’s view, the real ggamen of Kovac'’s claim is thhe disagrees with the PTC’s
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decision to terminate his employnte Schlegel articulated thellimving reasons for her decision
to terminate Kovac: (1) in her opinion, tbder hearing examindpatrick Caro, was more
productive; (2) Kovac had a high salary, and thius elimination of his position would make a
greater impact on the budget defi¢B) Kovac failed to work outf the Central office as required;
(4) Kovac failed to keep Schlegel informednid whereabouts; (5) there had been instances of
insubordination; and (6) in her opinion, this was best way to addrefge budget shortfall with
the least disruption to the functiowg of the department. Kovac centls that he was an effective
and productive employee and that Brimmeieratavich and Schlegel were “totally
incompetent.” This argument, even if true, isvaaling. It is not for the Court to second-guess
the wisdom of an employer’s business decisiege Keller130 F.3d at 1109. It is certainly
unfortunate for Plaintiff that hiest his lucrative position witthe PTC. However, there is no

basis to conclude that Defendants terminatedihirataliation for engaging protected activity.

CONCLUSION
In summary, a reasonable jury could not codeltrom this record that a “substantial or
motivating reason” for Kovac’s termination waise to retaliation by Defendants for Kovac’s
alleged protected activities. Evidence of the igtpicausal link does not exist in this record.
Accordingly, the motions for summary judgment filed by Defendants wiBRANTED.
An appropriateéOrderfollows.

McVerry, J.
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

DONALD KOVAC,
Plaintiff,
2:09-cv-00400

V.

PENNSYLVANIA TURNPIKE
COMMISSION, MITCHELL RUBIN,
GEORGE HATALOWICH, MELVIN
SHELTON, and MARK ROWE,

N N N N N N N N N N N N

Defendants.
ORDER OF COURT
AND NOW, this 15th day of December, 20109 accordance with the foregoing
Memorandum Opinion, it is herelyRDERED, ADJUDGED AND DECREED that the
MOTION FOR SUMMARY JUDGMENT (Document & 45) filed by Defadants Pennsylvania
Turnpike Commission, Mitchell Rubin, Georgatalowich, and Melvin Shelton (the
“Commission Defendants”) and the MOTIGNOR SUMMARY JUDGMENT (Document No.
48) filed by Defendant Mark Rowe are herébR ANTED.
BY THE COURT:

s/Terrence F. McVerry
United States District Court Judge

cc: Ronald D. Barber, Esquire
rbarber@smgplaw.com

Michael A. Farnan
mfarnan@farnanlawoffice.com

Peter H. Demkovitz
pdemkovitz@markowitzandrichman.com



