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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

GEORGE R. SMITH,

Plaintiff,
V.
2:09cv1264
MICHAEL J. ASTRUE, Electronically Filed

COMMISSIONER OF ®CIAL SECURITY,

~— e N e N

Defendant.

OPINION

l. INTRODUCTION

Plaintiff, George R. Smitlf* Smith’), brings this action pursuant to 42 U.S.C. § 405(q),
seeking judicial review of the final determination of the Consioiser of Social Secity
(“Commissioner”) denying his applications for disability insurance ben@iig”) and
Supplemetal Security Income (“SSI"uinder Titles 1l and XVI othe Social Security Act
(“Act”). 42 U.S.C. 88 401-433,1381-138ZFhe partis have filedccrossmotions for summary
judgment pursuant to Federal Rule of Civil Procedure 56. The record has been devdluped at
administrative level. For the reasons set forth below, the Commissideersionwill be
affirmed.

. PROCEDURAL HISTORY

Smithprotectvely filed for DIB and SSI on June 28, 2007, alleging disability as of May
1, 2007. Record ddmith v. Astrue09-1264, 99-108'R.”). Smithalleged disability due to
lupus, gout, bursitis, poor balance, cirrhosis, hepatitis C and batkR. 11, 13-14, 99-108.
The applications were administratively denied on September 20, 2007. R. $3nith

responded by filing a timely request for an administrative hearing. R. 49.
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On March 3, 2009, a hearing was held in Johnstown, Pennsyhefore Administrative
Law Judge James J. Quigley (“ALJ”) who appeared via video from Norfolk, Virginid9+4.
Smith, who was represented by counsel, appearedestifléd. R. 19-32. Joseph J. Bentivegna,
an impartial vocational expert (“VE”) aldestified. R. 32-34.

In a decision dated March 27, 2009, the ALJ determined that Sragimot “disabled”
within the neaning of the Acas his residual functional capacity (“RFC”) did not prevent him
from returning to his past relevant work as a machine shop maintenance man. R. 11-18. The
Appeals Council denied Smith’s request for review on July 27, 2009, thereby making tke ALJ’
decision the final decision of theo@missioner R. 1-3 Smithcommenced the present action
on September 17, 2009. Doc. No. 1.

1. STATEMENT OF THE CASE

Smithwas fifty-eight years of age at the time of the heariRg22. He ha a highschool
equivalency diploma. R. 22-23is past relevant work was amachine shop maintenance
man. R. 32, 112Smith tesfied he did nobperate machinesRk. 31-33. The documentary
record indicates that Smith suffers from multiple physical impairments. In his dalverefits,
Smith submitted evidence of physical impairments including hepatitis C, iartgatt, lupus,
and back painR. 166, 186.

On Septembed, 2007, at the Agency’s request, Smith was examined by Victor Jabbour,
M.D. R. 166-75.Smithwas found to be in good general health. R. 168. He denied problems
with shortness of breath, cough, or chest pain and had no complaints about his gastabiotesti
urinary tract. Id.

Physcal examination revealed Smighead neck, eyes, ears, heart rate, mouth, and

throat werenormal. R. 168-69 Smiths arms and legs did not show weaknessnoitéd range
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of motion. R. 169. There was no swelling or tenderness in hislteeSmith’s neurological
examination was normal, including motor system, reflexes, deep tendon refenszdim,
coordination, and ranges of motion. R. 170, 174-75. Dr. Jabbaed tiatt Smitlcould get on

and off the examination table, walk on his heels and toes with a normal gait, and squat. R. 170.

Dr. Jabbour diagnosed Smith with 1) back pain secondary to arthritis and possible disc
disease; 2) history of gouty arthritis; 3%tory of hepatitis C; 4) lupus; and 5) possible high
blood pressure. R. 170Dr. Jabbour also completed a medical source statement of claimant’s
ability to perform workrelated physical activities. R. 1-2Z5. Dr. Jabbour assesgsbdt Smith
could stand and walk one hour or less; sit less than six hours; occasionally perform postura
activities of bending, kneeling, stooping, crouching, balancing, and climbing; and his
impairments were affected by heights, moving machinery, vibration, and tempesdatemes.

R. 172-73. Dr. Jabbour also assessed that Smith cowadtr carry twothree pounds
frequently and ten pounds occasionally. R. 172.

On September 20, 2007, Mary Ellen Wyszomierski, M.D., a state agencgiphysi
reviewed Smith’s record. R. 176-8Dr. Wyszomierski assessed that Smith could lift fifty
poundsoccasionallyand twentyfive poundsfrequently R. 177. She concludédat Smith
couldstandandbr walk for six hairsand sit with normal breaks for six hours in an eight-hour
workday. R. 177. Dr. Wyszomierski did notpose limitations in pushing/pulling postural,
manipulative, visualpr communicativeactivities. Noenvironmentatestrictions were notedr.
178-79.

Dr. Wyszomierski noted that Smith was not on medicationkepatitis C, Ipus,

arthritis, or cirrhosis. R. 181. She found that Dr. Jabbour “relied heavily on [Smith’'sfBub)j




reports of symptoms and limitations” ahid assessmefis not consistent with all of the
medical and nomredical @idence in the claim folder.” R. 182.

On November 28, 2007, Smith was examined by Jill Constantine, M.D. R. 185-186.
Smith’s skin, head, ears, nose, throat, carotid arteries, heart, abdomen, armsj lggsplan
nodes were normal. R. 18%lis arms and legs wemsted to have a full range of motion with no
signs of edemald. Smith’s reflexes were normald. Dr. Constantine noted Smith’s history of
hepatitis C and that he refused further evaluation or work-up. R. 186.

In February 2009, Smith sought treatmh ata VVeterans Administration Medical Center
(“VA”) . R. 196-213.Smith’s primary complaint wastermittent left shoulder paand a
history of falls. R. 200-03Smith was evaluateby Dr. Rashida Mahmud, M.D. R. 200-213.
Smith’s neurological evahtionrevealedno migraines, tremors, loss of memory, pdrasias,
vertigo or confusion. R. 203t was noted that Smith’s gaias unstable, but there were no
tremors. Id. Smith used a cane, but not regulardg. Dr. Mahmud noted Smith’s skin, head,
eyes, ears, nose, throat, heart, lungs, abdomen, anthigesenvere normalld. Smith had
some limited left shoulder range of motjdout no redness or swelling. R. 200.

Smith’s assessment/plan included an x-ray of his shouldenmakfegastoenterology
because of his hepatitis C, referral to the neurology dimmibis falls, and a colonoscopy in
2010. R. 206. The subsequent x-ray of Smith’s shoulder was negative except for small
calcification densies suggestive of tendonitis. R. 196.

1. STANDARD OF REVIEW

This Court’s review is limited to determining whether the Commissioner’s decision is

“supported by substantial evidence.” 42 U.S.C. 8§ 40%ddrno v. Shalala40 F.3d 43, 46 (3d




Cir. 1994). The Court may not undertakdeanovareview of the Commissioner’s decision or
re-weigh the evidence of recomlonsour Medical Center v. Heck]eé806 F.2d 1185, 1190-1191
(3d Cir. 1986). Congress has clearly expressed its intention that “[t]he findirgs of t
Commissioner of Social Segty as to any fact, if supported by substantial evidence, shall be
conclusive.” 42 U.S.C. § 405(g). Substantial evidence “does not mean a large or considerable
amount of evidence, but rather such relevant evidence as a reasonable mindeceghasac
acequate to support a conclusiorPlerce v. Underwoq487 U.S. 552, 565 (1988nternal
guotation marks omitted). As long as the Commissioner’s decision is supported bgtglbsta
evidence, it cannot be set aside even if this Court “would have decided the factual inquiry
differently.” Hartranft v. Apfe] 181 F.3d 358, 360 (3d Cir. 1999). “Overall, the substantial
evidence standard is a deferential standard of revigamé&s vBarnhart 364 F.3d 501, 503 (3d
Cir. 2004).

In order to establish asdbility under the Act, a claimant must demonstrate a “medically
determinable basis for an impairment that prevents him [or her] from engaging in
‘substantial gainful activity’ for a statutory twehmonth period.” Stunkard v. Secretary of
Health & Human Service841 F.2d 57, 59 (3d Cir. 198&angas v. Bower823 F.2d 775, 777
(3d Cir. 1987); 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(A). A claimant is considered to be
unable to engage in substantial gainful activity “only if his [or her] physicalemtal
impairment or impairments are of such severity that he [or she] is not only unable tdato his
her] previous work but cannot, considering his [or her] age, education, and work experience,
engage in any other kind of substantial gainful work which exists in the natiamareg.” 42
U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B).

To support his or her ultimate findings, an administrative law judge must do more than
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simply state factual conclusions. He or she must make specific findings.oStagart v.

Sec'y of Health, Edu& Welfare 714 F.2d 287, 290 (3d Cir. 1983). The administrative

law judge must consider all medical evidence contained in the record and provide adequate
explanations for disregarding or rejecting evidendéeir on Behalf bWeir v. Heckler734 F.2d
955, 961 (3d Cir. 1984 otter v. Harris 642 F.2d 700, 705 (3d Cir. 1981).

The Social Security Administration (“SSA”), acting pursuant to its legislgtidelegated
rule making authority, has promulgated a fstep segential evaluation process for the purpose
of determining whether a claimant is “disabled” within the meaning of the Act. fitedJ
States Supreme Court summarized this process as follows:

If at any step a finding of disability or non-disability can bede, the SSA will

not review the claim further. At the first step, the agency will find disability

unless the claimant shows that he is not working at a “substantial gainful
activity.”[20 C.F.R.] 88 404.1520(b), 416.920(b). At step two, the SSA will find
nondisability unless the claimant shows that he has a “severe impairment,”
defined as “any impairment or combination of impairments which significantly
limits [the claimant’s] physical or mental ability to do basic work activities.” 88
404.1520(c), 416.920(c). At step three, the agency determines whether the
impairment which enabled the claimant to survive step two is on the list of
impairments presumed severe enough to render one disabled; if so, the claimant
qualifies. 88 404.1520(d), 416.920(d). letblaimant’s impairment is not on the

list, the inquiry proceeds to step four, at which the SSA assesses whether the
claimant can do his previous work; unless he shows that he cannot, he is
determined not to be disabled. If the claimant survives the fourth stage, the fifth,
and final, step requires the SSA to considecated “vocational factors” (the
claimant’s age, education, and past work experience), and to determine whether
the claimant is capable of performing other jobs existing in significant exgi

the national economy. 88 404.1520(f), 404.1560(c), 416.920(f), 416.960(c).

Barnhart v. Thomg$40 U.S. 20, 24-25 (20Dp&ootnotes omitted).
In an action in which review of an administrative determination is sought,gheyég)
decision canot be affirmed on a ground other than that actually relied upon by the agency in

making its decision. I&ec. & Exch. Commw. Chenery Corp.332 U.S. 194




(1947), the Supreme Court explained:
When the case was first here, we emphasaz&idhple but fundamental rule of
administrative law. That rule is to the effecatla reviewing court, in dealingith
a determination or judgment which an administrative agency alone is authorized
to make, must judge the propriety of such action solely by the grounds invoked by
the agency. If those grounds are inadequate or improper, the court is powerless to
affirm the administrative action by substituting what it considel®ta more

adequate or proper basis. To do so would propel the court indoth&n which
Congress has set aside exclusively for the administrative agency.

Chenery Corp.332 U.S. at 196.

The United States Court of Appeals for the Third Circuit has recognizeppieahility
of this rule in the Social Security disability contefargnoli v. Massanari247 F.3d 34, 44, n. 7
(3d Cir. 2001). Thus, the Court’s review is limited to the four corners of the ALJ’saecisi

V. THE ALJ'S DECISION

The ALJ determined that Smith had not been under a disability within the meartieg of t
Act from May 1, 2007, through the date of his decision. R.THe ALJfoundthat Smith had
not engaged in substantial gainful activity since May 1, 2007.

At step twothe ALJ determined that Smith had the severe impairméeiat hall
calcificaion of the left shoulder suggestive of tendonitis, with complaints of left shoulder pain.”
Id. Henoted none of Smith’s other conditions were apparent during his examinations and there
were no objective findings of other impairments. R. 14. Further, there was no ongoingl medic
treatment for the alleged problenmisl. Due to “the lack of objective signs, symptoms, or
findings”, the ALJ concludethat there were no other medically determinable impairments
despite Smith’s allegations of lupus, gout, bursitis, poor balance, cirrhosis,ibe&padihd back

pain R. 13-14.




Although Smith’s calcification of the left shoulder with complaints of paas found to
be “severg it did not meet or medically equalliated impairment R. 14. The ALJ determined
that Smith had the residual functional capacity (“RFC”) to perform the full rahgeedium
work as defined by 20 C.F.R. § 404.1567(c) and 416.96¥{c)He foundthat Smith was
capable of performing his past relevant work asaghine shop maintenance man. R. 17.
Therefore, the ALJ concluded that Smith was “not disabled” from May 1, 2007 through March
27,2009. R.11-18, 20 C.F.R. 8§ § 404.1520(f), 416.920(f).
V. DISCUSSION
A. Substantial Evidence Supports the ALJ's Determination that a Small Calcification
of the Left Shoulder with Complaints of Left Shoulder Pain Was the Only “Severe”
Impairment
Smithcontends that the ALJ erred because medical evidence establishad tlexatitis
C, lupus, gout, bursitis, and poor balance should haveibekided at step two as “severe”. The
Commissioner argues that substantial evidesoggports the ALJ’s decision.
In reviewing the record for substantial evidence, this court canweigke the
evidence or substitute it®nclusions for those of the fact findérutherford v. Barnhart399
F.3d 546, 552 (3d Cir. 2005). Furthermore, it is proper to conaidkreviewonly those
findings upon which the ALJ based his or her decision, and errors, omissions or gaps in the
medical reord may not be rectifietby supplying additional findings from an independent
analysis of portions of the record which were not mentioned or discussed by th&agaoli,
247 F.3d at 44 n. 7. Therefore, the court’s role is not to substitute its conclusions for the ALJ’s

but to review the ALJ’s decision to determine if it is supported by substanti@nea.




A claimant has the burden until step five to demonstrate that his impairments result in
disabling functional limitationgncludingproviding evidence that impairments are “severe.”
Seed2 U.S.C. 8423(d)(5)(A) (“a claimant will not be considered disabled unless he furnishes
medical and other evidence required by@mnmissioner”).Only afterit is shown that her
she is unable to resume his or her previous employment does the burden shift to the
Commissioner to prove that, given plaintiff's mental or physical limitations ealgeation and
work experience, he or sieable to perform substantial gainful activity in treional
economy.Heckler v.Campbel] 461 U.S. 458, 461 (1983 oone v. Barnhart353 F.3d 203,

205 (3d Cir.2003)Stunkard 842 F.2d at 5%Kangas 823 F.2d at 777The Commissioner’s
denial at step two, like any other step in the sequential analysigheld if supported by
substantiatvidence from the record as a whoMcCrea v. Barnhart370 F.3d 357, 360-61 (3d
Cir. 2004).

The Regulations define a n@evere impairment as “[a]n impairment or combination of
impairments ... [that] does not si§oantly limit [a claimant’s] physical or mental ability to do
basic work activities.” 20 C.F.R. § 404.1521(a). While doubts are resolved in favor of the
plaintiff, the plaintiff bears the burden to show he suffers from a severe mgrgiand to do so
he must demonstrate something beyond a slight abnormality or a combination of abimesmali
which would have no more than a minimal effect on an individual’s abilpgtiorm work
related activities McCrea 370 F.3d at 359. Therefore, an impairmemaossevere if the
evidence establishes only a slight abnormality that has no more than a mingoiabefthe
claimant’s ability to work.Newellv. Comm’r of Soc. Se®47 F.3d 541, 546 (3d Cir. 2003)

(citing SSR 8528). Although there may be contradictory evidence in the record, it is not cause




for remand or reversal of the Commissioner’s decision if substantial sdipptre ALJ’s
determinatiorexists. Sykes v. ApfeR28 F.3d 259, 262 (3d Cir. 2000).

Although the Plaintiff's burden at step twoasninimal one, the ALJ’s determination that
Smith’s impairments were not “severe” is supported by substantial evidenceALT heted
that, except for themall calcification of the left shoulder with complaints of left shoulder pain,
none of the Smith’s alleged impairments were supported by objective signs, sgnmtom
findings in the medical record. R. 1Mere identification of a medical conditi@oes not
edablish entitlement to benefits; instead, a claimant must show that the impairmentmesults
disabling limitations.Petition of Sullivan904 F.2d 826, 845 (3d Cir. 1990). Although
physicians noted Smith had a history of hepatitis C and lupus, there was no documentation tha
theseimpairmentgroducedimitations.

Dr. Jabbour’s physical examination was unremarkable and “contained no objective
findings of any such impairments.” R. 18mith’s examinations were consistently normal and
no limitations were noted ithe VA examinations in November 2007 and February 2009. R.
183-213. Indeed,ane of Smith’physiciansddocumented anlymitations resulting from his
impairments, except for his small calcification of the left shoulder suggedtteadonitis, with
comgaints of left shoulder pain. R. 196. The A&ccountedbr thisin finding thatthis
impairment was “severé R. 13.

The ALJ’s conclusion that Smith did not hadlie“severe” impairments of lupus, gout,
bursitis, poor balance, hepatitis C, or back pain ipsupd by substantial evidence besetine
recrd lacked objective signs, symptoms or findings supporting the existence adfidingfeom

these conditionsSmith has failed to meet his burden of showing that the impairmperdsice
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limitations which have more than a minimal affect on his abilitwook. McCreg 370 F.3d at
357. Consequentlyhe ALJdid not err in finding these impairments to be sewere.

Smith also suggests that the Adided in the weight he accordBd. Jabbour and Dr.
WyszomiersKs assessmesitof hisfunctional limitationsbecause a treating physician’s opinion
should be given deference and controlling weidhtintiff's Brief in Support of Motion for
Summary Judgment, 80 citing Dorf v. Bowen794 F.2d 896 (3d Cir. 198@rewster v.

Heckler, 786 F.2d 581 (3d Cir. 1986However, either Dr. Jabbour nor Dr. Wyszomierskere
treating physiciansR. 166-75, 176-82. Under the applicable regulation, a treating physisian ha
or hashad an “ongoing relationship” with the claiman0 C.F.R. § 404.1502. Dr. Jabbou
physically examined Smith one tinreorder to condudtis consultative examinat. R. 166-

75. Dr. Wyszomierski was a non-examining consultative examiner. R. 176Fh8efore,

neither physician isonsideed a treating physician and thepinions do not have to be afforded

additionalor significantweight 20 C.F.R. § 404.1502.

! 20 C.F.R. 8404.1502 defines a “treating source” as follows:

Treating source means your own physician, psychologist, or other dileepta
medical source who provides you, or has provided you, with medical treatment or
evaluation and who has, or has had, an ongoing treatment relationship with you.
Generally, we will consider that you have an ongoing treatment relationship wit
an acceptable medical source when the medical evidence establishes that you see,
or have seen, the source with a frequency consistent with accepted medical
practice for the type of treatment and/or evaluation required for your medical
condition(s). We may consider anceptable medical source who has treated or
evaluated you only a few times or only after long intervals (e.qg., twicaratge

be your treating source if the nature and frequency of the treatment ortievalua

is typical for your condition(s). We willot consider an acceptable medical

source to be your treating source if your relationship with the source is ndt base
on your medical need for treatment or evaluation, but solely on your need to
obtain a report in support of your claim for disability. Ul a case, we will

consider the acceptable medical source to be a nontreating source.
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The ALJ discussed Dr. Jabbour’s assessment of Smith’s functional limitations, but
declined to give it substantial weidghgcausdt was inconsistent withis physical fndings. R.
15. An ALJ may properly assess the credibility of medical opinion evidence and veditks
or no weight to internally inconsistent or unsupported opinions. 20 C.F.R. § § 404.1527(c)(2),
(d)(4), 416.927(c)(2), (d)(4). Dr. Jabbour found Smith to be in good general health and noted
throughout his examination that Smith’s plogdiattributes were “normalbut assessed him
with very restrictive functional limitationsR. 166-170. The ALJ afforded Dr. Jabbour’s
assessmemhinimal weight beause “the doctor’s physical examination of the claimant is
normal, with no objective findings of any impairments.” R. An ALJ is entitled to rely not
only on what the record contains, but what it does Botmas v. Schweiker12 F.2d 1545,
1553 (2d Cir. 1983). Dr. Jabbour’s functionadessment was a singleport, unsupported by
objective clinical findings. The ALJ’s decision to afford Dr. Jabbour’s assessmeimal
weightwas supported by substantial evidence. 20 C.F.R. § § 404.1527(c)(@), (d
416.927c)(2),(d)(4).

The ALJ gave great weight to Dr. Wyszonerski’'s assessment because iswansistent
with the record, “especially the lack of objective findings upon physical extionrend
diagnostic study and the lack of ongoing medictment.” R. 17. An ALJ may choose to
credit a nortreating, non-examining physician over treating or examining playsiavhen the

opinions conflict, but “cannot reject evidence for no reason or for the wrong reddorafes v.

2SeeSSR 966p: Titles Il and XVI: Consideration of Administrative Findings of Fact tates
Agency Medical and Psychological Consultants (“1. Findings of fact ma8éaby agency
medical and psychological consultants and other program physicians and psychodggisting
the nature and severity of an individual's impairment(s) must be treated asog«pen
evidence of norexamining sources at the administraie judge and Appeals Council levels
of administrative review. 2. Administrative law judges and the Appeals Couagihot ignore

these opinions and must explain the weight given to these opinions in their decisions.”)
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Apfel 225 F.3d 310, 317 (3d Cir. 2000). The ALJ discussed in detail his decision to credit Dr.
Wyszomierski over Dr. Jabbour and his reasons for doing so. R. 15. He also noted that Drs.
Constantine and Mahmud’s nornpddysicalfindings supported his determination that the
majority of Smith’s alleged impairments were not seveRe 15-16.FurthermoreSmith’s
records from the VA did not include any limitations or unusual physical findingsmdepme
limited left shoulder range of motion. R. 194-203.

The ALJ discussed sireasoning for affording Dr. Wyszomierski’'s assessment greater
weight than Dr. Jabbour’s and did not reject any evidence for no reason or for theeasmny
R. 14-16. Accordingly, substantial evidence supports the weight the ALJ gave taimedi
findings and assessment?0 C.F.R. § 8404.1527(f)(1), 416.927(f)(1); Social Security Ruling
(“SSR”) 96:6p.

Smith also argues that the ALJ erred because there must be medical evidencewve dispro
a claimant’s testimony as to pain and there is no eggéodisprove his testimonyOf course,
pain may be disabling under the A&reen v. Schweike749 F.2d 1066, 1069-71 (3d Cir.
1984). However,there must be medical signs and findings, established by medically
acceptable techniques, which could reasgnbblexpected to produce the pain or other
symptoms alleg€dbefore sich testimony must be given significant weight. Conversely, an
ALJ may discredit a claimant’s subjective complaints when there is contrgdicsalical
evidence and the ALJ explaittse basis for rejecting the complaintdason v. Shalalg994
F.2d 1058, 1067-68 (3d Cir. 1993). The ALJ concluded that when contrasted with the record as
a whole, “including the findings upon physical examination and diagnostic study”. . . “his
subjecive allegations are found to be exaggerated and not fully credible extént that he

alleges to belisabled by them”. . . . R. 14de proceeded to discuss all of the medical evidence
13




and how it did not provide any objective support for Smith’s complaints. R. 1Bddause his
decision contained a discussion of the record and other factors which he found to undermine
persuasivel\smith’s complaints of pain, the ALJ did not err in finding Smith’s subjective
complaints were not fully credibleMlason 994 F.2d at 1067-68.

B. Substantial Evidence Supports the ALJ’'s Determination that Smith Could Return

to His Past Relevant Work

Smith’s argument that the ALJ erred by failing to explatoaaflict” between the VE's
description of his past relevant work amd testimonyabout itis without merit. The ALJ had
sufficient information from Smith’s testimony to determinepast relevant workR. 23-24.
Furthermore,iscethe burden of production remained Smith at &p four, vocational
testimony wa not required.Sykes228 F.3d 259 (3d Cir. 200 SR 8262.

Nevertheless, the ALJ elicited VE testimony about Smith’s past relevant weri82-
34. The VE testified that Smith’s past work of maintenance man in a machine shigaliadis
medium work, with a specific vocational preparation (“SVP”) of 7 as custongpsifprmed in
the national economy. R. 32. The VE explained that Smith’s past wadtwadlyperformed
was medium work, semiskilleldwer, with an SVP of 5 since Smith did not operate machinery.
Id. The Court of Appeals for the Third Circuit requires the ALJ to address and resplve an
material inconsistencies or conflicts between the DOT descriptions andEthéegtimony, and
failure to do so will necessitaéeremand Boone 353 F.3d at 206.

Here, the ALJ discussed the difference between 3atid the VE's testimongnd the
SVP levelsin compliance with SSR 00-4p. R. 1The VE testified that Smith’s past relevant
work as customarily performed was madi exetion and skilled as it required the operation of

machinery, but Smith’s past relevant work as actually performed was mexiutioe and sei-
14




skilled. 1d. The ALJ concluded that since Smith’s RFC allowed him to perform the full range of
medium work, his “impairments did not cause any limitation of function that would prevent hi
from performing his past relevant work as a machine shop maintenance as I @aticamed
it.” 1d. Becauseano VE testimony was required and further the ALJ discusedifferences
between th&/E’s testimony and Smith’s, Smith’s argument is without merit.

Finally, despite Smith’s contention, the ALJ did not ask, nor was he required to ask, the
VE a hypothetical questiorSeelones 364 F.3d at 503 (the burden oslyifts to the
Commissioner at step five when he must demonstrate the claimant is capablerafipgrbther
available work in order to find claimant disabled.). Since the ALJ was ableitcSmith’s
testimony regaridg his past relevant work and found that his RFC enabled him to return to the
position, the decision ended at step four. R. 17. Therefore, Smith’'s argument the ALJ posed a
deficient hypothetical question at step fivevishout merit.

V. CONCLUSION

It is well-settled that disability is not determined merely by the presence of impairments,
but by the effect that the impairments have on an individual’s ability to perfornmantibbt
gainful employment.Jones v. Sullivarf54 F.2d 129 (3d Cir. 1991). In makiagsessments of
the impact impairments have on a particular individual's ability to do weldted activities,
determinations of credibility are committed to the sound discretion of the ALJ astdom
upheld where there is substantial evidence to support thiemranft, 181 F.3d at 358.

Here, he ALJ reasonably concluded that Smith’s only severe impairment was a small
calcification of the left shoulder suggestive of tendonitis, with complaintstafHetilder pain.
Thereforethe ALJ did not err in ecidingto exclude Smith’ether alleged impairmentg step

two.
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In order to prove disabilitySmithhad todemonstrate the existence of a medically
determinable disability that precludeisn from returning to hipast relevant workSteps 12, 4).
Stunkard 841 F.2d at 5%Kangas 823 F.2d at 777Smith did not meethis burden.
Specifically, he failed to provie limitations caused by his impairmemtevented him from
returning to his prior position. The ALJ’s determination that Smith was ralblds because he
could return to his past relevant work was supported by substantial evidence.

Accordingly, Plaintiff's Motion for Summary Judgment will lsenied Defendant’s
Motion for Summary Judgment will Frantedand tte Commissioner’s decisionitwbe

affirmed.

Date: Auqgust 30, 2010

s/ David Stewart Cercone
David Stewart Cercone
United States District Judge

cc: E. David Harr, Esquire
203 South Main Street
Greensburg, PA 15601

Jessica Lieber Smolar,USA
United States Attornéy Office
Suite 4000

U.S. Post Office & Courthouse
700 Grant Street

Pittsburgh, PA 15219
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