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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

LORETTA J. WAHL,
Plaintiff,

V.
Civil Action 10-0010
DAVID N. WECHT, COURT OF COMMON
PLEASOF ALLEGHENY COUNTY
PENNSYLVANIA,

N e

N—r

Defendants.

N—

MEMORANDUM OPINION AND ORDER

CONTI, District Judge

I. Introduction

Pending before the court is a motion to dismtiss‘(Motion”) (Docket No. 6) filed by
defendints David N. Wecht (“Judge Wecht”), and the Court of Common Pleas of Allegheny
County, Pennsylvania, (“Court of Common Pleas” and together with Judge Wecht,
“defendants”). The Mtion seeks to dismiss the complaint (“Complaint”) (Docket No. 1) filed
by plaintiff Loretta J. Wahl (“Wahl” or “plaintiff’), on January 5, 2010. In tBemplaint Wahl
allegesdefendants violatd her rightsunder he Americans with Disabilities Acti2 U.S.C. 88
12101et seq(“ADA") , and seeks injunctive relief to secure those rights in future court
proceedings. Defendardst forth fve theories for dismissal. wio theoriesare jurisdictional in

nature: the RookerFeldmandoctrine, and Youngeabstention. o theories are based on a

failure to state a claim upon which a réian be grantedthere is no individual liability under
the ADA, andplaintiff failed to plead sufficient factual allegatiottsshow she has a plausible
claim for relief. Defendants also argue that plairiéiffed to number her paragraphs as required

by Federal Rule of Civil Procedure 10(b). After careful examination of tlaglipigs andor the
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reasons set forth below, this cowtl dismiss the Complaint with respect to any claim against
Judge Wecht in his individual capacity amil dismiss theComplaint in all other aspects
without prejudice for failure to state a claim

Il. Background

Wabhl filed her Complainagainst defendants asserting that she was being denied
accommodations by the Court of Common Pleas for her disability by Judge Wedth¢ @odirt
of Common Pleas in violation of the ADA. Underlying plaintiff’'s action in the Court of
Common Pleas is an ongoing custody dispute between Wahl and the father of her children.
Plaintiff sought toestablish Pennsylvania as the childreh@mestate® Plaintiff claims to have
a disability which adversely impacts her “cognitive ability to fully participatgrateedings
conducted within the confines of Defendant COURT OF COMMON PLEAS OF ALLEGHEN
COUNTY PENNSYLVANIA unless certain accommodatioare provided.” (Compl. at 5.)
Plaintiff claims this disability requires telephonic and electronic communicatian a
accommodation in lieu of physical court appearancies) (n supporof her claim plaintiff
attachedo the Complainthe sworn declaration of Karin Huffer, M.S., M.F.T. (Compl., Ex. A.)
In the affidavit, Ms. Huffer averred “Dr. Wahl qualifies for accommodations uth@eADA as
was confirmed by Santa Clara County in [sic] California ADA Administrat@d. § 4)

Plaintiff cortends that the “Court of Common Pleas of Allegheny County Pennsylvania,
which houses and allows Defendant David N. Wecht to operate as an administeapahlis

entity under the ADA.” (Compl. at 5.) Plaintiff contends that defendants areeddair

! SeeWahl v.George Civil Action No. 091078, 2010 WL 3039173 (W.D. Pa. July 30, 201@pmestate is
defined in the Parental Kidnapping Prevention ABtLRS.C. §1738A(b)(4).

2 The Complaint does not contain numbered paragraphs. In order to refemttegfations in the Complaint, the
court must cite to page numbers of the Complaint.
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acknowledge that plaintiff is a “qualified individual with a disability” as defime42 U.S.C. §
12131(2). [d.) Plaintiff alleges that she made several efforts to apply for the specific
accommodations that she seeks, but to little avhl.af 7.)

Plaintiff claims she first applied for ADA accommodations on July 30, 20@9at(8.)

She alleges that Judge Wecht failed to provide her requested accommodations for the
proceedingscheduled on September 29, 2009 and November 2, 2@D%t §.)

An administrator with theourtof common jpeas Raymond Billotte (“Billotte”), granted
plaintiff the ability to appear via telephone for the November 2, 2009 proceédifrg=ed cite)
Plaintiff alleges that Billotte’s actions angered Judge Weclittlzat Judge Wecht insulted her
and cut off the phone connection, whileventedlaintiff from explaining pertinent
information regarding the issues for which the hearing was being hélat 6.) Plaintiff
subsequently submitted two applications requesting accommodations to be provided for the
hearings scheduled for December 16, 2009 and January 5, 2@t 7() Plaintiff alleges that
because the dlirt of Common Pleas failed to grant her thguestedccommodations, she was
unable to appear for the schedufegrings®

On March 17, 2010, plaintiff filed a petition to disqualify Judge Wecht. (Ct. Com. Pleas
Docket No. 37). On April 23, 2010, Judge Wecht issued an opinion and order denying that
petition. (Ct. Com. Please No. 06-9228-00, mentNo. 36 ). In the opinion Judge Wecht
reviewed the background of pldiffis appearance before him. (Op. dated Apr. 23, 2010, Ct.

Com. PleadNo. FD 06:9228-003, DocumeniNo. 36). Judge Wecht noted:

% These proceedings refer to the case abDBD09228 in the Allegheny County Court of Common Pleas,
Pennsylvania.

* Wabhl’s failure to appear because of alleged inadequate ADA accommodatidtesiressanctions against her, in
the amount of $1,500.00S€eFD-06-009228, Ct. Com. PIl. Allegheny County, Pennsylvania, Docket Nos. 28, 32.)
Plaintiff is not challenging the sanctions in this case.
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[1Jn August 2009, a notawyer “advocate” workig for Mother began

approaching various members of the court staff to indicate that Mother wanted
some accommodations(s) under the Americans with Disabilities Act, 42 U.S.C. A.
88 1210 et seq. ["ADA”"]. On her accommodation request submitted to Court
adminstration, Mother alleged that she was disabled by “legal abuse syndrome.”
In the meantime, Mother filed several papers with the Department of Court
Records, but never presented them in this Court. These filings included a Petition
for Custody Contempt (August 3, 2009), a second Petition for Custody Contempt
(August9, 2009), and a praecipe for a hearing to contest the registration of a
foreign order (August 26, 2009). On August 19, 2009, court administration
informed Mother that she was not entitled to a hearing on her ADA request. Also
on August 19, Mother’s then-attorney presented a Petition for Leave to Withdraw.
No one appeared to oppose, and this Court granted the Petition.

On October 27, 2009, court administration advised this Courit thas
requesting that Mother be allowed to present a motion via telephone on November
2, 2009, although court administration was not granting specific ADA
accommodations for Mother. Although advance leave of Court is required prior
to presentation of argument or testimony by telephone, this Court consented to the
request, in deference to court administration. Accordingly on November 2, 2009,
Mother presented, via telephone, a “Supplemental Application to Petitioner’s
Previous Application for Hearing Date Pursuant to 23 Pa. C.S.A. 5445(d).”
Father’s attorney appeared. After argument, Mother’s “supplemental
application,” which sought generally to contest registration of Californiasrde
was denied.

Mother (or someone on her behalf) signed up to present another motion on
December 16, 2009. However, on December 6, 2009, Mother informed this Court
by fax that she was withdrawing her motion because court administration had
granted her ADA accommodation request. Mother then scheduled herself to
present a Mtion for Reconsideration on January 5, 2010. However, Mother
failed to attend the Motions session, although Father’s attorney did. The motion
was denied.

Id. at 24.
Judge Wecht was aware of this fede@ion and commented:
The gravamen of Motherfederal complaint appears to be that ADA
accommodations were not provided to her. This Court played no role in
determining Mother’'s ADA request as that decision is made by court

administration.

Id. at 56.

®Wahl is referred to as “Mother” in the August 23, 2010 opinion.
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In denying the petition Judge Wecht expressattern that this federal lawsuit
was filed in an attempt to create a reasndisqualify him. He found that the judicial
system would be adversely impacted if su¢hcticwere to succeed. He noted that there
was no current litigation pending befdnen and if future litigatiorensued he would be
able to “hear and dispose of such litigation without bias or prejudice if and Wredd| [
returns to this Court.”1d. 8). Plaintiff appealed the April 23, 2010 order to the
Pennsylvania Superior CourCt{ Com. Pleas, FD-06-009228, Document No. 3.

May 27, 2010, the appeal was quasised, sponte (Ct. Com. Pleas, FD-06-009228,
Document No. 43.)

Wabhl claims she was discriminated against by defendants based upon hatyliaadil
that as a resulshe was not afforded access to therte in direct violation of her ADA rights.

Plaintiff requests that thisourt:

order that defendants must immediately and forthwith are to
permanently provide the plaintiff with the reasonable ADA
accommodations, including but not limited to, prompt, definitive,
respectful communications via telephonic appearances and
communications, electronic and/or facsimile filings, automatic
recordings and prompt transcriptions of any and all proceedings as
well as any other regled remedy to permit full participation in

any/all legal proceedings, hearing, communications, conferences,
as well as adequate advocacy/support as needed for full
participation.

(id. at 9.)

Defendantgointly filed the Motion,arguing that this aart lacks subjeematter

jurisdiction under the Rookdfeldmandoctrine. In the alternative, defendants claim plaintiff’s

Complaint should be dismissed under the Youmdpstention doctrinelf this court possesses

subjectmatter jurisdictiongdefendants argue that plaintiff’s complaint should be dismissed
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pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to statena wfan which relief
can be grantedFor the reasons set forth below, the court determines that the Motion, to the
extentit seeks dismissal for lack etibjectmatter jurisdiction over plaintiff's claisor for this
court to abstain, cannot be granted on either of those bakexlaim against Judge Wecht in
his individual capacitwill be dismissed with prejudice and the remairlagms will be

dismissed without prejudider failure to state a claim

1. Standard of Review

A. SubjectMatter Jurisdiction

As a threshold matter this court must inquire whether it has subpgter jurisdiction.

In re Orthopedic "Bone Screw" Prods. Liab. Litigg2 F.3d 152, 155 (3d Cir. 1997)

(citing Underwood v. Maloney?56 F.2d 334 (3d Cir.pert.denied 358 U.S. 864 (1958);

Employers Ins. of Wausau v. Crown Cork & Seal Co., 85 F.2d 42, 45 (3d Cir. 1990)

(“ It is an elementary principle that federal courtsarerts of limited jurisdiction,
empowered to hear cases only as provided for under Article 11l of the Cdostinid

congressional enactments pursuant thereto.”) (citing Bender v. WilliamsgartSth.

Dist., 475 U.S. 534, 541 (1986)). Consequently, “[a] federal court is bound to consider

its own jurisdiction preliminary to consideration of the meriigént Realty Assocs. v.

First Fed. Sav. & Loan Ass'n of PhiBb7 F.2d 29, 36 (3d Cir. 1981)(citidgnerican

Fire & Cas. Co. v. Finn341 U.S. 6, 71 (1951)).

The burden of establishing subjecéatter jurisdiction in the district court lies with the

party seeking to invoke the court's jurisdiction. KVOS, Inc. v. Associated, R&%$).S. 269,
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278 (1936)seeCarpet Group Intern. v. Oriental Rug Importers Ass'n, &7 F.3d 62, 69 (3d

Cir. 2000);seealsoReynolds v. Army & Air Force Exch. Sen846 F.2d 746, 748 (Fed. Cir.

1988). If the court’s subjectatter jurisdiction is challenged based upon the sufficiency of the
pleading’s allegations, i.e., there is a “facial” attack on the pleading, tigataties in the
complaint are taken as true and construed in a light most favorable to the comp&aent.

Scheuer v. Rhoded16 U.S. 232, 236 (1974) (case dismissed upon facial attack on complaint,

without consideration of extrinsic evidenc€rdarsSinai Med. Center v. Watking1 F.3d

1573, 1583 (Fed. Cir. 1993); 2AMES W. MOORE ET AL, MOORES FEDERAL PRACTICE
§ 12.30[4], at 12-45 to 46 (2010).

B. Failure to State a Claim

A motion to dismiss tests the legal sufficiency of the compldfast v.Kozakiewicz

1 F.3d 176, 183 (3d Cir. 1993). In deciding a motion to dismiss, the court is not opining on
whether the plaintiff will be likely to prevail on the merits. Ratlwhen considering a motion
to dismiss, the court accepts as true all yhdt factual allegations in the complaint and views

them in a light most favorable to the plaintiff..S. Express Lines Ltd. v. Higgin281 F.3d 383,

388 (3d Cir. 2002). While a complaint does not need detailed factual allegations to survive a
Federal Rule of Civil Procedure 12(b)(6) (“Rule 12(b)(6)”) motion to dismiss, @leamhmust

provide more than labels and conclusions. Bell Atlantic Corp. v. TworhBlf S.Ct. 1955,

1964 (2007). A “formulaic recitation of the elements of a cause of action will noldd¢citing

Papasan v. Allaiid78 U.S. 265, 286 (1986)). Factual allegations must be enough to raise a right

to relief above the speculative level, andst besufficient to state a claim for relief that is

plausible on its faceld.



A claim has facial plausibility when the pleaded factual
content allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegediw¢mbly] at
556, 127 S.Ct. 1955. The plausibility standard is akin to a
“probability requirement” but it asks for more than a sheer
possibility that a defendant has acted unlawfullyid. Where a
complaint pleads facts that are “merely consistent with” a
defendaris liability, it “stops short of the line between
possibility and plausibility of ‘entitlement to relief.’1d., at 557,

127 S.Ct. 1955 (brackets omitted).

Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009).

Two working principles underlie Twomhlyd. at 1949-50. First, the tenet that a court
must accept a complaint's allegations as true is inapplicable to threadbare oéeitdhim’s
elements, supported by mere conclusory stateméshtsSecond, determining whether a
complaint states a plausétlaim is contexspecific, requiring the reviewing court to draw on its
experience and common sengg. “[W]here the wellpleaded facts do not permit the court to
infer more than the mere possibility of misconduct, the complaint has alldgédt+as not
‘show[n]’ — ‘that the pleader is entitled to relief.Td. at 1950 (citing ED. R.Civ.P.8(a)(2)).

A court considering a motion to dismiss may begin by identifgitepationghat
are mere conclusionsid not entitled to the assumption of truth.

While legal conclusions can provide the framework of the
complaint, they must be supported by factual allegations. When
there are welpleaded factual allegations, a court should assume
their veracity and then determine whether they plausibly give rise
to an entitlement to relief.
Id.
While this court is mindful thgtro se plaintiffs are not held to as high a standard as

litigants that are represented by counsekaaseplaintiff must still plead the essential eleme

of his or her claim and is not excused from conforming to the standard rules of civil peocedur
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McNeil v. United States508 U.S. 106, 113 (1993) (“[W]e have never suggested that procedural
rules in ordinary civil litigation should be interpretedasoto excuse mistakes by those who

proceed without counsel . . . .Hlaines v. Kerner404 U.S. 519, 520 (1972). Thus, plaintiffs,

even though they af@o se must set forth sufficient information that would allow the court to
infer that, accepting platiffs’ allegations as true, defendants violated plaintiffs’ federaitsig

Kost 1 F.3d at 183.

V. Discussion

Each of defendants’ arguments will be addressed.

A. SubectMatter Jurisdiction

1) Applicability of the Rooker —Feldman doctrine

a. General
Defendants argue the court lacks subjeatter jurisdiction based upon the allegations in
the Complaint. That argument presents a facial challenge to the court’s sunbgter
jurisdiction and the court is not required toiesv evidence extrinsic to the pleadings, except

matters of which the court may take judicial noti@&2eAnspach v. City of Phila503 F.3d 256,

273 n.11 (3d Cir. 2007) (court may take judicial notice of public records when ruling on Rule

12(b)(6) motios to dismiss);Pinewood Estates of Mich. v. Barnegat Twp. Leveling B8 F.

2d 347, 349-50 n.4 (3d Cir. 1990) (proper to treat facial attack under Rule 12(b)(1) under

standards applicable to Rule 12(b)(6) motions to dismiss), abrogated on other troMedsy.

City of Escondito, Cal.503 U.S. 519, 526 (1992); Schamerhorn v. United States Dep’t of, Army

Civ. A. No. 01-914, 2009 WL 774967, at *2 (W.D. La. Mar. 23, 2009) (A facial attack under

Rule 12(b)(1) “is treated similarly to motion under Fed. R. Civ. P 12(b)(6).”).
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b. RookerFeldmandoctrine-- framework

Under the RookeFeldmandoctrine, federal district courts lack subjea#tter

jurisdiction to review a state court’s final decision in certain instanGesat W. Mining &

Mineral Co. v. Fox Rotlghild LLP, Civ. No. 09-3189, 2010 WL 3035466, at *9 (3d Cir. Aug. 5,

2010). The doctrine is named for two Supreme Caepistbrs — Rooker v. Fidelity Trust Co.

263 U.S. 413 (1923@ndDistrict of Columbia Court of Appeals v. Feldmad60 U.S. 462

(1983).

The Supreme Court discussed the Rodtaddiman doctrine in_ Exxon Mobil Corp. v.

Saudi Basic Indusges Corp, 544 U.S. 280, 125 (2005), and h#tdtdoctrine

is confined to cases of the kind from which the doctrine acquired
its name: cases broligby statecourt losers complaining of
injuries caused by statmurt judgments rendered before the
district court proceedings commenced and inviting district court
review and rejection of those judgments.

Exxon Mobil, 544 U.S. at 284 (quoted @reat W.Mining, 2010 WL 3035466, at *9).In

Exxon Mobil,the court referenced the narrow scope oRbekerFeldmandoctrine, noting that

previously the doctrine has “been construed to extend far beyond the contours of theaRdoker
Feldmancases, overridinGongress’ conferral of federaburt jurisdiction concurrent with
jurisdiction exercised by state courts, and superseding the ordinary applafgpireclusion

law.” 1d., 544 U.S. at 283.

Prior toExxon Mobil, courts applyinghe RookerFeldmandoctrine focusd on whether

the state and federal suits at issue were “inextricably intertwir@oeat W. Mining 2010 WL

3035466, at *20 (citingsary v. Braddock Cemeteryl7 F.3d 195, 200 n.5 (3d Cir. 2008)). The

phrase “inextricably intertwined” waslied upon extensively by lower courts, resulting in an

application of RookeFeldmanthatwastoo broad.ld. That phrase was introduced by the
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Supreme Court ikeldman but it “does not create an additional legal test or expand the scope”

of the doctrine.ld. The Court in Exxon Mobilleliberately chose not to rely on the

“inextricably intertwined” formulation.ld. (citing McCormick v. Bravermam51 F.3d 382, 394

(6th Cir. 2006) (“InExxon the Supreme Court implicitly repudiated the circuits’ gestiman

use of the phrase ‘inextricably intertwined’ to extend Rodledmanto situations where the

source of the injury was not the state court judgment.]J})inextricably intertwined” as a
phrase does not have “independent content” since it is descriptive and is sitaigl attached
to claims that meet the requirements outlineBxxon Mobil” 1d. at *9 (quoting_ Hoblock422
F.3d at 87).

The Courtof Appeals for the Third Circuit iGGreat WesterMining delineaté four

specific requirements necesgéor the application of the Rook&eldmandoctrine. The

requirements are: “(1) the federal plaintiff lost in state court; (2) the plaictiffiplain[s] of
injuries caused by [the] stateurt judgments’; (3) those judgments were rendered before the
federal suit was filed; and (4) the plaintiff is inviting the district court to review gedtréhe

state judgments.'Great W. Mining 2010 WL 3035466 at *14 (citing Exxon Mop#44 U.S. at

284). The second and fourth requirements are the most antidatermining the applicability

of the_RookerFeldmandoctrine. Id. In paying particular attention to the second requirement,

the court indicated that the concept of complaining almpuies caused by a stateurt
judgment “may also be thought of as an inquiry into the source of the plaintiff's injiay.

(citing Turner v. Crawford Square Apts. Ill, L,”49 F.3d 542, 547 (3d Cir. 2006)). The court

of appeals gave an examiiea casavhich would be barred bihe RookerFeldmandoctrine

becausehe statecourt judgment was the source of the injury:
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“Suppose a state court, based purely on state law, terminates a
father’s parental rights and orders the state to take custody of his
son. If the father sues in federal court for the return of his son on
grounds that the state judgment violates his federal substantive
due-process rights as a parent, he is complaining of an injury
caused by the state judgment and seeking its reversal.

Great W. Mining 2010 WL 3035466, at *7 (quoting Hoblgek?2 F.3d at 87). When the source

of the injury is the defendant’s actions insteathefstate court’s judgment, however, the federal
suit is not barred. The court of appeals provided an example of that situation:

“Suppose a plaintiff sues his employer in state court for violating
both state antéiscrimination law and Title VIl and loses. If the
plaintiff then brings the same suit in federal court, he will be
seeking a decision from the federal court that denies the state
court’s conclusion that the employer is not liable, but he will not
be alleging injury from the state judgment. Instead, he will be
alleginginjury based on the employer’s discriminatiofihe fact
that the state court chose not to remedy the injury does not
transform the subsequent federal sun the same matter into an
appeal, forbidden by Rooké&eldman of the state-court
judgment.”

Id. (quoting_ Hoblock422 F.3d at 87-88) (emphasis added)e €htical task is to
determine whetha federal suit complaing of an injury by a third parti actually
complaining about an injury “produced by a state-court judgment and not simpbadratifi

acquiesced in, or left unpunished by It” (quoting_ Hoblock422 F.3d at 88).

c. Application ofthe RookerFeldmandoctrineto theinstantmatter

Defendants argue that plaintiff is complaig aboutinjuries caused by the state court
proceedings, which concluded before this federal action was fileeleby implicating the

applicability of theRookerFeldmandoctrine. Plaintiff contends that she istrmmplaining

about the custody matters, instead she is complaining about the need for ADA accbamsoda

in future proceedingsSee Centifanti v. Nix 865 F.2d 1411, 1429-30 (3d Cir. 19&)(aintiff
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sought injunction for prospective relief to correct due process problems in fusese wdoich

was not barred by Rook&eldmandoctrine becauste plaintiffdid not retrospectively

challenge a state court decision

The nature of the issue raised here appears to fall within the second cdtegoilyedy
the court of appeals, i.e., thauseof the injury is defendantsctions— not a statecourt
judgment. Here, the alleged injury is the need for ADA accommodations. The codrt coul
discern no judgment entered by the state court concerning that Isstige contrary, the state
trial court noted that the “Court played no role in determining [Wahl’'s | ADA retcpsethat
decision is made by court administration.”  (Op. dated Apr. 23, 2010 at 5-6, Ct. Com. Please
No. FD 06-9228-003, Document No. 36.)

Other than statements that ADA accommodations were denied, the court has no
documents or information before it concerning the ADA proceediafize the court
administrator. This court cannot determinelosm record before it whether the second aird th
requirements-relating to the existence of a stateurt judgment — for the application of the

RookerFeldmandoctrine are met in this cas&reat W. Mining 2010 WL 3035466, at *14.

Under those circumstances the caamnot granthe Motion to the xtent it seeks dismisstir
lack of subjecimatter jurisdictionbut this holding is made without prejudice. If Wahl files an
amended complaint, defendants may reasisatsubjectmatter jurisdiction is lackingnd
present information about the ADA proceedings in state court.

2. Younger Abstention

Defendants argue the court should abstain from exercising jurisdiction_undegeyYmun

Harris 401 U.S. 37 (1971).
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a. Younger abstentiongquiremerg
“[F]ederal courts must abstain in certain circumstances from exercisinggtiasver
a claim where resolution of that claim would interfere with an ongoing state gnoggeMiller
v. Mitchell, 598 F.3d 139, 145 (3d Cir. 2010). Youngestention is appropriate when the
following requirements are met: (ljetstate proceedings are judicial in nature, (2) the
proceedings implicate important state interests, and (3) the federal plaastdn adequate

opportunity in the state proceedings to raise constitutional challeBgesliddlesex County

Ethics Commy. Garden State Bar Asspd57 U.S. 423, 432 (198H0OCUS v. Allegheny

Cnty.Ct. Com.Pl.,, 75 F.3d 834, 843 (3d Cir. 1996).

b. Application of Youngeabstentionequirements
Defendant argues, among other things, that the ongoing custody digpatss court
implicateimportant state interests, warranting abstention by this court. Plaisafjréies and
asserts she is not seeking to interfere with the custody proceedingssséking ADA
accommodations in future proceedings. Custody disjpat@bng in state courdre generally

matters which will triggel¥oungerabstention. Lazaridis v. Wehmerb91 F.3d 666, 671 (3d

Cir. 21010) (in custody dispute held Youngéstention was appropriate duger alia, to
important state interestsHere, theADA issues are not matters of unique state concern.
Congress hasnacted legislation addressing this interest. It is problemaatietermine on the
record before the court whether the state ADA proceedingfste court are ongoing aack
judicial in nature. There is no information before this court to enable the oalgtdrmine
whether the proceedings befahe court admirstrator are judicial in natureéSeeWhite v.
JamesNo. 07cv120, 2007 WL 100689&t*4 (W.D. Pa. Mar. 30, 2007)(Youngabstention

held appropriate while there were ongoing criminal proceedings and AddA<civere
14



repeatedly raised in those proceedings; state court was addressingétlodails and appeared
“to be working with plaintiff in good faith in an attemptreasonaly accommodate his
requests). Under those circumstances, the court will decline to abstain dintleis If Wabhl
files an amended comprdj the court will reconsider this issue on a more developed record.

B. Failure to State Claims

1. Claim against Juge Wecht irhis individual capacity

Thereis no individualliability under the ADA. SeeKoslow v. Pennsylvanj8802 F.3d

161, 178 (3d Cir. 20025eealsoEmerson v. Thiel Gllege 296 F.3d 184, 189 (3d Cir. 2002)

(commented favorablgn decisiors which found “that individuals are not liable undéte | and
Il of the ADA”). To the extent Wahl is asserting a claim against Judge Mrehfs individual
capacity that claim must be dismissedclaim for prospective injunctive relief against Judge
Wecht inhis official capacity, however, is not barreld. Koslow, the court of appeals
recognized that while state officials cannothed in their individual capacitie&DA suits for

prospective injunctive relief against state officials are not bakedlow, 302 F.3d at 178-79.

2. Other claims under the ADA

UnderTitle 1l of the ADA, an individual may assert a claim against a state or its

employees for violation of the right of access to the codrghnessee v. Lang41 U.S. 509,

533-34 (2004). The SuprenCourt recognized:
The unequal treatment of disabled persons in the administration of
judicial services has a long history, and has persisted despite several
legislative efforts to remedy the problem of disability discrimination.

Id. at 531.
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The Court of Appeals for the Third Circuit set forth #lements o& claim

under Title Il of the ADA inBowers v. National Collegiate Athletic AssociatigY5

F.3d 524 (3d Cir. 2007).
To succeed on a claim under Title[the plaintiff] must
demonstrate: (1) his a qualified individual; (2) with a disability;
(3) he was excluded from participation in or denied the benefits of
the services, programs, or activities of a public entity, or was
subjected to discrimination by any such entity; (4) by reason of his
disability.

Id. at 553 n.32.

In the Complaint, Wahl makes conclusory allegations that she has a disability. The
affidavit submitted by Ms. Hupper is also conclusory, i.e., “Dr. Wahl qualifies for
accommodations under the ADA . ...” (Compl. Ex. A. { 4). Those conclusions are insufficient
for this court to determine whether Wahl has a plausible claishcroft 129 S.Ct. at 1949.
Wabhl, although pro se, must do more than merely allege she has a disdhdityadversely
impacts hefcognitive abilityto fully participate in proceedings . ...” (Compl. at Bhe
Complaint needs factual allegations to show there is a plausible ADA claimCaorhglaint

must be dismissed without prejudice. Wahl will be afforded an opportunity to amend the

Complaint.

3. Failure tocomply with Federal Rule of CivRProcedure 10(b)

Federal Rule of Civil Procedure 10(b) provides:

b) Paragraphs,; Separate Statements. A party must state its claims or
defenses in numbered paragraphs, each limited as far as practicable to
a sngle set of circumstances. A later pleading may refer by number to
a paragraph in an earlier pleading. If doing so would promote clarity,
each claim founded on a separate transaction or occuiandeach
defense other than a dentatust be stated in separate count or

defense.
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Plaintiff failed to comply with Rule 10 and even if the Complaint was not
dismissed on other grounds, the court could dismiss the Complaint and require her to

amend th&Complaint to comply with Rule 10(bSeeScott v. Twpof Bristol, Civ.

Action No. 90-1412, 1990 U.S. Dist. LEXIS 15313, at *11 (“Where a complaint fails to
comply with the requirements of Rule 10(b), dismissal of the action is within the
discretion of the court.”). If plaintiff files an amended complaint as pernigetlis

opinion, she must state her claims in numbered paragraphs or the amended complaint

will be dismissed.

V. Conclusion

For the reasons stated above, any claims against Judge Wecht in his individug} capac

will be dismissed with prejudice and all remaining claims will be dismissed without peejudic

V1. Order

AND NOW, this 2f' day of September 2010, upon consideration of the motion to
dismiss plaintiff’'s complaint (Docket No. @)ed by defendants Judge Wecht and the Allegheny
County Court of Common Pleas,

IT ISHEREBY ORDERED that the motiona GRANTED. Any claim against Judge
Wecht in his individual capacity is dismissed with prejudice and all remainimgschee
dismissed without prejudice.

IT ISFURTHER ORDERED that plaintiff shall havehirty (30) days from the date of

the entry of this order to file an amended complaint making curative amendmenigegrthat
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plaintiff can meet the standards of Rules 8 and 16f()e Federal Rules of Civil Procedurié.
plaintiff files an amended complajrghemuststate her claims in numbered paragraphsnanst
allege facts sufficient to outline the elements of her claims or to permit infettenoesirawn
that these elements exist and may not rely upon mereabsduitions or legal conclusions.
Plaintiff is reminded of the requirements of Rule 11 of the Federal Rules of Giegdrure.

By the court,

[s/ Joy Flowers Conti

Joy Flowers Conti
United States District Judge

CC: Loretta J. Wabhl
107 Park View Drive
Sewickley Hills, PA 15143
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