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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

DAVUT KILINC,
Plaintiff,
\Y} 2:10-cv-1311
TRACFONE WIRELESSINC

Delaware CompangndAARON WEISS,
Defendants.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Pending before the Court is DEFENDAMRRON WEISS’ MOTION TO DISMISS
WITH PREJUDICE (Document No. 5). Defenddnats filed a Memorandum of Law in support
of the motion (Document No. 6). The pro saiftff in this case, Davut Kilinc, has filed
“Plaintiff Davut Kilinc’s Rejection to Motiorio Dismiss With Prejudie of Defendant Aaron
Weiss” (Document No. 10), as well as severdiibits. Defendant’s motion is ripe for

disposition.

Factual and Procedural Background

Plaintiff describes himself as a “Turkish Imessman” and explains that he is unfamiliar
with the laws of the United States. The docunwvemich has been construed as a civil Complaint
is styled in the form of a letter from Mr. Kilin “for and on behalf of Anadisk LLC.” In the
Complaint, Mr. Kilinc alleges that heas arrested by police officers on “9/27/2band placed
in jail for five days. Plaintiff alleges thae was subsequently detained by immigration
authorities for 45 days, until his release on bond. It is unclear from the Complaint how these

allegations are connected to either of the heamed Defendants. The Court gleans from

! The Court assumes that Kilinc intended to refer to “9/27/2010.”
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Kilinc’s response to the pending motion thatateuses Defendants of having engineered his
detention.

Kilinc alleges that while he was in jail, the “Company” (presumably, Defendant Tracfone
Wireless, Inc.) (“Tracfone”) initiated legal preedings which alleged that Kilinc and Anadisk
LLC were selling and cloning Tracfone produ¢tigshing,” and changing its trademarks.
Kilinc avers that his bank accounts have beerefpthat there was a wof garnishment, that
the Company tried to get his properties, and that the Company charged him $12,375,000 in
claims. Kilinc denies the @opany'’s allegations of wrongdoindplaintiff summarizes: “They
destroyed My life and busisg” and he seeks $100,000,000 in compensation from Tracfone and
its lawyer, Aaron Weiss. Attached to the Compilare what appear tme portions of various

filings in the case of Tracfone Wireless, ImcAnadisk LLC and Davut Kilinc, Case No. 09-

23670-Civ-King, in the United Stat&sstrict Court for the Southeristrict of Florida. The
Court takes judicial notice than February 18, 2010 Senior Umnit8tates District Judge James
Lawrence King entered a 26-page Final JudgmedtRermanent Injunction in favor of Tracfone
and against Anadisk, LLC and Kilinc.

The exhibits submitted by Kilinc (Document N&).provide additional explanation of his
arrest, his discovery that ascounts had been frozen, andghgsical injuries he allegedly
suffered as a result, which include kidney, uibraproblems, memory loss, and “very big, bad
affect on my brain, eyeseth, left side of chest.” The onlytathed medical record reflects that
Kilinc suffered a hernia. The exhibits also eefl that Kilinc filed for bankruptcy under Chapter
7 (Case No. 10-27907) on November 5, 2010.

Plaintiff's response to the motion to dism{E®cument No. 10) denies that Anadisk LLC
sold, unlocked, reflashed or trafficked ine€fone’s products and accedeefendants of “fake

evidence.” Plaintiff further accuses Defendasfthaving caused his detention by immigration
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authorities. Apparently, Kilinc’s #ory is that after he is deported, Defendants will seize his
assets. Finally, attached asextibit is a letter which purp@to be from two employees of
Anadisk, LLC, Doris Roak and Patricia Roak.ebsence, the Roaks aver that they have lost
their jobs and are facing serious economic camseces, which they attribute to Defendants.
The Roaks seek “compensation for me and for my family and kid $1,000,000 from above
company and lawyer who makes lotsnwdney with such fake evidences.”

Defendant Weiss has filed Notice that asbéillaneous case (Case No. 10-mc-177) is
pending between these parties iis fadicial districtbefore Senior Distat Judge Donetta W.
Ambrose? In that Miscellaneous Action, Tracfoseught to compel Kilinc to appear at a
deposition. On July 6, 2010, Judge Ambrose entane@rder which held Kilinc in contempt of
Court and issued a warrant for his arrest @eigntion until Kilinc agreed to testify at his
deposition. On August 26, 2010, Judge Ambrose entered an Order which vacated her July 6
order, and noted that Kilinc had purged hirhsélcontempt by completing his deposition. The
Order of Court also reflects that Kilinc was released to a detainer filed by Immigration Customs

Enforcement.

Legal Analysis

The pending motion argues, puant to Fed. R. Civ. P. 12(b), that the Complaint has
not been properly served. Defendants also contend, pursuant to Fed. R. Civ. P. 12(b)(6), that the
Complaint should be dismissed with prejudice beedtifails to state a cognizable claim and is
patently frivolous. The Court wilddress both of these arguments.

As a preliminary matter, Kilinc is only peitted to assert claims on his own behalf.

Anadisk, LLC is apparently a quoration. Therefore, it cannotqmreed as a pro se litigartbee

2 In this judicial district, a Civil case is not ordinarily madk‘related” or transferred tbe judge that presided over
an earlier-filed Miscellaneous case.
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Rowland v. California Men's Colon$06 U.S. 194, 201-02 (1993). Moreover, only an attorney
may represent the interests of apmyation in a federal courSee Osei-Afriyie v. Med. Coll. of
Pa, 937 F.2d 876, 883 (3d Cir. 1991). Nor may Kiliagyon-attorney, represt the interests of
Doris Roak and Patricia Roak or assert claimgheir behalf. Kilinc is the only proper Plaintiff
in this case, and to the extehat he is attempting to asseldims on behalf of Anadisk, LLC,

Doris Roak and Patricia Roak, such claims@ir&M I SSED WITH PREJUDICE.

A. Improper Service

Defendant Weiss is an associata law firm in Florida antlas served as an attorney on
behalf of Defendant Tracfone. Weiss has subdhdte Affidavit (Exhibit E) in which he avers
that he received one documentims case via certified mail ats work address. Defense
counsel represents that Tracfone has not beeadanall, and thereferhas not responded to
the Complaint. Weiss contends that seriae been improper because: (1) the method of mail
service did not require a rapesigned by him; and (2) héid not receive two separate
documents which constitutéde Summons and Complaint.

If the validity of service ichallenged, the party claiming valid service (in this case,
Kilinc) bears the burden of prooGrand Entertainment Group, Ltd. v. Star Media Sales, Inc.

988 F.2d 476 (3d Cir. 1993) (citing 4A Charleswight and Arthur R. Miller, Federal Practice

and Procedure § 1083 (1987)). Although Fed. R. Bi 4 is to be construed liberally, the
Plaintiff must demonstrate that the legal requieata set forth in the Rule have been fulfilled.
The Court agrees with Defendant. Kilinc has not filed a “proof of service” and has not
met his burden to prove that proper servicebdwen effectuated upon either Defendant. There
are at least two flaws with service, based ondieend now before the Court. First, pursuant to

Fed. R. Civ. P. 4(c), a “summoasd complaint” must be serdewhile only one document was

4



mailed to Weiss. Second, the manner in wikigimc attempted to execute service of original
process by certified mail was not effective. FatlRule of Civil Proedure 4(e) authorizes
service in accordance with Pennsylvania lawd Ba. R. Civ. P. 403, in turn, generally permits
“service by mail.” However, thPennsylvania Rule requiresréceipt signed by the defendant
or his authorized agent.” Plaintiff has not suibex proof of a receipt signed by Defendant or an
authorized agent.

Accordingly, the Complaint is subject tasthissal for improper service of process.

B. Failure to State a Valid Claim

Defendant Weiss also conterttiat the Complaint fails tstate a valid claim upon which
relief can be granted. A motion to dismisssuant to Fed. R. Civ. P. 12(b)(6) challenges the
legal sufficiency of a complaint. The Countist accept as true alkell-pleaded facts and
allegations, and must draw all reasonable imfegs therefrom in favor of the plaintiff.
However, as the Supreme Court made cle&eihAtlantic Corp. v. TwombJ\650 U.S. 554, 555
(2007), the “factual allegations must be enough to raise a right to relief above the speculative
level.” 1d. The Supreme Court has subsequenthatiened the scope of this requirement,
stating that only a complaint that statggdausible claim for relief survives a motion to dismiss.”
Ashcroft v. Igbal-- U.S. --, 129 S. Ct. 1937, 1950 (2009nfasis added). A district court
must conduct a two-part analysiken presented with a motion to dismiss for failure to state a
claim. First, the Court must separate fdaetual and legal elemenof the claim.Fowler v.
UPMC Shadyside578 F.3d 203, 210 (3d Cir. 2009). Although the Court “must accept all of the
complaint’s well-pleaded facts as true, fithy disregard any legal conclusionsd. at 210-211.
Second, the Court “must then debéne whether the fastalleged in the complaint are sufficient

to show that the plaintiff has a ‘plausible cléfon relief.” In other words, a complaint must do
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more than allege the plaintiff's entittementradief. A complaint has to ‘show’ such an
entitlement with its facts.ld. at 211 (citinggbal, 129 S. Ct. at 1949). The determination of
“plausibility” will be “a context-specific task tht requires the reviewing court to draw on its
judicial experience and common sensdd’ at 211 (quotindgbal, 129 S. Ct. at 1950).

Defendant argues that the Complaint hagdhewing flaws: (1) it fails to properly
plead any claims, but instead is styled as a digditgtter; (2) Plaintiff allegedly admits that this
case does not name the right parties in @atato the conditions dfilinc’s detention, as
evidenced by a November 2, 2010 email fromrattyg Francis Boyer (Exbit D); (3) the Court
may take judicial notice of Judge Ambrose’s Order which released Kaliacetainer filed by
the Immigration Customs Enforcement; (4) thiaas$ the proper court in which to challenge the
garnishment proceedings in Florida; and (8)rak against an opposing party’s lawyer are not
cognizable.

The Court need not address each of these argaméns true that the “Complaint” in
this case does not plead any specific claims,aimdthe form of a disjointed letter. In
recognition of Plaintiff's pro setatus, the Court has overlookeddh stylistic deficiencies.
Moreover, it would be improper twonsider attorney Boyer’s erhat this stage of the case.
Nevertheless, even reading theot@plaint” in the light most favaible to Kilinc, it is abundantly
clear that he has not, and cannot, agdatsible claims against Defendants.

As the Court understands the Complaint, Kilinc is attempting to assert a “wrongful use of
civil proceedings” claim against Defendants.elsence, Kilinc contends that Tracfone and
attorney Weiss improperly used legal proceedings to garnish his wages and freeze his assets,
which led to Kilinc’s arrest and confinement, loss of income, and personal injuries. Under
Pennsylvania law, the elements of this claim are codified at 42 Pa.C.S. 88 8351-8354 (the

“Dragonetti Act”). In order to recover undenis statute for the wrongful use of civil
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proceedings, three essential elements muptdneed: (1) that the underlying proceedings
terminated favorably to Kilincy(2) that the defendant caused those proceedings to be instituted
without probable cause; and (3) tllafendants acted with malic8haffer v. Steward73 A.2d
1017, 1020 (1984). Kilinc cannot establish the firshednt. The Court takes judicial notice that
Kilinc did not prevail in thé=lorida garnishment action, as Judge King ruled in favor of
Tracfone. Nor did Kilinc prevaih the matter presided over bydhe Ambrose of this Court.

To the contrary, Kilinc was found to be in cemtpt of Court and was detained until he complied
with his duty to attend a deposition. In summang, Complaint fails to state a valid claim and is

subject to dismissal pursudotFed. R. Civ. P. 12(b)(6).

C. Leave to Amend

Defendant contends that the Complaint shanddlismissed with prejudice, without leave
to amend. If a complaint is subject to Rule 1@pylismissal, a district court must ordinarily
permit a curative amendment unless such aenaiment would be inequitable or futil&lston v.
Parker, 363 F.3d 229, 235 (3d Cir. 2004ccord Grayson v. Mayview State HQs}93 F.3d
103 (3d Cir. 2002). A district coumust provide the plaintiff witlthis opportunity even if the
plaintiff does not seek leave to amernid.

The Court concludes that leave to amenddbmplaint in this case would be inequitable
and futile. It is readily apparent that Plaiihtioes not have a plausible claim against either
Defendant under the facts and circumstances gétifothe documents he has submitted to the
Court to date. In particular, Kac’s theory that Defendants imggerly used the legal process is
directly contradicted by the court orders whigmonstrate that Defenua prevailed in those
matters. Any attempt to amend the complaintde futile and would subject the Defendants

and the Court to unnecessary and unwarranted time, effort and expense.



In accordance with the foregoing, DEFENDANT AARON WEISS’ MOTION TO
DISMISS WITH PREJUDICE (Document No. 5) will iBRANTED and the Complaint
will be dismissed with prejudice, without leave to amend.

An appropriate Order follows.

McVerry, J.



IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

DAVUT KILINC,

)

Plaintiff, )

)

% ) 2:10-cv-1311

)

TRACFONE WIRELESSINC )
Delaware CompangndAARON WEISS, )
Defendants. )

)

)

ORDER OF COURT

AND NOW, this 27" day of December, 2010, in accordance with the foregoing
Memorandum Opinion, it is herelyRDERED, ADJUDGED and DECREED that
DEFENDANT AARON WEISS’'MOTION TO DISMISS WITH PREJUDICE (Document No.
5) is GRANTED. The Complaint is DISMISSEWITH PREJUDICE, without leave to amend.

The clerk shall docket this case closed.

By THE COURT:

gTerrence F. McVerry
Lhited States District Judge

cc: DAVUT KILINC
7720 St. Lawrence Ave.
Pittsburgh, PA 15218
(Via Certified Mail with Return Receigind Regular U.S. Mail, postage prepaid)

Adam P. Schwartz, Esquire
Email: ASCHWARTZ@CARLTONFIELDS.COM
(Via CM/ECF)




