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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ZOKAITES PROPERTIES, LP,
Plaintiff,

Civil Action No. 11-259
Magistrate Judge Maureen P. Kelly

V.

LA MESA RACING, LLC,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

INTRODUCTION

Pending before the Court are a Motion torfaad and a Motion to Dismiss for Lack of
Subject Matter Jurisdiction Undée Doctrine of Rooker-Feldman (the "Motion to Dismiss"),
filed by the Plaintiff. [ECF Nos. 13 & 22]The motions were reinstated on April 26, 2012, after
being denied without prejudice in connection vathearlier stay in thisase. [ECF No. 62].
For the reasons that follow, thedwending motions will be denied.
. BACKGROUND

Plaintiff Zokaites Properties, LP (“ZokaitBsoperties”), is a limited partnership formed
under the laws of Pennsylvania. [ECF No. 1-3,& 1]. Frank Zokaites (“Zokaites”) and his
wife are its limited partners. [ECF No. 264&]. Zokaites Properties maintains its principal
place of business in Wexford, Pennsylvania. [ECF No. 1 at  14]. Defendant La Mesa Racing,
LLC (“La Mesa”), is a limitediability company formed under the laws of New Mexictd. gt
17]. La Mesa maintains its principabgke of business in Raton, New Mexictd.][

La Mesa was incorporated on October 19, 198€CF No. 1-2 at 12-13]. In its articles

of organization, La Mesa listed Steven Vincg€mMincent”) and William L. Siskind (“Siskind”)
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as its managersld. at 16]. Butch Maki (“Maki”), a reident of Sante Fé&New Mexico, was

listed as La Mesa’s “inidil registered agent.”ld.]. La Mesa owns roughly 213 acres of property
located in Raton, New Mexico. [ECF No. 1-2af] 4]. The property includes a horse-racing
track that is not cuently operational. Ifl.]. A dilapidated club howsand several grandstands
are located near the tracKd.].

In 2002, Siskind informed Zokaites that La $dewas in need of money to prevent an
imminent foreclosure action stemng from a mechanic’s lien in the approximate amount of
$118,500.00. [Id. at 4, T 7]. In addition to the monageded to prevent the holder of the lien
from foreclosing on La Mesa’s gperty, La Mesa needed funidshave the property appraised
and cover other expensedd.]. After hearing about the sdtion, Zokaites provided Siskind
with a loan in the amount of $151,550.00. [ECF Nat 800]. It was agreed that Siskind would
execute a promissory note pidivng for the repayment of the loan, that La Mesa would
guarantee the promissory note and related collaagralement, and that the loan would be cross-
collateralized with an indemnity mortgage on the “Jefferson Building.” [ECF No. 1-2 at 4-5, |
8]. The Jefferson Building was located inltBaore, Maryland, and owned by Transamerican
Commercial Limited (“TCL"). [d.].

Siskind executed the promissory note on March 20, 20d2at[19-21]. The maturity
date of the note was designated as two yearstierdate of its execution, with interest to be
accrued at the rate of 8%ld[at 19]. The note further providédat the maturity date could be
“automatically extended” for an additional twears, during which the total amount of the
principal and interest due thereer would be amortized over adiyear period at an interest

rate of 9%. [d.]. That same day, Siskind signed a doeathwhich stated that La Mesa “fully

! Given the procedural posture of this case, the allegations contained in Zokaites PropertieshCoonglerning
the business interactions between the parties are assumed to Weate.. A&S Helicopterg51 F. Supp. 2d
1104, 1106 (W.D. Mo. 2010). La Mesa remains foeeontest these allegations at a later time.
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guarantee[d]” the promissory naed collateral agreement, and that he had “full authority” to
assent to such an obligation on La Mesa’s beh#lf]. [Zokaites and Siskind both signed the
collateral agreement, which pided Zokaites with an undilutéz$ ownership interest in La
Mesa. [d. at 25].

On April 5, 2002, TCL executed the indemmiprtgage agreement in Zokaites’ favor,
thereby placing an encumbnon the Jefferson Buildingld[ at 27-30]. TCL formed 101
Charles, LLC (“101 Charles”), on July 9, 2002. [ECF No. 1-2 at 7, { 16]. On July 31, 2002,
TCL recorded a deed to the Jeffer&mlding in favor of 101 Charles.Id.].

La Mesa used the $151,550.00 loan to satlsfymechanic’s lien, have the property
appraised, and cover other expend&CF No. 1-2 at 6, I 14]. No payments were made on the
loan prior to June 5, 2004Id[ at 6, 1 15]. On that date, JefjrSiskind (“Jeffrey”), Siskind’s
son and attorney, contacted Zokaites and agiadhe principal and interest payments be
deferred for two years pursuant te tlerms of the promissory notdd.]. Zokaites agreed to
that arrangement.ld.]. On June 24, 2004, Zokaites faxedsigkind an invoice indicating that
the principal and accrued interest owed on the loan had equaled $175,798.00 as of March 20,
2004, and that $10,947.84 was due immediatéty..af 32]. In a handvtten notation, Zokaites
stated that he agreed to le¢ thalance accrue through March 2006l.] [

TCL sold its interest in 101 Charlesdathe Jefferson Building on September 15, 2004.
[Id. at 7, T 17]. Pursuant to the terms @& thdemnity mortgage agreement, TCL paid the
principal and outstanding interdstZokaites at the closingld[]. On September 25, 2004,
Zokaites sent the promissory note back to Saskind mistakenly marked it as having been paid
in full. [Id.at 7, T 18]. In a letter dated Octolée 2004, Jeffrey informed Zokaites that TCL

had paid the money due under the note “by means afdjustment to the purchase price at the



closing of the sale of the remaigi portion of the Jefferson Building.'ld] at 34]. Jeffrey asked
Zokaites to assign the note to TCL so thattioney owed by Siskind and La Mesa could be
recovered. Ifl.]. Three days later, Zokaites assigtieel note to TCL by completing a form that
had been sent with Jeffrey’s lettetd.[at 36].

On July 31, 2007, La Mesa filed a petitimn bankruptcy relief in the United States
Bankruptcy Court for the Btrict of Maryland. [d. at 7-8, § 20]. Althougthe original petition
was filed under Chapter 7 of the UnitSthtes Bankruptcy Code [11 U.S.C. § #dlsed, the
case was later converted to a pratieg under Chapter 11 [11 U.S.C. § 1Hkeq. [Id.]. La
Mesa identified the claim owed TCL in its bankruptcy schedulesld[at 8, § 21]. Zokaites
Properties purchased TCL'’s rights undex inomissory note on October 12, 2001l. &t 8,
22]. Siskind’s wife and children executadlocument assigning TCL'’s rights under the
promissory note to Zokaites Propertiekl. pt 38]. Shortly thereafteZokaites Properties filed
an original proof of claim in La Mesa’s bankruptcy case. [ECF No. 8 at 143-144].

A hearing in the bankruptcy proceeding wall Hieefore United States Bankruptcy Judge
Nancy V. Alquist on September 29, 2010. With tkpress consent of all gées present at the
hearing, Judge Alquist stated that she would disrtine bankruptcy petith. [ECF No. 51-3 at
10]. On October 1, 2010, she signed an ordanidising the case and barring La Mesa from
filing another voluntary bankruptgyetition for a period of five yaas. [ECF No. 11 at 103-104].
The order, which was entered on the Bankry@ourt’s docket on October 4, 2010, had the
effect of terminating the automatic stay thatl been imposed on claims against La Mesa
pursuant to 11 U.S.C. § 362(a)d.[at 104].

Zokaites Properties commenced this aciiothe Court of Common Pleas of Allegheny

County, Pennsylvania, on October 1, 2010, alletiiag La Mesa had breached its contractual



obligations by failing to fulfill its financial respasibilities under the aggnment. [ECF No. 1-2

at 8-9, 11 26-32]. As dhat date, Zokaites Propertiglsimed that it was owed $358,583.00.
[Id. at 9, 1 31]. On November 5, 2010, Zokaitesperties filed an affidat of service in the
Court of Common Pleas. [ECF N®at 2-3]. In the affidavit afervice, Zokaites Properties
stated that a copy of its Complaagainst La Mesa had been served by certified mail on Maki,
La Mesa’s registered agt, on October 25, 2010ld[]. La Mesa did not file a responsive
pleading. Zokaites Properties moved fatedault judgment on November 30, 2010, claiming
that it was entitled to a monetary awardb863,888.20. [ECF No. 4 at 1-2]. The amount of
damages claimed by Zokaites Properties inaugig 305.20 in interest accrued between October
2, 2010, and November 30, 2010d. [at 2]. The Court of Coman Pleas proceeded to enter a
default judgment against La Mesatle amount of $363,888.20. [ECF No. 5].

On December 20, 2010, Zokaites Properties fdénotice of filing of foreign judgment”
in the District Court of Colfax County, MeMexico. [ECF No. 11 at 139-140]. Zokaites
Properties filed a “complaint in foreclosure ofigment lien” in the Disict Court of Colfax
County on February 10, 2011, seeking to foreclose on La Mesa’s property in New Mexico in
order to satisfy the judgment entered in Pennsylvamib.a{ 124-127]. La Mesa responded on
February 11, 2011, by filing a petition to strike the default judgment in the Court of Common
Pleas of Allegheny County. [ECF No. 6 a13}. That petition was accompanied by an
alternative petition to am the default judgmeft[id.]. In support of its position, La Mesa
arguedjnter alia, that it had not receiveakttual notice of this action until after the default

judgment had already been entereld. 4t 4]. Zokaites Properties responded to La Mesa’s

2« petition to strike a default judgment and a petition to open a default judgment are generally not
interchangeable.Cintas Corp. v. Lee’s Cleaning Services, 100 A.2d 915, 918 (Pa. 1997). Unlike a petition to
strike a judgment, which “can only be granted if a fatal defect appears on the face of the record,bfapeiiten

a judgment is an appeal to thguitable powers of the courtld. at 919.
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petitions on February 21, 2011, by filing an amenaléidavit of service. [ECF No. 9]. Unlike
the original affidavit of service, the amenldaffidavit of service contained a copy of an
electronic signature made by “J. Flowers” on October 25, 2Q#@l0at[6]. At that point, it was
apparent that Maki had not signed for the Complaint himself.

A hearing on La Mesa’s petitions waddbefore Judge Timothy Patrick O’Reilly on
February 22, 2011. [ECF No. 13 at  13]. On February 25, 2011, Judge O’Reilly signed an
order denying La Mesa'’s petitions. [ECF No. 13-1]. That same day, La Mesa filed a notice of
removal pursuant to 28 U.S.C. 88 1441 and 1146 rsgék remove the aan to this Court.

[ECF No. 1]. Inits notice of removal, La & indicated that its pgons in the Court of
Common Pleas were still pendindd.[at  12]. Judge O’Reilly order denying La Mesa’s
petitions was docketed on February 28, 2011. [RGF58-2 at 4]. It was on that day that
exhibits filed in support of LMesa’s notice of removal weretened onto the docket in this
Court. [ECF Nos. 3-11].

On March 2, 2011, Zokaites Properties filesh@tion to remand, asking that the case be
returned to the Court of Common Pleas forHartproceedings. [ECF No. 13 at 1 23-35].
Zokaites Properties also moved for an awardosts and counsel fees pursuant to 28 U.S.C. §
1447(c)? [Id. at 11 36-39]. That same day, La Meidfa motion to reopen its bankruptcy case
in the Bankruptcy Court. [ECRo. 41 at | 4]. La Mesa sght to reopen the bankruptcy case
for the sole purpose of ascertaining whethekadtes Properties had improperly commenced this
action before Judge Alquist’s order termingtthe automatic stay under § 362(a) had been
formally entered on the Bankruptcy Court’s ddack&okaites Properties responded on March 4,

2011, by filing a motion in the Bankruptcy Courtnt@ke the order terminating the automatic

® The applicable statutory provision provides that “[ajleoremanding the case may require payment of just costs
and any actual expenses, including aggrfees, incurred as a result of teenoval.” 28 U.S.C. § 1447(c).
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stay effective as of September 29, 2010, @disthiss La Mesa’s motion to reopend.[at  5]. A
hearing before Judge Alquist was scheduled for June 14, 2Lkt { 6].

A hearing concerning Zokaites Propertigsition to remand was held in this Court
before Judge Nora Barry Fischer on Ma2&h) 2011. [ECF No. 26]. On March 28, 2011, La
Mesa filed a “precautionary” notice of appeathe Court of Commin Pleas of Allegheny
County, thereby appealing Judge O’Rellly’sler of February 25, 2011, to the Pennsylvania
Superior Court. [ECF No. 19-2 at 16-19)n March 30, 2011, Zokaites Properties filed a
“motion for sanctions in the nature of a defauttthis Court, accusing La Mesa of attempting to
obstruct justice. [ECF No. 19 at 11 22-2The motion was supplemented with additional
filings one day later. [ECF Nos. 20 & 21fokaites Properties filed the instant Motion to
Dismiss on April 3, 2011, contending that theited States Supreme Court’s decisions in
Rooker v. Fidelity Trust Cp263 U.S. 413 (1923), aridistrict of Columbia Court of Appeals v.
Feldman 460 U.S. 462 (1983), precluded this Countirreviewing Judge O’Reilly’s order.
[ECF No. 22].

La Mesa sought an order from the Petwvemnia Superior Codiclarifying that the
Pennsylvania courts had no jurisdiction in the csisee it had been removed to this Court. On
April 19, 2011, the Superior Couwtenied the request without pudjce to La Mesa’s ability to
raise the issue of removal as a basis for chgiley Judge O’Reilly’s order. [ECF No. 30-1 at
2]. In an order dated April 25, 2011, the Supe@ourt stayed La Mesa’s appeal pursuant to §
362(a). [ECF No. 37-1 at 2]. The order wssued to provide the BRruptcy Court with an
opportunity to consider the motions filed by M&sa and Zokaites Properties, and to determine
whether this action had been wrongfully commerioeidre the lifting of the automatic stay.

Judge Fischer denied Zokaites Properties’ “mmotar sanctions in the nature of default” on



April 27, 2011. [ECF No. 34]. In a Memandum Opinion and Order dated May 19, 2011,
Judge Fischer stayed this action pending thelugion of the parties’ motions before the
Bankruptcy Court and La Mesa'’s appeal betbeeSuperior Court. [ECF No. 46]. Zokaites
Properties’ Motion to Remand and Motion to Dismwere denied without prejudice. [ECF No.
47]. Zokaites Properties filed a motion for resmleration on May 26, 2011, asking this Court to
remand the case to the CoaftCommon Pleas pursuantRmokerandFeldman [ECF No. 48].
The motion for reconsideration wasnied on June 9, 2011. [ECF No. 50].

The scheduled hearing was held in th@eBaptcy Court before Judge Alquist on June
14, 2011. [ECF No. 51-3]. During the hearing, Jullypiist stated that her order of October 1,
2010, dismissing the bankruptcy case, and the enthyapbrder on the doekthree days later,
had merely reduced her aarldecision to writing. Ifl. at 12]. She clarified that the automatic
stay had been terminated on September 29, 20tithat Zokaites Properties had not violated
the automatic stay by commencing this@tagainst La Mesa on October 1, 20110l &t 12-

14]. La Mesa’s motion to reopen the bankruptage was denied. [EQ¥o. 51-2 at 2].

On April 16, 2012, the Superior Court quashedMasa’s appeal. [ECF No. 58-2 at 3].
Relying on the language in 28 U.S.C. § 1446(d)dtiing a state court to “proceed no further” in
a removed case “unless and until the casemaneled,” the Superior Court held that the
Pennsylvania courts could not entertain furfhreiceedings in this case “unless and until” a
remand was ordered by this Courd. jat 8-21]. In so holding, éhSuperior Court specifically
recognized that Judge Fischer had deniekbies Properties’ ntimn to remand without
prejudice and retained juristion over the matter.Id. at 20]. The appeal was quashed without
prejudice to La Mesa’s ability to “renew itsatlenge” to Judge O’Reilly’s order of February 25,

2011. [d. at 21].



Zokaites Properties moved for a termination of the stay, and the reinstatement of its
earlier Motion to Remand and Motion to Digsj on April 25, 2012. [ECF No. 61]. The motion
was granted one day later. [ECF No. 62]. phevious order stayinthie case was vacated, the
two motions previously filed by akaities Properties wereinstated, and aatis conference was
scheduled for May 3, 20121d[]. At the status conferencéy)dge Fischer advised the parties
that the two motions filed byokaities Properties neededlie resolved before any
determination could be made as to whetherdefault judgment ¢éered by the Court of
Common Pleas should be reopened or set asidg. |

On May 18, 2012, Judge Fischer disqualified éléfsom this case pursuant to 28 U.S.C.
8 455. The case was ultimately reassigned to thersigded. Both parties have consented to
the jurisdiction of a United States Magistratedgkel [ECF Nos. 68, 69]. The reinstated Motion
to Remand and Motion to Dismiss filed by Zdka Properties are the subject of this
Memorandum Opinion.

1. THEMOTION TO DISMISS

A motion to dismiss filed pursuant to FeddRalle of Civil Procéure 12(b)(1) challenges
a federal court’s subject-matter jurisdastito entertain a plaintiff's claims.eb. R.Civ. P.
12(b)(1). “Atissue in a Rule 12(b)(1) motiontie court’s ‘very poweto hear the case.”
Judkins v. HT Window Fashions Cqrp14 F. Supp. 2d 753, 759 (W.D. Pa. 2007), quoting
Mortensen v. First Federal Savings & Loan Associgt®td F.2d 884, 891 (3d Cir. 1977). The
party asserting that jurisdictiaxists bears the burden of showthat the matter is properly
before the federal courDevelopment Finance Corp. v. Alpha Housing & Health C&deF.3d

156, 158 (3d Cir. 1995).



Congress has given United States distiaetrts “original jurisdiction” in certain
categories of cases. 28 U.S.C. 88 1331, 133&mmce the subject-mattpurrisdiction exercised
by federal district courts is “original” in fire, such courts are igerally “precluded from
exercising appellate jurisdiction avinal state-court judgments.lance v. Dennisb46 U.S.

459, 463 (2006)er curianm). Unlike “inferior” federal courtsthe United States Supreme Court
has jurisdiction under 28 U.S.C1857(a) to review “[flinalydgments or decrees rendered by
the highest court of a State in ieh a decision could be had . . .evh the validity of a treaty or
statute of the United States isdmn in question or wherthe validity of a state of any State is
drawn in question on the ground of its being repagt@the Constitutiortreaties, or laws of

the United States, or where any title, right, peg#, or immunity is specially set up or claimed
under the Constitution or the treaties or segudf, or any commission held or authority
exercised under, the United &sf' 28 U.S.C. § 1257(a). Rooker the Supreme Court
construed a statutory predsser to § 1257(a) to veskclusivgurisdiction in the Supreme Court
to review decisions rereded by state courtfooker 263 U.S. at 416. Speaking through Justice
Van DeVanter, the Supreme Coearplained that because the gdiction possessed by district
courts was “strictly original,” district court could not exercigke factoappellate jurisdiction by
entertaining a supposedly “origihaction brought by an indidual who sought only to reverse
an earlier judgment rendsd by a state tribunald. The Supreme Court reaffirmed this
principle inFeldmanby declaring that district courts had jurisdiction to entertain “challenges
to state-court decisions in particular essrising out of judicial proceedings.Feldman 460

U.S. at 486.

* The District of Columbia Court of Appeals, whicendered the “state-cowtécision” at issue iBistrict of
Columbia Court of Appeals v. Feldmat60 U.S. 462 (1983), is treated as'thighest court of a State” for purposes
of § 1257(a). 28 U.S.C.8 1257(b).
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The decisions ilRookerandFeldmangave rise to the so-calle®Rboker-Feldman
doctrine.” Lampe v. Lampes65 F.3d 506, 518 n. 15 (3d Cir. 2011). Prior to the Supreme
Court’s decision irExxon Mobil Corp. v. Saudi Basic Industries Cofl4 U.S. 280, 283
(2005), some federal courts erroneously tmresl the doctrine “to extend far beyond the
contours of thé&kookerandFeldmancases.” IrExxon Mobi) the United States Supreme Court
narrowed the reach of the doctrine by stating as follows:

TheRooker-Feldmamloctrine, we hold today, onfined to cases of the kind
from which the doctrine acquired itsma: cases brought by state-court losers
complaining of injuries caused by satourt judgments rendered before the
district court proceedings commenceutlanviting district court review and
rejection of those judgment&ooker-Feldmamloes not otherwise override or
supplant preclusion doctrine or augm#ra circumscribed doctrines that allow
federal courts to stay or dismiss prodiegs in deference to state-court actions.

Exxon Mobi| 544 U.S. at 284. In a later portionitsf opinion, the Supreme Court made the
following observations:

RookerandFeldmanexhibit the limited circumstances in which this Court’s
appellate jurisdiction over state-cojudgments, 28 U.S.C. § 1257, precludes a
United States district court from exeragisubject-matter jurisdiction in an action
it would otherwise be empowered to @dicate under a congressional grant of
authority, e.g., [28 U.S.C.] § 1330 (suits against foreign states), 8§ 1331 (federal
guestion), and 8 1332 (diversity). In batases, the losing party in state court
filed suit in federal court after theas¢ proceedings ended, complaining of an
injury caused by the state-cojudgment and seeking review and rejection of that
judgment. Plaintiffs in both cases, glileg federal-question jurisdiction, called
upon the District Court to overturn an injus state-court judgment. Because §
1257, as long interpreted, vests authorityetew a state cotis judgment solely
in this Court, e.g.Feldman 460 U.S., at 476, 75 L.Ed.2d 206, 103 S.Ct. 1303;
Atlantic Coast Line R. Co. v. Locomotive Engineg8€8 U.S. 281, 286, 26
L.Ed.2d 234, 90 S.Ct. 1739 (197®ooker 263 U.S., at 416, 68 L.Ed.2d 362, 44
S.Ct. 149, the District Courts RookerandFeldmanlacked subject-matter
jurisdiction. Seé/erizon Md. Inc|[v. Public Service Commissip®35 U.S.

[635], 644, n. 3, 152 L.Ed.2d 871, 122 S.Ct. 1753 [(2002)](‘Rbeker-Feldman
doctrine merely recognizes that 285C. § 1331 is a grant of original
jurisdiction, and does not thorize district court$o exercise appellate

jurisdiction over state-court judgmenighich Congress has reserved to this
Court, see 28 U.S.C. § 1257(a).”).
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Id. at 291-292 (footnote omitted). In the aftermatttxkon Mobil the Supreme Court has
continued to emphasize “timarrow ground” occupied by thHRooker-Feldmamloctrine. Skinner
v. Switzey U.S. |, 131 S.Ct. 1289, 1297 (2011), québixgn Mobi) 544 U.S. at
284.

Zokaites Properties contends that Raoker-Feldmamloctrine deprivethis Court of
subject-matter jurisdiction in the instant cafeCF No. 24 at 2-5]. This argument is based on
the premise that La Mesa seeks an imprégepeal” of the Court o€ommon Pleas’ decision
denying the petitions to strike ang@en the default judgment. [EQ¥o. 22 at § 10]. In its notice
of removal, La Mesa averred that those petitase still pending. [ECF No. 1 at  12]. Judge
O'Reilly’s order denying the petitions was dated February 25, 2011. [ECF No. 13-1]. La
Mesa’s notice of removal was filedat same day. [ECF No. 1T.he sequence of these events is
disputed by the parties. AsetlSuperior Court noted in it®dision quashing La Mesa'’s appeal,
the precise order in which these events occuwasthot be definitively glaned from the record.
[ECF No. 58-2 at 18-19]. Thé&ctual inquiry, however, is imnisequential for purposes of the
Rooker-Feldmamloctrine.

Underthe Rooker-Feldmamloctrine, federal district courts lack subject-matter
jurisdiction to entertaicollateral attackson judgments rendered by state couvigeaver v.

Texas Capital Bank N.A660 F.3d 900, 904 {5Cir. 2011). When a losg party in a state-court
action attempts to challenge the adverse judgimgcommencing a separate action in a federal
district court, he or she aatentraryto the legislative schemeqgwiding only the Supreme Court
with jurisdiction to reviewthe state court’s decisiolrooker 263 U.S. at 416 (“Under the
legislation of Congress, no court of the Unitedt& other than thiSourt could entertain a

proceeding to reverse or modify the judgmenteioors of that character.”). In contrast, a
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defendant who files a notice of removal agithin the statutory scheme providing for the
removal of the state-court action to a fedeliatrict court. 28 U.S.C. 88 1441, 1446. The
Rooker-Feldmanloctrine does not operate as a freatiihg limitation on a district court’s
subject-matter jurisdiction whenever a previoasision of a state courtisiplicated. Instead, it
operates to give effect to the legislativaetments governing the jurisdiction that may be
exercised by federal courtgeldman 460 U.S. at 486. The statutory provisions governing
removal, which expressly provide defendants with the right to select a federal forum under
certain circumstances, must een effect as wellExxon Mobi) 544 U.S. at 292, n. 8
(“Congress, if so minded, may diqitly empower district courtso oversee certain state-court
judgments and has done so, most notably, in agthgrfederal habeas reaw of state prisoners’
petitions.”); Schiavo ex rel Schindler v. Schiav®4 F.3d 1270, 1281 (‘TI:ir. 2005)(Tjoflat, J.,
dissenting)(“Thus, it was completely within @gress’s power to make an exception to the
general rule regarding thpwer of the district courts to rew final state court decisions, and it
is clear from the face of the statute thanh@ress intended to do so0.”). Where removal is
otherwise proper, the entry of a default judgrby a state court prior to removal does not
deprive a federal district court of juristion to preside over the removed caséotley v. Option
One Mortgage Corp620 F. Supp. 2d 1297, 1302 (M.D. Ala. 200 gieh v. Zeinehb39 F.
Supp. 2d 864, 866 n. 2 (S.D. Miss. 2008awes v. Cart Products, Inc386 F. Supp. 2d 681,
686 (D.S.C. 2005)Tarbell v. Jacobs856 F. Supp. 101, 104 (N.D.N.Y. 1994).

It is clear from the language ikxxon Mobilthat theRooker-Feldmamloctrine can bar a
federal-court action only when that action isdil&fter the related stateurt proceedings have
already “ended.”Exxon Mobi| 544 U.S. at 291. Some federal deurave read this language to

mean that the doctrine canme into play only ifll related state-court proceedings, including
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appellateproceedings, are concluded beforedbmmencement of the federal-court acfion.
Green v. Jefferson County Commissis83 F.3d 1243, 1249-1250 {1Cir. 2009);Nicholson v.
Shafe 558 F.3d 1266, 1275-1276 (ﬁﬂ:ir. 2009);Guttman v. G.T.S. Khalsd46 F.3d 1027,
1032 (14" Cir. 2006);Dornheim v. Shole€30 F.3d 919, 923-924"&ir. 2005);Federacion de
Maestros de Puerto Rico v. Junta Relaciones Del Trabajo de Puerto Ridd 0 F.3d 17, 27
(1°' Cir. 2005). Undethis reading oExxon Mobil there is no conceivable way that Reoker-
Feldmandoctrine could preclude thisoGrt’'s exercise of jurisdiadn in the present case. La
Mesa’s notice of removal wased when the default judgmenttened by the Court of Common
Pleas of Allegheny County was stilllgect to appellate review. aldwell v. Gutman, Mintz,
Baker & Sonnenfeld701 F. Supp. 2d 340, 347-348 (E.D.N2010), the United States District
Court for the Eastern District of New York heltht state-court proceedings have “ended” for
purposes of thooker-Feldmamloctrine when the decision afstate court is reduced to a
“jludgment,” regardless of whether it remains subjeappellate reviewUnder that line of
reasoning, the relevant state-court proceediaegded” when the @urt of Common Pleas
entered a default judgment in favor of Zokaitesgerties and against IMesa. In this case,
however, the Court has no occasiortonsider which reading &xxon Mobilis correct. Even if
it is assumed that the position takerCialdwellwas correct, th®ooker-Feldmamloctrine
cannot operate as a bar to thmu@'s exercise of jurisdiction undéhe present circumstances.
The “judgment” entered by the Court@bmmon Pleas could preclude this Court’s
exercise of jurisdiction only if it was rendered beforedbmmencemerf this action.Exxon
Mobil, 544 U.S. at 284. That is simply impossiblehis instance, since the action in which the

“judgment” was rendered is tlsame actiorpresently before the Court. When a case pending in

® It is worth noting that in botRooker v. Fidelity Trust Cp263 U.S. 413, 414-416 (1923), dbistrict of Columbia
Court of Appeals v. Feldmad60 U.S. 462, 468 (1983), the relevant federal-court actions were comnaéeced
the individuals bringing those actions had already been denied relief by a court of last resort
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a state court is removed to a federal district calet;e is no need for the plaintiff to file a new
complaint. ED.R.Civ.P. 81(c)(2). An action initiallyjcommenced” in a state court becomes
“federalized” when a notice of removal is filediehan v. Disability Mangement Services, Inc.
111 F. Supp. 2d 542, 547-548 (D.N.J. 2000). Theagiroceeds as if every order entered by
the state court had been entered by the federal district ddigsgho-lwai American Corp. v.
Kline, 845 F.2d 1300, 1303-1304”(6ir. 1988). The federal districburt exercises “original”
(rather than “appellate”) jurisdictiorFreeman v. Bee Machine C819 U.S. 448, 452 (1943).
Since this actiofs the action initially “commencedh the Court of Common Pleas, the
“judgment” rendered by the Court Gommon Pleas must be tredt#s if it had been rendered
by this Courf Nissho-lwai American Corp845 F.2d at 1303-1304.

Insofar as th&®ooker-Feldmarloctrine is concerned, a slagction cannot bar itself.
Moore v. City of Asheville896 F.3d 385, 392 n. Z”(A(:ir. 2005)(explaining that thRooker-
Feldmandoctrine operates “to bar apyoceedinghat would functionally amount tolateral
appeal to a United States distrcourt”)(emphasis added). The “commencement” of two distinct
actions is a prerequisite the doctrine’s applicationMotley, 620 F. Supp. 2d at 1302
(“Therefore, because there was no final stat@t judgment, and the Defendants have not
commenced a new actiamfederal court, thRooker-Feldmamloctrine does not preclude this
court from accepting removal jurisdiction in this case.”)(emphasis added). In determining that
this Court’s retention of jurisdiction over thsatter precluded the Pennsylvania courts from
proceeding further, the Superior Court recognized tthis case cannot be treated as two separate
cases. [ECF No. 58-2 at 19]. Given that dtdsaProperties “commenced” this action when it

sued La Mesa in the Court of Common Pldlas,“judgment” rendered by the Court of Common

® This fact distinguishes the instant case ftarRe: Knapper407 F.3d 573, 578-583 (3d Cir. 2005), which
involved a party’s attempt tollaterally attack a state-court judgmentarbankruptcy proceeding.
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Pleas did not predate this action’s “commencemelkXon-Mobi) 544 U.S. at 284.
Accordingly, La Mesa’s removal oféhaction to this Court “encounters Rooker-Feldman
shoal.” Skinner 131 S. Ct. at 1297.

The Full Faith and Credit Clausef the United States Caiitsition incorporates the
doctrines ofes judicataand collateral estoppab the law of our Uniofi.Riley v. New York
Trust Co, 315 U.S. 343, 349 (1942). That constitnaibprovision, however, does not apply to
federal courts.Kremer v. Chemical Construction Corg56 U.S. 461, 483 n. 24 (1982)
(explaining that federal courts are “not includethin the constitutional provision”). Instead, it
limits only the prerogatives of “each State.” UCBNST., ART. IV, 8 1. When a judgment is
rendered by a state tribunal, fealecourts are statutorily regad to accord that judgment
preclusive effect under 28 U.S.C. § 1738. Thevasiestatutory languag®ovides that “[t|he
Acts of legislature of any Stat€erritory, or Possession of the itéd States . . . shall have the
same full faith and credit in every court wittthe United States and its Territories and
Possessions as they have by law or usage icotlms of such State, Territory or Possession
from which they are taken.” 28 U.S.C. § 1738his statute has long been understood to
encompass the doctrinesrek judicata or ‘claim preclusion,” and diateral estoppel, or ‘issue
preclusion.” San Remo Hotel, L.P. v. City & County of San Franc¢iSdé U.S. 323, 336

(2005) (emphasis added). Consequently, aréédeurt must give a judgment rendered by a

"“Full Faith and Credit shall be given in each State teth#ic Acts, Records, anddicial Proceedings of every
other State; And the Congress may by general Laescpbe the Manner in whicsuch Acts, Records and
Proceedings shall be proveddahe Effect thereof.” U.SONST,, ART. IV, § 1.

8 “Underres judicata a final judgment on the merits of an action precludes the parties or their privies from
relitigating issues that were or could have been rais#thtraction. Under collateral estoppel, once a court has
decided an issue of fact or law necessary to its judgiettdecision may preclude relitigation of the issue in a suit
on a different cause of action involving a party to the first cad#en v. McCurry 449 U.S. 90, 94 (1980)(citations
omitted; emphasis added).
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state court the same preclusive effect that it woulddoerded in the courts of the relevant state.
Parsons Steel, Inc. v. First Alabama Badk4 U.S. 518, 523 (1986).

Zokaites Properties relies on principles agbusion in support of its argument that this
case is subject to dismissal under Ruoker-Feldmamloctrine. [ECF No22 at  12; ECF No.
24 at 5]. This reliance, however, is misplaced. UnlikeRbeker-Feldmarloctrine, preclusion
does not affect a federal cowrsubject-matter jurisdictiorExxon Mobi) 544 U.S. at 293;H#b.
R.Civ. P. 8(c)(1)(listingres judicataas an affirmative defense). The argument advanced by
Zokaites Properties incorrectly conflates the judsdnal question with the potential availability
of affirmative defensesLance 546 U.S. at 466 (remarking th&doker-Feldmais not simply
preclusion by another name”). Nonetheless,Uhited States Court of Appeals for the Third
Circuit permits affirmative defenses to &gserted by motion under certain circumstances.
Robinson v. JohnspR13 F.3d 128, 135 n. 3 (3d Cir. 200Res judicatas among the defenses
that can be raised prior the filing of an answerWilliams v. Murdoch330 F.2d 745, 749 (3d
Cir. 1964). For this reason, the isesof preclusion can be considemgdhis stage Since that
issue has no bearing on the Court’s subjeatten jurisdiction, the portion of Zokaites
Properties’ motion pertaining togxlusion will be treated asmaotion to dismiss filed pursuant
to Federal Rule of Civil Procedure 12(b){6Rycoline Products, Inc. v. C&W Unlimitetl09
F.3d 883, 886 (3d Cir. 1997).

In support of its motion, Zokaites Properties contends that §488iires this Court to

give preclusive effect to the “judgment” raardd by the Court of Common Pleas. [ECF No. 22

° Under Rule 12(b)(6), a complaint is subject to dismiésatfail[s] to state aclaim upon which relief can be
granted.” ED.R.Civ.P. 12(b)(6).

10 Although Zokaites Properties incorrectly reliestioa Full Faith and Credit Clause, its argument will be
considered under 8 1738. [ECF No. 22 at 1 12; ECF No. 24 ktesfier v. Chemical Construction Corg56 U.S.
461, 483 n. 24 (1982)(explaining that 8 1738 was enacted “to implement the Full Faith and Credit Clause” and
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at 1 12; ECF No. 24 at 5]. It mot entirely clear whether Zokaites Properties is referring to the
initial entry of default judgmeat against La Mesa or to Judge O’Reilly’s subsequent order
denying La Mesa'’s petitions #drike and open that judgment. Any preclusion-related argument
based on the order denying the petitions has bemted by the Superior Court’s determination
that Judge O'Reilly lacked jurisdiction to issue that ofdiECF No. 58-2 at 20]. Moreover,

the argument put forth by Zokaites Properties lackstreeen if it is based on the initial entry of
default judgment against La MesRes judicatdbars alater actionon all or part of the claim
which was the subject of thiest action” Balent v. City of Wilkes-Barr&69 A.2d 309, 313

(Pa. 1995)(emphasis added). Its applicationymesses that two separate cases are involved.
Id. (“Any final, valid judgment on the merits by a court of competent jurisdiction precludes any
future suitbetween the parties or their privies oa #ame cause of action”)(emphasis added);
Griffin v. Central Sprinkler Corp.823 A.2d 191, 195 (Pa.Super.Ct. 2003)(explaining that the
related doctrine of collatal estoppel “does not apply to ‘prideterminations’ within the same
case”). As discussed earli¢he instant action is treame actiorihat Zokaites Properties

initially commenced in the Court of Common Pléasvotley, 620 F.Supp.2d at 1302

(describing proceedings conducted before a féderat in a removed case as “a continuation of
the proceedings” previously conducted befasgate court). Thefore, 8§ 1738 provides no

logical reason for dismissing this case.

“specifically to insure that federal gds, not included within the constitutional provision, would be bound by state
judgments”).

1t is axiomatic that a decisidater reversed on appeal hasres judicataeffect. O’Hara Sanitation Co. v.
Commonwealth of Pennsylvanib7 A.2d 453, 455 (Pa.Commw.Ct. 1989)(“The doctrinesfudicatarequires

that a prior judicial determination be afforded preclusive effect in Pennsylvania ‘unless and until’ it is reversed on
appeal.”), quoting’hiladelphia Electric Co. v. Pennsylvania Public Utility Commiss#88 A.2d 620, 626
(Pa.Commw.Ct. 1981).

12 Because only one action is involvede tBourt has no occasion to consider éxtent to which a default judgment
entered by a Pennsylvania court must be given preclusive effect in a separateMeBidhv. Southwark Realty
Co, 828 A.2d 430, 435 (Pa.Commw.Ct. 2003).
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For the foregoing reasons, the Motion temiss filed by Zokaites Properties will be
denied. [ECF No. 22]. Since tR®oker-Feldmamloctrine does not independently entitle
Zokaites Properties to the dismissal of thisaactthe Court will proceed to consider the Motion
to Remand. [ECF Nos. 13 & 65]. At this junetythe inquiry will focus on whether La Mesa’s
removal of the case from the Court of Comnide@as of Allegheny County to this Court was
otherwise proper.

V. THEMOTIONTO REMAND

The timeliness of a notice of removabigverned by 28 U.S.C. § 1446(b)(1), which
provides:

The notice of removal of a civil action proceeding shall be filed within 30 days

after the receipt by the defendathirough servicer otherwise of a copy of the

initial pleading setting forth the claifor relief upon which such action or

proceeding is based, or within 30 dayter the service of summons upon the

defendant if such initial pleading has thssen filed in court and is not required

to be served on the defendant, whichever period is shorter.

28 U.S.C. § 1446(b)(emphasis added).

In support of its Motion to Remand, Zokaitegperties advances two arguments relating
to the issue of timeliness. First, relyingtbe four-month period of time elapsing between the
alleged service of the complaint on OctoberZ8,0, and the filing of the notice of removal on
February 25, 2011, Zokaites Propesteggues that La Mesa failedreamove this case within the
thirty-day period established by 8§ 1446(PECF No. 13 at 11 23-25]. Second, Zokaites
Properties contends that La Mésad “actual or constructive noticef this action as early as
October 1, 2010, thereby satisfying 8 1446(b)’s “igeequirement more than thirty days
before the filing of the notice of removald[at 1 26-31].

The second argument advanced by Zokaites Properties is forecldgkeadhy Brothers,

Inc. v. Michetti Pipe Stringing, Inc526 U.S. 344 (1999). terpreting § 1446(b) iMurphy
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Brothers the Supreme Court egjted a reading of the phrase tthgh service or otherwise” that
would have permitted the thirty-day removal pdrto begin upon a defendant’s “mere receipt of
[a] complaint unattended by any formal servic®lurphy Brothers526 U.S. at 348. Discussing
8 1446(b)’s application in relatiao the procedural requiremerapplicable in different States,
the Supreme Court explained:
First, if the summons and complaint are served together, the 30-day period for
removal runs at once. Second, if the defendant is served with the summons but
the complaint is furnished to the defendant sometime after, the period for removal
runs from the defendant’s receipt of tte@mplaint. Third, if the defendant is
served with the summons and the complaiiled in court,but under local rules,
service of the complaint is not requirece lemoval period runs from the date the
complaint is made available through filinginally, if the complaint is filed in
court prior to any service, the reméy&riod runs from the service of the
summons.
Id. at 354. Given the holding Murphy Brothersit is clear that “[aj individual or entity
named as a defendant is not obliged to engatjiggation unless notiéd of the action, and
brought under a court’s authorityy formal process$ Id. at 347 (emphasis added). The thirty-
day removal period was not triggered by La Mesdlaged “actual or awstructive notice” of
this action. [ECF No. 13 at § 26]. The disgige question is whethhd.a Mesa was properly
served with “formal process” on or befdBetober 25, 2010. This issue is governed by
Pennsylvania lawCmiech v. Electrolux Home Products, 820 F. Supp. 2d 671, 674 (M.D.
Pa. 2007).
Maki accepted his appointment as La Me&ausial registered agnt” on October 19,
1998. [ECF No. 8 at 20]. Maki’'s home adsds was listed on La Mesa’s websithl. it 60-61].

Zokaites Properties avers that, on October 1, 20%6nt copies of the complaint to Maki’s

home address by both reguind certified mai® [ECF No. 13 at § 3]. Maki did not claim the

13 The documentary record indicates ttia mailings incorrectly identified Maki as “Brett Maki” rather than as
“Butch Maki.” [ECF No. 11 at 107-108].
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certified mail, and the attached “green cardSa#ed the parcel of mas “unclaimed.” [d.].

The record contains a lettenfn Zokaites Properties’ coungelMaki dated October 12, 2010.
[ECF No. 11 at 110]. The letter requested Maki acknowledge his receipt of the Complaint in
writing. [Id.]. Maki apparently never provided suahvritten acknowledgement. [ECF Nos. 13
& 14 at § 4]. The letter sent to Maki was aopanied by another copy of the Complaint. [ECF
No. 13 at 1 4].

On October 23, 2010, Zokaites Properties aestdpy of the Complaint to Maki by
certified mail with a receipt reqaed. [ECF No. 9 at 5]. Thimeailing was addressed to Maki’'s
public and governmental consulting business, Wwiwnes called “Butch Maki & Associates.”

[Id.; ECF No. 26 at 66]. The United States PoStlvice (“"USPS”) has a “Track & Confirm”
feature on its website, which permits an individigatonfirm that a piece of certified mail has

been received by its intended recipienttps://www.usps.confas visited on June 15, 2012).

The “Track & Confirm” printoutreferencing the Complaint mailéo Maki, which is contained

in the record, indicatabtat the Complaint was delivered3ab4 p.m. on October 25, 2010. [ECF
No. 3 at 4]. The record also contains a copgro&lectronic signature made by “J. Flowers” at
that time. [ECF No. 9 at 6]. Zokaites Prapes retrieved this electronic signature from the
USPS because no “green card” fygng Maki’s receipt of theComplaint had been provided.
[ECF No. 26 at 10-11, 33]. At the hearioonducted before Judge Fischer on March 22, 2011,
Jeffrey identified Jennifer Flowers (“Flowe)jsis an employee of Maki's businestd. pt 66].

The website maintained by “Butch Maki & Assates” presently identifies Flowers as an

“Office Manager/Executive Asst.http://www.makiassoeites.com/contact-ugas visited on

July 31, 2012). Flowers’ electrimnsignature was first made ailable to the Court of Common
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Pleas on February 21, 2011, when Zokaites Propditgel its amended affidavit of service.
[ECF No. 9].

Under Pennsylvania law, a party seekangdefault judgment must provide the opposing
party with written notice of his drer intent to move for such a judgment at least ten days before
filing a “praecipe for entry of judgment by defaultMiller Electric Co. v. DeWees®&07 A.2d
1051, 1053 n. 1 (Pa. 2006); Pa. R.C.P. 237.1(a)(2). itéskaroperties sent written “notice[s] of
default” to both Maki’'s home and businesfdresses on November 16, 2010. [ECF No. 11 at
51-55]. The notices were sent by certified mdidl.][ The record contains a copy of a signed
“green card” verifying receipt of th@otice sent to Maki’'s businesdd[at 53]. Nonetheless, the
illegible signature does not appeaibe that of Maki himself.Idl.]. La Mesa did not respond to
the notice, and a default judgment was enterddvor of Zokaites Properties on November 30,
2010. [ECF No. 5].

La Mesa took its first defensive actionBebruary 11, 2011, when it filed its petitions to
strike and open the default judgment. Vincerddmee the sole owner of La Mesa at some point
prior to the commencement of this action. [EGH Bat 63,  2]. In an affidavit dated February
8, 2011, Vincent stated that Maki had never natifiem of this action, and that he had first
learned of it from a thit party on February 1, 204.[Id. at 63, {7 3-5]. Maki executed his own
affidavit two days later. Ifl. at 140-141]. In the second and thparagraphs of his affidauvit,
Maki stated as follows:

2. | received some documents addressade as the Registered Agent for

LA MESA RACING, LLC (“LA MESA"). | received the documents many

months after | had advised Mr. Bill Siski that | had resigned as the Registered

Agent of LA MESA. At approximately the same time as | received the
documents, Jeff Siskind, who | believedo® counsel for Zokaites Properties,

4 The affidavit is mistakenly dated February 8, 2010, rather than February 8, 2011. [ECF 6. SStce the
affidavit refers to events occurring as late as February 1, 2011, it was obviously executediary Bel2011. If.
at 1 1].
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called me to advise me that the docuatsevould be coming. Mr. Jeff Siskind
asked me to forward the documents tmhand said it was a “friendly legal

action” or words to that effect. Durinigis conversation, | again advised that |

had resigned as registereceagfor LA MESA. | did not believe at this time that

| was the registered agent for LA MESA. | then forwarded the documents to Mr.
Jeff Siskind.

3. I never contacted Stephen Vincabbut the documents | received.

Neither Bill Siskind nor Jeff Siskind ev advised me that Mr. Vincent had

become the sole owner of LA MESA.
[1d. at 140-141, 11 2-3]. DuringdaHearing conducted on March 2P11, Jeffrey testified that
Maki had been in New Hampshire in October @hat he had spoken with Maki about this
action at that time, and that Maki had expressethtention to have someone else retrieve the
filings. [ECF No. 26 at 56-57]. Jeffrey stated thktki had offered to send copies of the filings
to him, but that he had advised Maki to fulfill his obligations as La Mesa’s registered ddent. [
at 58]. When questioned about Maki’'s allegesigeation, Jeffrey testified that Maki had been
under the mistaken impression that his duties aglésa’s registered agenad ceased, and that
he had verbally corrected Migs incorrect belief. [d. at 58-59]. In any event, it is clear from
the record that Maki never informed Vincenatt okaites Properties had commenced this action
against La Mesa.

Pennsylvania Rule of Civil Procedure 403 provides:

Rule 403. Service by Mail

If a rule of civil procedure authaes original process to be served by

mail, a copy of the process shall be nile the defendant by any form of mail

requiring a receipt signed by the defendarttisrauthorized agent. Service is

complete upon delivery of the mail.

(2) If the mail is returned with notation by the postal authorities that the
defendant refused to accept the mail, tleenpiff shall have the right of service by
mailing a copy to the defendant at the same address by ordinary mail with the

return address of the sender appeptirereon. Service by ordinary mail is
complete if the mail is not returnedttee sender within fiken days after mailing.
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(2) If the mail is returned with ndtan by the postal authorities that it was
unclaimed, the plaintiff shall make sex® by another means pursuant to these
rules.
Pa.R.C.P. 408 Rule 403's distinction between “refed” pieces of mail and “unclaimed”
pieces of mail is based on the idea that, unlidefandant’s intentional refusal to accept service
of process, his or her “failure tdaim” a piece of mail does noecessarily suggest that he or she
“has deliberately sought #void receipt of processKucher v. Fischerl67 F.R.D. 397, 398
(E.D. Pa. 1996). When Zokaites Properties Btaki a copy of the Cmplaint by certified mail
on October 1, 2010, the notation on the attachee€fgicard” indicated that the mail had been
“‘unclaimed.” [ECF No. 11 a107]. Consequently, the copythie Complaint sent to Maki’'s
residence on October 12, 2010, did not constitute valid service. In accordance with Rule 403(2),
Zokaites Properties was required to “make iserby another means.” Pa.R.C.P. 403(2).
Under Pennsylvania Rule of Civil Procedd@b(b), “[a] return of service [must] set
forth the date, time, place and manner of sertieejdentity of the person served and any other
facts necessary for [a] court to determine whegineper service has been made.” Pa. R.C.P.
405(b). Rule 405(c) provides:
(c) Proof of service by mail under Rul03 shall include a return receipt
signed by the defendant or, if the defendzas refused to accept mail service and
the plaintiff thereafter has servdte defendant by ordinary mail,
(1) the returned letter withémotation that the defendant refused
to accept delivery, and
(2) an affidavit that the letter was mailed by ordinary mail and was
not returned within figen days after mailing.
Pa. R.C.P. 405(c). The affidavit of seifiled by Zokaites Properties on November 5, 2010,
did not include a “return receipsigned by Maki. [ECF No. 14t 46-49]. Instead, it included

only the printout of the USPS’ fack & Confirm” screen verifying that the Complaint had been

15 pennsylvania Rule of Civil Procedure 404(2) specifigadlymits parties residing outside of Pennsylvania to be
served by mail. Pa. R.C.P. 404(2). Moreover, A2J®NS. STAT. 8 5323(a)(3) provides for service upon an out-of-
state party “[b]ly any form of mail addressed to the gets be served and requiring a signed receipt.”
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“delivered” at 3:54 P.M. on October 25, 2010d. at 49]. The identity of the recipient was not
disclosed. Id.].

A plaintiff's failure to strictly complywith Rule 405 does ngireclude a Pennsylvania
court from exercisingn personamurisdiction over a defendant who has been properly served.
Cintas Corp. v. Lee’s Cleaning Services, 100 A.2d 915, 918 (Pa. 1997). Thaet of service
is what matters in this contexid.; Knickerbocker Russell Co., Inc. v. Crawfp@86 A.2d 1145,
1147-1148 (Pa.Super.Ct. 2007). Zokaites Propdikeesan amended affidavit of service on
February 21, 2011. [ECF No. 11 at 112-118]. This filing was submitted in opposition to La
Mesa’s petitions to strike and open the défauglgment. The amended affidavit of service
included a copy of Flowers’ elgonic signature and a verifitan that she had signed for the
certified mail at 3:54 P.M. on October 25, 201@. it 117]. The parties do not appear to
dispute that Flowers, ratherath Maki, provided her signaturadretrieved the complaint. The
critical question is whether Fless’ receipt of the complaint constituted the “formal service”
necessary to trigger § 1449 thirty-day clock. Murphy Brothers526 U.S. at 348.

The issue is governed by PennsylvaniéeRi Civil Procedure 424, which provides:

Rule424. Corporationsand Similar Entities

Service of original process upon amomation or similar entity shall be
made by handing a copy to any of tbbowing persons provided the person
served is not a plaintiff in the action:

(1) an executive officer, partner or trustéehe corporatioror similar
entity, or

(2) the manager, clerk or other perdonthe time being in charge of any
regular place of business or actiuvitiythe corporatioror similar entity, or

(3) an agent authorizdxy the corporatioror similar entity in writing to
receive service of process for it.

Pa. R.C.P. 424 (emphasis added). Where a iffaitiempts to establish that an out-of-state

corporation has been served bytified mail, he or she must alstiow that service has been
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“made upon a proper agesitthe corporatiorf McKinnis v. Hartford Life 217 F.R.D. 359, 361
(E.D. Pa. 2003)(emphasis added). Althoughwiérs was an agent of “Butch Maki &
Associates” when she signed for the complaionkaites Properties pais to nothing in the
record which suggests that shias an agent of La Mesélemmerich Industries, Inc. v. Moss
Brown & Co., Inc,. 114 F.R.D. 31, 32 (E.D. Pa. 1987)(“The burden is on the plaintiff to show
that service has been made upon a proper afjéime corporatior’)(emphasis added). Since
Flowers had no connection whatsoever withMesa, her acceptanoéthe certified mail
containing a copy of the Complaint “did natrsstitute effective service under Pennsylvania
law.” Lampe v. Xouth, Inc952 F.2d 697, 701 (3d Cir. 1991). The fact that Flowers may have
ultimately passed the Complaint on to Maki is of no dispositive significadeeamerich
Industries 114 F.R.D. at 32.

Because Maki’s “receipt of the complaint” did not constitute “formal service” upon La
Mesa, the thirty-day clock appable under § 1446(b) was noiggered on October 25, 2010.
Murphy Brothers526 U.S. at 347-348. Consequently, this case cannot be remanded on the
ground that La Mesa’s notice of removal wideadf too late. The only remaining question is
whether La Mesa waived its right of rembbg attempting to litigate this case in the
Pennsylvania courts. [ECF No. 13 at §{ 32-35].

A defendant may waive its right to remawvease by experimenting “with the merits” of
the case in a state court before filing a notice of remdvaln v. Retail Credit Cp420 F.
Supp. 859, 863 (W.D. Pa. 1976). Given the “absolut&ireaof a defendant’'sght of removal,
however, a waiver will be found only wheretactions taken by a fd&dant evince a clear
intent to litigate the case in a state foruktancari v. AC&S Co., In¢683 F. Supp. 91, 93-94

(D. Del. 1988). The filing of the petitions strike and open the default judgment did not
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constitute a waiver of La Mesa'ght to remove this case, sint®se petitions did not relate to
the merits of Zokaites Propertiasiderlying contractual clainLiebau v. Columbia Casualty
Co, 176 F. Supp. 2d 1236, 1244 (D. Kan. 2001). Shaiftlyr filing its “precautionary” notice
of appeal, La Mesa sought an order from the Superior Court clarifying that the Pennsylvania
courts had no jurisdiction in thsase. [ECF No. 30-1 at 2plthough the Superior Court did not
issue the requested order, La Mesa was permitted to rely on the removal as a basis for
challenging the jurisdiction dhe Pennsylvania courtsld[]. The Superior Court ultimately
concluded that it had no juristion to adjudicate La Mesa'ppeal precisely because the case
was still pending in this Court. [ECF No. 5&P19-21]. It is doubtfulhat actions taken by a
defendanafter a notice of removal has elady been filed can waivedfalready-invoked right to
remove. Even if such@ost hoowavier is possible, it did not occin this case. In view of the
fact that La Mesa consistently maintained thatremoval had divested the Pennsylvania courts
of subject-matter jurigdtion to proceed further, the “dm@inary conduct” engaged in by La
Mesa did not constitute a waiver of itghit to remove the cage this Court.Haun 420 F. Supp.
2d at 863. The motion to remand will be denifelCF No. 13 at 1 23-35]. Since the case will
not be remanded, Zokaites Properties’ requesdriaward of costs and counsel fees is moot.
[Id. at 19 36-39].
V. CONCLUSION

When a case pending in a state court is rechtve federal district court, any orders
entered by the state court “remain in full foesel effect until dissolved or modified by the
district court.” 28 U.S.C. 8 1450. Since the case has been removed to this Court, however, the
actions taken by the parties from this point fomvarust be in accordance with the Federal Rules

of Civil Procedure.Granny Goose Foods, Inc. v. Brotheod of Teamsters & Auto Truck
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Drivers, 415 U.S. 423, 437-438 (1974). If La Messhes to attack the default judgmént
entered by the Court of Common Pleas of giieny County, it must do so in a way that
conforms to federal lawTarbell, 856 F. Supp. at 10&izer v. Sherwoad311 F. Supp. 809,
811-812 (M.D. Pa. 1970). The Court will not ruletbe petitions to strike and open the default
judgment filed in the Court of Common Pleas CEENos. 6 & 65]. The relevant procedural
issues are no longer governed by Pennsylvania Tasbell, 856 F. Supp. at 104-105.

La Mesa correctly points out that it was never properly served with the Complaint while
this case was still pending in the Court oln@oon Pleas. [ECF No. 14 at 3-7]. The lack of
service did not render the removal improperdefiendant need not await formal service to
remove a caseDelgado v. Shell Oil Cp231 F.3d 165, 177 {5Cir. 2000);Middlebrooks v.
Godwin Corp, 279 F.R.D. 8, 11-12 (D.D.C. 2011)/atanabe v. Lankfor®84 F. Supp. 2d
1210, 1214-1215 (D. Haw. 200¥prth v. Precision Airmotive Corp600 F. Supp. 2d 1263,
1270 (M.D. Fla. 2009)Arthur v. Litton Loan Servicing LR249 F. Supp. 2d 924, 931 (E.D.
Tenn. 2002). Service of process can be complefter a case has already been removed. 28
U.S.C. § 1448. The defense of “insufficiservice of process” is subject to waiverFep. R.
Civ.P. 12(b)(5), (h)(1). If need be, the Cocan entertain a motion textend the time for
service for an appropriate period.Ef- R. Civ. P. 4(m);Petrucelli v. Bohringer & Ratzinge#6
F.3d 1298, 1304-1308 (3d Cir. 1998nited States ex rel. Thomas v. Siemens708 F. Supp.
2d 505, 520-521 (E.D. Pa. 2010).

It is expected that, from this point forvdarthe parties will cooperate in good faith “to

secure the just, speedy, and inexpensiverdenation” of ths controversy. Ep.R.Civ.P. 1.

% The Superior Court has already determined that the Court of Common Pleas did not have jurisdiction to enter the
order denying La Mesa'’s petitions to strike and open the default judgment. [ECF No. 58-2 at 19-21]

" La Mesa did not waive this defense by filing a notice of remdvedch v. BB&T Corp.232 F.R.D. 545, 550-551
(N.D.W. Va. 2005)Kiro v. Moorg 229 F.R.D. 228, 231 (D.N.M. 2005).
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Sincethe Rooker-Feldmarmoctrine does not preclude ti@i®urt from exercising subject-
matter jurisdiction in the present case, the matoodismiss filed by Zokaites Properties will be
denied. [ECF No. 22]. Given that La Mesa wagendormally served with process in this case,
Zokaites Properties’ motion to remand will also be denied. [ECF No. 13 at {{ 23-35]. The
request for an award of costs and counsel fekdeavdenied on the ground that it is moad. [
at 11 36-39]. No opinion is expressed as to whether La Mesa is in breach of its contractual
obligations to Zokaities Properties. Theutt holds only that tharguments advanced by
Zokaites Properties at this stage are lackingenit, and that a remand to the Court of Common
Pleas of Allegheny County is not warranted.

BY THE COURT,
/sl Maureen P. Kelly

MAUREEN P. KELLY
UNITEDSTATESMAGISTRATE JUDGE

Date: August 1, 2012

CC: All counsel of record via CM/ECF
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