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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ARCH INSURANCE COMPANY
as Qubrogee of FAIRFIELD TOWNSHIP
VOLUNTEER FIRE COI\/IPANY NO. 1 2:11-cv-801
Plaintiff,
Y]
CAROL & DAVE'S ROADHOUSE, INC.,
Defendant and Third-

Party Plaintiff,

\

FAIRFIELD TOWNSHIP VOLUNTEER FIRE
COMPANY NO. 1 and DEAN CALDWELL and
TRISA CALDWELL,

N N N N N N N N N N N N N N

N—r

Third-Party Defendants.
MEMORANDUM OPINION AN D ORDER OF COURT

Pending before the Court is the MOTI@NF PLAINTIFF PURSUANT TO F.R.CIV.P.
12(b)(6) TO DISMISS COUNT Il OF DEFENDANT'S THIRD-PARTY COMPLAINT
(Document No. 15), with brief isupport, filed by the aginal Plaintiff Arch Insurance Company
(“Arch™), as subrogee of Fairfield Township Moteer Fire DepartmerftFairfield VFD”).
Defendant/Third-Party Plaintiff Carol & Dave’s Rdhouse, Inc. (“Carol & Dave’s”) filed a brief

in opposition to the motion and it is ripe for disposition.

Factual and Procedural History

This case arises from a wedding day fiasbean and Trisa Caldwell (the “Caldwells”)
allegedly rented the FairfieMFD fire hall on October 3, Z® to host a wedding reception.
Carol & Dave’s was the caterer. The rental agreement limited use of the kitchen to the water and

ice machine, but this information allegedlysvaot conveyed to Carol & Dave’s. There was a
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gas stove in the kitchen. Whan employee of Carol & Dave’s et the stove, it caught fire and
the fire hall was destroyed. llégedly, Fairfield VFDknew that the stove and/or its connection
to the power source was defective. Arch paidxcess of $500,000 in benefits to Fairfield VFD
under its insurance policy.

Arch filed this subrogatioaction against Carol & Davets recover the amounts it paid
under the policy, alleging negligence. CatdDave’s filed an “Answer and Crossclairh.The
same day, Carol & Dave’s filedtao-count Third-Party Complaintln Count 1, Carol & Dave’s
alleges that the Caldwells were negligent itirffgito communicate the limitations on the use of
the kitcherf. In Count 2, Carol & Dave’s alleges thzirfield VFD was negligent in failing to
communicate the defective condition of the stoech filed the pending motion to dismiss

Count 2 of the Third-Party Complaint.

Discussion

The Court may exercise jurisdiction oveisthase arising under Pennsylvania law due to
the diversity of citizenship of ¢hparties. In essence, Arcontends that under Pennsylvania
law, because it filed the original complaintsarogee of Fairfield VFD, Carol & Dave’s cannot
assert a third-party claisgainst its subrogor. Wilstate Indemnity Co. v. Martin, 2011 WL
2790265 (E.D. Pa. July 15, 2011) (involving a similar subrogation claim arising from a house
fire), Judge Joyner recently adgsed this precise issue andetiat“Subrogation is defined as

the “substitution of one persontime place of another with referee to a lawful claim, demand

! No “crossclaim” was asserted irigllocument (Document No. 6), althougls their “Third Defense,” Defendant
asserted that Arch’s damages were caused by the Caldwells and/or Fairfield VFD. The Court’s electronic filing
system references that a “counterclaim” was attacht#btdhird Party Complaint (Document No. 7), but no such
document is attached.

2 Dean Caldwell filed an answer to the third-party ctaimp and crossclaims agair@arol & Dave’s, Fairfield VFD
and Trisa Caldwell. Dean Caldwell avers, inter alia, thatdes not reside with Trisa Caldwell and that he did not
enter into a rental agreement with Fairfield VBYPwhich use of the kitchen was restricted.

2



or right, so that he who is substituted succeedsawoights of the other irelation to the debt or
claim, and its rights, remedies or securitied” at *2 (citing Black’sLaw Dictionary). An
insurance company has the righstand in the shoes of its ined to collect from the alleged
tortfeasor after it has paid an amount whiche&spnts the tortfeasordebt to the insured.d.
Similarly, the insurance company is “subject lalafenses that could be raised” against the
insured. Id. Accordingly, Judge Joyner dismidsg third-party complaint against the
homeowner and reasoned that deéendants’ assertions should have been filed as affirmative
defenses or as a counterclainaimgt the insurance companhd. This recent analysis of the
applicable Pennsylvania law is persuasive. Bex&adrfield VFD is, in essence, the plaintiff in
this case, it cannot also be a third-party defahdaAs explained illstate, an individual cannot
be liable in tort to himselfld. Accordingly, Carol & Dave’snay not assert a third-party
complaint against Fairfield VFD.

That does not end the analysis, however. Asits the Court to dismiss the third-party
claim against Fairfield VFD with prejudice. Sshwab v. Erie Lackawanna R. Co., 438 F.2d 62,
64 (3d Cir. 1971), the Court of Appeals for fhi@rd Circuit recognizedhat “crossclaims” and
“counterclaims” are sometimes midtded and affirmed the districburt’s decision to disregard
this “technical error.” Carol & Dave’s has requesbkteave to re-assert the liability of Fairfield
VFD as an affirmative defense and/or counténcho Arch’s claims. Leave to amend, at this
early stage of the case, is to be liberally granted and is apeoprider the facts and
circumstances of this case.

In summary, the MOTION OF PLAINFF PURSUANT TO F.R.CIV.P. 12(b)(6) TO

DISMISS COUNT Il OF DEFENDANT’S THIRD-PARTY COMPLAINT (Document No. 15)

will be GRANTED IN PART AND DENIED IN PART. The third-party claim against



Fairfield VFD will be dismissed and Fairfield VFD will be removed as a party. However, Carol
& Dave’s will have the opportunity to re-asser ffability of Fairfield VFD as an affirmative
defense and/or counterafaito Arch’s claims.

An appropriate Order follows.

McVerry, J.



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ARCH INSURANCE COMPANY
as Qubrogee of FAIRFIELD TOWNSHIP
VOLUNTEER FIRE COI\/IPANY NO. 1 2:11-cv-801
Plaintiff,
Y]
CAROL & DAVE'S ROADHOUSE, INC.,
Defendant and Third-

Party Plaintiff,

\

FAIRFIELD TOWNSHIP VOLUNTEER FIRE
COMPANY NO. 1 and DEAN CALDWELL and
TRISA CALDWELL,

N N N N N N N N N N N N N N

N—r

Third-Party Defendants.
ORDER OF COURT

AND NOW, this 27th day of September, 2011, thee reasons set forth in the foregoing
Memorandum Opinion, it is herelyRDERED, ADJUDGED and DECREED that the
MOTION OF PLAINTIFF PURSUANT TO F.R.CIV.P. 12(b)(6) TO DISMISS COUNT Il OF
DEFENDANT'S THIRD-PARTY COMR.AINT (Document No. 15) i$SRANTED IN PART
AND DENIED IN PART. The third-party claim against Faeld VFD is dismissed and
Fairfield VFD is removed as a third-party dedant. On or before October 11, 2011, Carol &
Dave’s may re-plead tHmbility of Fairfield VFD as an firmative defense and/or counterclaim
to Arch’s claims. Arch shall file a resporteethe amended pleadima or before October 21,
2011.

BY THE COURT:

gTerrence F. McVerry
Lhited States District Judge
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