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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ALONZO HODGES, )
Plaintiff, )
)
VS. ) Civil Action No. 13-1600
) Chief Magistrate Judge Maureen P. Kelly
SHELLY MANKEY, Unit Manager )
BRIAN COLEMAN, Superintendent )

JOSEPH TREMPUSntelligence Captain ) Re: ECF No. 19
DORINA VARNER, Chief Secretary’'s )
Office of Inmate Grievances & Appeals )
Defendants. )
OPINION

KELLY, Chief Magistrate Judge

Plaintiff commenced this civil rights actigrursuant to 42 U.S.C. § 198dleging the
violation of his rights under the Firgtifth and Fourteenth Amendments to the United States
Constitution, arising out of his transfer frahe Pennsylvania State Correctional Institution at
Fayette (“SCI Fayette”) to the State Correctional Institution at Albion (“S@ilbion”).
Defendants have filed a Motion to Dismiss, alleging that Plaintiff's claimsaaredby the
applicable statute of limitations and otherwise fail to state a claim upon which rejidfema
granted. For the following reasons, Defendants’ Motion to Bs(ECF No.19)is granted as
to the claims asserted against Donna ¥eamdJoseph Trempus but is denied in all other
respects.
I FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff alleges thabn August 4, 2011he Defendants retaliated against him in

conrection with filing grievancesn both his behalf and diehalf of other inmatesndfor
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obtaining and distributing personal information regarding Defendant Shelly Maalajt
Manager at SGH Fayette Plaintiff alleges thastarting in 2006after hissingle cell Z- Code
status was revoked by Mankey, he resortatiedOC administrative grievance process and
sought to file criminal and civil actions state courtegarding the qualifications of various DOC
mental health staff and employeegluding Mankey In conjunction with these actions, in
2008, Plaintiff obtained Mankey’s college transcriplaintiff then filed grievancesattaching
Mankey'’s transcriptand challengeblerqualifications to serve on the staff of the mental health
unit and tomake decisions regarding cell statd$iese grievances were alimmarilydenied.n
2009, Plaintiff pursuedtigation against other medical staff, challenging their licensing and
qualifications. From 2009 through June 2011, Plaintiff also servRgghtto Know Law”
requests on various state agensiesking information regardidgensing of staff members, the
existence of any requirements governing the operation of a health unit in the pris@gontr
between the DORrison Health Services, Inc.,camedical service personnel

Plaintiff furtheralleges that he providédankey’s college transcripd two inmates to
assist them in filing grievaesregardingMankey’sparticipation in their removal from SEl
Fayette’s Special Needs Un#Plaintiff dleges that on August 4, 2011, shortly after disclosing
Mankey’s information to other inmates, he was told to pack his belongings for transfer

As indicated in the exhibits attached to Plaintiffs ComplantAugust 8, 2011Rlaintiff
filed atimely grievance, No. 376506, alleging that Defendant Colevi@ated his First
Amendment rights when heansferredPlaintiff from SCI— Fayette because of a “problem” with
Mankey,deemedo requirea facility separation (ECF No. 7-18).Plaintiff alleges thathe
“problem” arose out his constitutionally protected legal work related to the réofdvia Z

Code, rendering the transfer retaliatory. Defendant Trempus reviewedehe@nge and denied



it as frivolous. (ECF No. 7-19)Trempus stated that while Ri&ff “may have acquired

information on a staff member through the freedom of information act as weldlgis@al

information that is deem (sic) public record, ... you also were able to obtain speftifmation

that is not public record. You were also providing other inmates at SCI Fayette dtatione

to file frivolous grievances on this staff member. You were recommended foaratsep

transfer becausd gou (sic) actions and for no other reason. Your requested relief is denied and
the separabin remains active.ld.

Plaintiff appealed the initial disposition of his grievance to Defendant Coleindns
appeal, Plaintiftoncededhat he providelankey’sprivate informatiorin connection with
grievancese helped to file otheir behalf However, Plaintiffargued thathe information
demonstratethat Mankey is not qualified for her position as a takhealth care administrator
Accordingly, Plaintiff contended he did nothing wrongfaljustify his transfer(ECF No. 7-20).
Defendant Colentadenied the appeal, noting that his transfer was “based on your own
inappropriate actions, not for retaliatory reasons as you claim. You obtained @d&perh
sensitive information on it and provided it to other inmates. These actions placed ay&tel F
staff member in possible jeopardy.” (ECF N&2T). Plaintiff filed a Final Appeal to the DOC
Secretary’s Office of Inmate Grievances and AppeBistendant Donna VarnebOC Chief
Grievance Officerdenied PlaintiffsAppeal on November 9, 2011.

In this actionPlaintiff alleges that as a result of his tran$fem SCI- Fayette he has
suffered a loss of 23 cents per hour earned through prison employment, and has also suffered a
reduction in the number of houns is eligible to work. Plairfiseeks back pay from the date of

his allegedly wrongful transfer, as well as $500 in attorneys’ fees, $88.49 fogeostarred in



shipping his property from SClkFayette to SC+ Albion, and punitive damages in the amount
of $200,000.
. STANDARD OF REVIEW

A motion to dismiss filed pursuant Eederal Rule of Civil Praxure 12(b)(6) must be
viewed in the light most favorable to the plaintiff and all the ywkdaded allegations of the

complaint must be accepted as tifdackson v. Pardus, 551 U.S. 89, 93-94 (2007). A complaint

must be dismissed pursuant to Rule 12(b)(6) if it does not dkegeigh facts to state a claim to

relief that is plausible on its faceBell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)

(rejecting the traditional 12(b)(6) standard set forth in Conley v. Gibson, 355 U.S. 41)(1957)

SeealsoAshcroft v. Igbal, 556 U.S. 662 (2009) (specifically applying Twombly analysis beyond

the context of the Sherman Act).
A court need not accept inferences drawn by a plaintifeiy tre unsupported by the

facts as set forth in the complaiBeeCalifornia Pub. Employee Ret. Sys. v. The Chubb Corp.,

394 F.3d 126, 143 (3d Cir. 200dijing Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906

(3d Cir. 1997) Nor must the Court accept legal conclusions set forth as factual iallesgat

Twombly, 550 U.Sat 555 citing Papasan. Allain, 478 U.S. 265, 286 (1986A plaintiff's

factual allegations “must be enough to raise a right to relief above the speciaadil.”

Twombly, 550 U.S. at 55&iting 5C Wright & Miller,Federal Practice and Procedé&r#216,

pp. 235-236 (3d ed. 2004). Although the United States Supreme Court does “not require
heightened fact pleading of specifics, [the Court does require] enoughidastate a claim to
relief that is plausible on its facdd. at 570.

In other words, at the motion to dismiss stage, a plaintiff is “required to make arighow

rather than a blanket assertion ofemtitlement to relief.Phillips v. County of Allegheny, 515




F.3d 224, 231 (3d Cir. 2008). “This ‘does not impose a probability requirement at the pleading
stage,” but instead ‘simply calls for enough facts to raise a reasonabtgatiquethat discovery
will reveal evidence of the necessary elememd.; at 234, quotindwombly, 550 U.S. at 556 n.
3.
The United States Court of Appeals for the Third Circuit has expounded on the

Twombly/lgballine of cases:

To determine the sufficiency of a complaint under Twombly and Igbal, the Court
must take the following tlee steps:

First, the court must ‘tak[e] note of the elements a plaintiff must plead to state a
claim.” Second, the court should identify allegations that, ‘because they are no
more than conclusions, are not entitled to the assumption of truth.” Finetgre
there are welpleaded factual allegations, a court should assume their veracity
and then determine whether they plausibly give rise to an entitlement for relie

Santiago v. Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010).

1. DISCUSSION

A. Statute of Limitations

Defendantseek dismissal of this acti@s untimely filed. Defendants assert that because
thisaction was filed on November 6, 2013, Plaintiff's claims relating to his August 4, 2011,
transferare barred by Pennsylvania’s controlling two year statuliendgations. Plaintiff
responds thahe statute of limitation is tolled during the period he actively exhausted his
availableadministrativeremedies and, therefqrineapplicablestatute of limitations does not bar
his claim.

The statute of limittons forPlaintiff's Section 1983 claimis two years. Seach v.
Hose 589 F.3d 626, 634 (3d Cir.2009) (“The length of the statute of limitations for a § 1983
claim arising in Pennsylvania is two years.”). The general rule in Peans is that “[t]he

statute begins to ruas soon as the right to institute and maintain a suit arises; lack of



knowledge, mistake or misunderstanding do not toll the running of the statute of limitations

Baselice v. Franciscan Friars Assumption BVM Province, Inc., 879 A.2d 270, 275 (Pa. Super.

2005) (quotingPocono Intf Raceway, Inc. v. Pocono Produce, Inc., 503 Pa. 80, 468 A.2d 468,

471 (Pa. 1983) A Secton 1983 cause of action is governed by federal &eeWallace v.

Kato, 549 U.S. 384, 388 (2007) (“[T]he accrual date of a § 1983 cause of action is a question of
federal law that is not resolved by reference to state law.”) (emphasis madrifunder federal

law, a causef action accrues, and the statute of limitations begins to run, ‘when the plaintiff

knew or should have known of the injury upon which the action is bagexth, 589 F.3d at

634 (quoting Sameric Corp. v. City of Philadelphia, 142 F.3d 582, 599 (3d Cir., $888lso
Wallace 549 U.S. at 384 (“[I]t is the standard rtiat [accrual occurs] when the plaintiff has a
complete cause of action, that is, when the plaintiff can file suit and obtain’y¢irgernal
guaations and citations omitted).

TheUnited State€ourt of Appealdor the Third Circuithas heldhat “[tlhough this
Court has not spoken on the issue, several courts of appeals have held that, becausmethaust
prison administrative remedies is mandatory undePtison Litigation Reform Act (‘PLRA);
the statute of limitations applicable to § 1983 @usi should be tolled while the prisoner

exhausts.Pressley v. Huber, 562 F. App’x. 67, 70 (3d Cir. 2Qt#)ng Gonzalez v. Hasty, 651

F.3d 318, 323-24 (2d Cir. 201 Brown v. Valoff, 422 F.3d 926, 942—-43 (9th Cir. 2005)

Clifford v. Gibbs, 298 F.3d 328, 332 (5th Cir. 200)hnson v. Rivera, 272 F.3d 519, 522 (7th

Cir. 2001) Brown v. Morgan, 209 F.3d 595, 596 (6th Cir. 2000)). The ColrPr@ssleywent on

to apply equitable tolling to the facts of the case, but concluded that the Complainttinasy

regardless of tollingd.



The Court of Appeals subsequenibgued a precedential decisionMontanez v. Sec’y

Pennsylvania Dep't of Corr., No. 13-1380, _ F.3d. ___, 2014 WL 5155040, at *5 n.5 (3d Cir.

Aug. 15, 2014), holdinghat an inmate was nentitled to equitable tolling, because inmate
waited more than two years before he filed any grievances on his aifine Court found that
becausehe inmatewaited more than two years before “tak[ing] any action to protect his,tights
he “simply delayed too long to take advantage of equitable tolling doctridesldtably, the
Court in_Montanez did not reject the notion that tolling should not apply @hénmate is
vigilantly and actively exhausting his administrative remedies; rather, ithetidhe plaintiffs
actions under the circumstances did not warrant equitable tolling.

In this case, unless tolling is employed, this claim is barred byahéesth limitations
because Plaintiff's transfer occurred on August 4, 2011hdédd not initiate this actiomntil
November 3, 2013, more than two years ldtewever, if the statute of limitations was tolled
while he exhausted his administrative eghes, the clains notbarred by the statute of
limitations.

Assuming that tolling is applicable, the accrual dat&ugust 4, 2011, the daBaintiff
was transferredand the claim continued to accrue until August 8, 2011, the date he submitted
Grievance M. 376506 at which time the statute of limitations would be tollédeGonzalez
651 F.3d at 324‘[U]nder the rule we articulate today, the applicable ... statute of limitaisons
tolled only during that exhaustion period and not during the period in between the atcrual
those claims and when [the plaintiff] began the administrative remedy procé&ssis, the
statute of limitationsvould be tolled for a total of 93 days frohugust8, 2011, to November 9,
2011, the date the Final Appeal Decision regarding Grievance No. 37650éndased.

Therefore, based upon the allegations in the Complaint, if tolling principlestappig claim,



the last possible filing date would be November 5, 2@Egause the Complaint was apparently
signed by Plaintiff oiNovember 32013, but was received by the Court on November 6, 2013,
and given that this matter is governed by the prisoner mailbox taéeCourt finds that it would
be premature to dismiss this claim at this early stage of the litigation. The partiEsshgiven
the opportunity to examine this issue further in discovery and reargue their igspesttions
in a motion for summary judgment.

B. Personal Involvement

Defendants seek dismissal of Plaintiff's Complaint as to Defendants V&woleman
and Trempus, adending that the allegations against them are insufficient to sus3aictian
1983 claimas a matter of lawln order to state an actionable civil rights claim under Section
1983, a plaintiff must plead two essential elements: (1) that the condudaoedpof was
committed by a person acting under color of law, and (2) that said conduct deprivedtifé pla
of a right, privilege, or immunity secured by the Constitution or laws ditheed States.

Groman v. Township of Manalapan, 47 F.3d 628, 638 (3d Cir. 1998w byStrain v.

Strackhouse, 920 F.2d 1135, 1141-42 (3d Cir. 1990). Civil rights claims cannot be premised on a

theory of respondeat superi®ode v. DellarcipreteB45 F.2d 1195, 1207 (3d Cir. 1988). Rather,

each named defendant must be shown, via the complaint’s allegations, to have beenypersonall

! Pennsylania and federal courts employ the “prisoner mailbox rule.”P&egy v. Diguglielmo

169 F. App’x. 134, 136 n. 3 (3d Cir. 2006h Houston v. Lack, 487 U.S. 266 (1988), the United
States Supreme Court crafted the prisoner mailbox rule, providing that the date loa whocse
prisoner transmits documents to prison authorities for mailing is considereduhkfiing date.

Id. at 275.Pennsylvania federal coutgve applied this mailbox rule to cases where the pro se
prisoner signed and/or dated a documeitiin the proper time limit, but it was not docketed

the Courtuntil after the dadline. See, e.g2endergass v. Gray, No. 06-2247, 2006 WL
3165007, at *3 (E.D. Pa. Oct. 30, 20Q6}ing Askew v. Jones, No. 04-3900, 160 F. App’x 140
(3d Cir. Dec.13, 200%) Taylor v. Naylor, No. 04-1826, 2006 WL 1134940, at *3 (W.D. Pa. Apr.
6, 2006) Sabella v. Troutner, No. 05-0427, 2006 WL 229053, at *4 (M.D. Pa. Jan. 31).2006)




involved in the events or occurrences which underlie a cB@eRizzo v. Goode, 423 U.S. 362

(1976) Hampton v. Holmesburg Prison Officials, 546 F.2d 1077 (3d Cir. 1976). As explained in

Rode:
A defendant in a civil rights action must have personal involvement in the alleged
wrongs ... [P]ersonal involvement can be shown through allegations of personal
direction or of actual knowledge and acquiescence. Allegations of participation or
actual knowledge and acquiescence, however, must be made with appropriate
particularity.

Rode, 845 F.2d at 1207.

Prisoners also have no constitutionally protected right to a grievance yre&se

Janes v. North Carolina Prisoners’ Labor Union, Inc., 433 U.S. 119, 137-38, (1977) (Burger,

C.J., concurring) (“ do not suggest that the [grievance] procedures are cmstityt

mandated.”)Speight v. Sims, No. 08-2038, 2008 WL 2600723 at *1 (3d. Cir. Jun 30, 2008)

(citing Massey v. Helmar59 F.3d 641, 647 (7th Cir. 2001) (“[T]he existence of a prison

grievance procedure confers no liberty interest on a prisoner .”)

While prisoners do have a constitutional right to seek redress of theirmgasviaom the
government, that right is the right of access to the courts which is notammispd by the failure
of prisonofficials to address an inmasedrievanceSeeFlick v. Alba, 932 F.2d 728, 729 (8th
Cir. 1991) (federal grievance regulations providing for administrative remedgguce do not
create liberty interest in access to that procedure). Therafoyettempt by a plaintiff to
establish liability against a defendant based upon the handling of his adminigjreaaces or

complaints does not support a constitutional cl&sealsoAlexander v. Gennarini, 144 F.

App’x 924, 925 (3d Cir. 2005) (involvement in post-incitlgrievance process not a basis for

Section1983 liability).



Defendant Varner is employed in a supervisory capacity by the DOC as its Chief
Grievance Officer. The only specific allegation against Defendant Varnes &temm her reading
and denying Plaiiff s grievance appeal. There are no allegations that Defendant Varner was
involved in the daye-day operations at SCl-Fayette, or, more importantly, in the alleged
constitutional deprivations suffered by Plainti8imilarly, Plaintiff's allegations against
Defendant Trempus arise solely out of his involvement in reviewing and denyingffda
grievance at the first step in the grievance process. Accordingly, damisppropriate as to
both Defendants Varner and Trempus. Plaintiff will not lzenggd leave to amend his claim
against either as doing so would be futile.

However, with respect to Defendant Colentae,documents attached to Plaintiff's
Complaint reveal that Plaintiff believes Defendant Coleaxively participated in thdecision
to transfer Plaintiffrom SCl- Fayettebased on aetaliatory separation of Plaintiff from
Defendant Mankey(ECF No.7, 1 V.B.2, 7-19).Discovery may reveal that the alleged conduct
does not give rise to a cognizable Section 1983 claim. Howevitis early stage of the
litigation, the allegations of the Complaint with regard to Defendant Colemauofacgest to
state a claim upon which relief may be granted. Defendants’ Motion to Bifrafendant
Coleman is therefore denied.

C. First Amendment Retaliation Claim

Plaintiffs Complaint alleges that his transfer from S(ayette was retaliatory and in
violation of hisprotected First Amendment rights. Plaintiff contends that his transfer was the
result of filing lawsuits and grievances on his own behalf, seeking public and plocteents
through the legal process, and sharing Mankey’s private information with othéesmima

conjunction with assisting them in filing their own grievances.

10



A plaintiff in a retaliation case must proveath(1) he engaged in constitutionally
protected conduct, (2) “he suffered some adverse action at the hands of the pe&s, bénd
(3) “his constitutionally protected condweés a substantial or motivating factor in the decision
to [take that actin].” Rauser v. Horn, 241 F.3d 330, 333 (3d Cir. 2001) (internal quotation marks
omitted). The requisite causal connection can be demonstrated by “(1) an unusygeitise
temporal proximity between the protected activity and the allegedly retaletbon, or (2) a

patternof antagonism coupled with timing to establish a causal linkliren W. ex rel. Jean W.

v. DeFlaminis 480 F.3d 259, 267 (3d Cir. 2007)f a plaintiff establishes a prima facie case of
retaliation, the burden then shifts to the prison officials to demonstrate, by a prepwedaf
the evidence, that their actions would have been the same, even if the plaintiff wamgaghg
in the constitutionally protected activitid®auser 241 F.3d at 33¢'Once a prisoner
demonstrates that his exercise of a constitutional right was a substantidivatingpfactor in
the challenged decision, the prison officials may still prevail by provinghkstwould have
made the same decision absent the protected conduct for reasons reas@tadlioral
legitimate penological interest.”)

A prisoner’s ability to file grievances and lawsuits against prison dffioia his own

behalfis a protected activity for purposes of a retaliation cl&pseMitchell v. Horn, 318 F.3d

523, 530 (3d Cir. 2003Allah, 229 F.3d at 224Milhouse v. Carlson, 652 F.2d 371, 373-74 (3d

Cir. 1981)(retaliation for exercising right to petition for redress of grievantesa cause of
actionfor damages arising under the constitution). Plaintiff claims that the retaliat®thea
result of his filing grievances and using legal process to challengeajmegby of the operation

of SCI- Fayette’s medical and mental health units. Tatuthisearly stage of the litigation, and

11



given the deference afforded pro se pleadiRtgntiff has alleged the firglement of a
retaliation claim.

With respect to the second element, the Plaintiff alleges that he was transferred t
different DOC faciliy. TheUnited State€ourt of Appeals for the Third Circuit has concluded
that transfer to another facility is sufficiently adverse to support a tedalidaim.DeFranco v.
Wolfe, 387 F. App’x 147, 157 (3d Cir. 2010)hus, Plaintiff has alleged the second element of a
retaliation claim.

With respect to the third factomhether his protected conduct was the motivation for his
transfer Plaintiff allegeshathe has a long history oésorting tdegal process to obtain
licensing informatiorand challenge the qualificationgnearly all staff members connected with
SCI-Fayette’s medical and mental health unf$aintiff's Complaintfurtherestablishes that
over the course of five years, his conduct did not result in any retaliation ~asrdilegedhe
provided Mankg's personal information to other inmates in connection with assisting them in
filing grievancesdeemed frivolous. This conduct, if it is the basis of his transfer, is not protected
activity giving rise to a First Amendment clgiand therefore could nabrfim the basis of a

Section 198%laim. See e.g Shaw v. Murphy, 532 U.S. 223 (20Qdjjted StateSupreme

Court has held that inmates do not possess an independent First Amendment right to provide
legal assistance to fellow inmates)

Moreover, it appears Plaintiff will not be able to establish a causal camméatough
reliance upon an unusually suggestive temporal proximity between protectdg anthis own
behalfand his transfer. Plaintiff allegeserfive years of legaproceedings and grievances in
his own namewith his lasttransactions in May 2011 and June 28&&kinginformationrelated

to individuals and corporations who are not parties to this litigation and who do not appear to

12



have played any role in his transfdECF No. 7, p. 10). Thu#g,is apparent that Plaintiff faces a
substantial burden iproving his claim.At this early stagehowever, given the deferential
standard applied to Motions tadmiss, PlaintiffsComplaint does allege sufficient facts to
support a cause of action based on his transfer. As such, the Moti@emtissould be denied
in this regard:
V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to Disni€¥~(N019) is deniedin part
and granted in part. An appropriate Order follows.

ORDER

AND NOW, this22" day of December 2014, upon consideration of Defendants’ Motion
to Dismiss(ECF No. 19), and the briefs filed in support and opposition thereto, as well as the
Plaintiff s Complaint and extensive exhibits attached thereto, and for the reasons settfath i
accompanying Opinion, IT IS HEREBY ORDERED that the Motion to Dismissaistgd with
prejudice as to Defendants Donna Varner and Joseph Trempus, and the Clerk is directed t
terminate them from thdocket of thigction.

IT IS FURTHER ORDERED that the Motion Rismiss is denied in all other respects.

IT IS FURTHER ORDERED tét, pursuant to Rule 4(a)(1) of the Federal Rules of

Appellate Procedure, if the Plaintiff wishes to appeal from this Order fleemust do so within

2 Defendants conterttiat Plaintiffis unable to sustain a cause of action for retaliation in
violation of his First Amendment righbecause his transfer was predicated upon a legitimate
penological interest,e., a justifiable separation between Plaintiff and Maniesylting from
Plaintiff's release and shariraj information deemed to create a threat to Mankey’s safety. (ECF
No. 20, pp. 6-7). This contention, howewsmot be resolved as a matter of lavthis early

stage of the litigation, givethe allegations contained Riaintiffs Complainiandthe exibits
attached thereto.

13



thirty (30) days by filing a notice of appeal as provided in Rule 3, Fed. R. App. P.hevitHdrk

of Court, United States District Court, 700 Grant Street, Room 3110, Pittsburgh, PA 15219.

BY THE COURT:

/s/ Maureen P. Kelly
MAUREEN P. KELLY
CHIEF UNITED STATES MAGISTRATE JUDGE

Dated: Decembez2, 2014

cc:  All counsel of record by Noticef &lectronic Filing

Alonzo Hodges
DA-2951

SCI Albion

10745 Route 18
Albion, PA 16475-0001
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