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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

PAUL DSCHUHAN,
Plaintiff,

)
)
)
VS. ) Civil Action No. 14-710
) Chief Magistrate Judge Maureen P. Kelly
DR. REGINALD HALL; PA D. AVERY; )
P. CHOROSEVIGOTP; BUREAU OF )
FEDERAL PRISONS, ) Re: ECF No. 18

)

Defendants.

OPINION AND ORDER

Plaintiff, Paul Dschuhan(“Plaintiff’), a former inmateat the Federal Correctional
Institution Butner Low in North Carolin@FCI Butner”), bringsthis civil rights actionalleging
that Defendantsveredeliberately indifferent to his medical need@resently before th€ourt is
a Motion to Dismisr, in the alternative, Motion for Summary Judgmigietd by Defendants
Dr. Reginald Hall (DefendantHall”), PA D. Avery (“DefendantAvery”), P. Chorosevic OTP
(“DefendantChorosevic”) and thd-ederalBureau of Prisons PefendantBOP”). For the
following reasons set forth below, tMotion to Dismiss ECF No. 18, igranted
l. FACTUAL AND PROCEDURAL BACKGROUND

Proceedingoro se, Plaintiff filed the operableComplainton December 18, 2014ECF
No. 12. Plaintiff alleges that havas imprisoned at FCI Butner from February 2012 until
December 2013. ECF No. 12, 1 4. On June 16, 2012, whileirecreational yard, Plaintiff
broke the radial head on his left elbold. § 5. Plaintiff underwent severalrays, MRIs and CT
scans in connection with the injuryld. 19. He was given an arm sling, one injection of

Cortisone and pain medicatiorid. Defendant Hall recommended surgery to repair the radial
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head, but refused to perform such surgetg. §13. Defendant Avery also recommended
surgery. 1d. 9. Defendant Chorosevic terminated Plaintiff's occupational therapy due to
Plaintiff’'s complaints of pain.id.  15.

On July 17, 2012, Plaintiff wasiovedto the Federal Medical Center at Butner (“FMC
Butner”) for medical evaluation antteatmentand was kept there for 8 dayid.  10. During
his time at FMC Butner, Plaintiff was harassed by other inmates andasthfhe received
bedbug bites resulting in permanent scarrilt.

Upon release from FCI Butner in December 2013, Plaintiff consulted an orthopedic
specialist whaeventually pdormedsurgery on Plaintiff on October 15, 2014l. at 5.

Defendants filed the instant Motion to Dismiss and Brief in support thereof oh8\pri
2015. ECF Nos. 18, 19. Plaintiff filed a Response to the Motion to Dismiss on May 12, 2015.
ECF No. 23. The Motion to Dismiss is now ripe for disposition.
. STANDARDS OF REVIEW

A. Consideration of Medical Records

As noted above, Defendants have styled the instatibn as & Motion to Dismiss, or,
in the alternative, Motion for Summary JudgméntDefendants have submitted evidence in
support of the instant motion, includinglaintiffs medical recorddrom FCI Butnerand
declarations from Defendants Hall, Avery and Chorosevic. ECF Nektd995. Plaintiff has
submitted evidence,e., his pstincarceration surgerselated medical records, in support of his
response. ECF No. 2B “Whether or not to treat the motion [to dismiss]aasotion for
summary judgment by considering the outside materials attached thereto is a haigtzeton

for the court.” Brennan v. Nat'l Tel. Directory Corp., 850 F. Supp. 331, 335 (E.D. Pa. 1994).

exercising the Court’s discretion, conversion to a motion for summary judgmeéimotis



warranted where there has been little or no discovery conductect lpatties” because “the
parties may not be able to present enough material to support or oppose a motion for summary
judgment since no factual record has yet been developéd.” Here, the Court declines
Defendants’ invitation to entertathe Motion toDismiss asa motion for summaryjudgment and

will treat the entirety othe pending motion as a motion to dismiss.

The Court notes, however, that it may rely upon certain documents that are outsale of t
Complaint without converting the Motion to Dismiss intonation for summaryjudgment. In
particular, in reviewing a motiofiled pursuant to Federal Rule of Civitdeedure 12(b)(6)it is
well-established that a court should “consider only the allegations in the complaint, exhibits
attached to the complaint, matters of public record, and documents that form thefbasis

claim.” Lum v. Bank of Am., 361 F.3d 217, 221 n. 3 (3d Cir. 2004).court may consider

“undisputedly authentic document[s] that a defendant attaches as an exhibit toom tmot

dismiss if the plaintiff's claims are based on the [attached] documemtgsision Benefit Guar.

Corp. v. White Consolndus., Inc, 998 F.2d 1192, 1196 (3d Cir. 1993 this casepecause

the undisputedlyauthentic medical records submittae integral to Plaintiff’'s claims, the Court
will consider the records without converting the pending motion into a motion for summary
judgment.

B. Motion to Dismiss

Federal Rule of Civil Procedure 8(a)(2) requires that a complaint contain a &sttbrt
plain statement of the claim showing that the pleader is entitled to relief.” Dismissal of a
complaint or portion of a complaint is warranted under Rule 12(b)(6) when a wctdiana to
sufficiently state a claim upon which relief can be granted. Avoiding dismissal &uder

12(b)(6) requires that th@omplaint to provide “enough factual matter (taken as true)” to suggest



the required elements of the claim presentBdillips v. County of Allegheny, 515 F. 3d 224,

234 (3d Cir. 2008). The pleader must “nudge his or her claims across the line froeivabte

to plausible.” Id. (quoting_Bell Atlantic Co. v. Twombly, 550 U.S. 544 at 570 (2007)).

In assessing the merits of a claim subject to a motion to dismiss, a court musiadccep
alleged facts as true and draw all inferences gleaned therefrom in the digthtavorable to the

non-moving party. Phillips, 515 F. 3cat 228 (citingWorldcom, Irc. v. Graphnet, Inc., 343 F. 3d

651, 653 (3d Cir. 2003)). A pleading party need not establish the elemenis mbdacie case

at this stage; the party must only “put forth allegations that ‘raise a rédesagectation that

discovery will reveal evidnce of the necessary element[s]Fowler v. UPMC Shadyside, 578

F. 3d 203, 213 (3d Cir. 2009) (quoti@raff v. Subbiah Cardiology Associates, Ltd008 WL

2312671 (W.D. Pa. June 4, 2008)).
C. Pro SePleadings
Pro se pleadings are held to “lessringent standards than formal pleadings drafted by

lawyers.” Haines v. Kerner404 U.S. 519, 520 (1972); United States ex rel. Montgomery v.

Brierley, 414 F.2d 552, 555 (3d Cir. 1969) (petition prepared by a prisoner may be inartfully
drawn and should be read “with a measure of tolerance.”).
1. DISCUSSION

Plaintiff purports to bring his claimsnder 42 U.S.C. § 1983, alleging violations of the
Eighth Amendment to the United States Constituti@ection 1983 provides as follows:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress, except that in any action brought
againsg a judicial officer for an act or omission taken in such officer's
judicial capacity, injunctive relief shall not be granted unless a
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declaratory decree was violated or declaratory relief was unavailable. For
the purposes of this section, any Act of Casgrapplicable exclusively
to the District of Columbia shall be considered to be a statute of the
District of Columbia.
42 U.S.C. § 1983.
In order to succeed on a Section 1983 claim, a claimant must show: (1) the conduct
complained of was performed by arpon acting under color of state law; and (2) this conduct

deprived the claimant of rights, privileges or immunities secured by the @anstior laws of

the United States. 42 U.S.C.1883;Kost v. Kozakiewicz, 1 F.3d 176, 184 (3d Cir. 1993).

BecausePlaintiff’'s claims conceritreatmentat a federal prison, there is state actowho may
be found liableunder Section 1983. Plaintiff'sivil rights claimsagainst federal actsrare

properly broughtpursuant to_Bivens v. Six Unknown Named Agents ofidfal Bureau of

Narcotics 403 U.S. 388 (1971).

In Bivens the United States Supreme Court held that a plaintiff may obtain damages for
injuries caused by a federal agent acting “under color of his authoritydletion of a claimant's
constitutionally protected rights. Bivens, 403 U.S.at 395 Bivensactions are the federal

counterpart to 8 1988laims brought against state officialEgervary v. Young, 366 F.3d 238,

246 (3d Cir. 2004) qiting Brown v. Philip Morris, Inc., 250 F.3d 789, 800 (3d C2001))

“[Clourts have generallyetied upon the principles developed in the case law applyingsecti
1983 to establish the outperimeters of @ivens claim against federal officials."Schrob v.

Catterson948 F.2d 14021409 (3d Cir. 1991). The Cduwill consider Plaintiff's claims to be

Bivensclaims. SeeCarlson v. Green, 446 U.S. 14 (1980) (holding that a claim of an Eighth

Amendment violation by prison officials may be brought in a Bivens action).




A. Defendants Avery and Chorosevic

Defendants firsiassertthat Defendants Avery and Chorosevic are entitled to absolute
immunity as commissioned officers of the United States Public Health SerPEST). PHS
officers acting within the scope of their employment are immune fBiens claims for

personal injury. 42 U.S.C. 8§ 233(&ui v Caséneda 559 US. 799, 806 (2010) In respons¢o

this assertion, Plaintiforesents a nonsensiagumenthatthe relevantinjury” was sustained
playing basketball, not by the care offBedans Avery and Chorosevic. Plaintiff's Complaint
makes clear that he is seeking relief pmrsonal injury stemming from the medical care he
received fromjnter alia, Defendants Avery an@horosevic. ECF No. 12, 1 22. Ts&tusof
these defendants as PHS officers renders them immune &ams like Plaintiff's.
Accordingly, Plaintiff's claims againsDefendantsAvery and Choroseviare dismissedvith
prejudice.

B. Defendant Federal Bureau of Prisons

Defendantsalso asserthat DefendantBOP has absolute immunity from Plaintiff's
Bivensclaimsbased orDefendant BOR status as a federal agencindeed,the United States
Supreme Court has held thatfederal prisonés remedy for aconstitutionaldeprivationis
limited to aBivens claim againstthe individual officerinvolved; a prisoner may nobring a

Bivensaction against the United StatesBf®DP. Corr. Sens. Corp. v. Maleskp534 U.S. 6172

(2001). AccordinglyPlaintiff's claim against Defendant BOB dismissed with prejudice.



C. Defendant Hall
1. Failureto State Deliberate I ndifference Claim
Defendants assert that Plaintiff's allegations cannot support a claim oferdédib
indifference’
a. Deliberate Indifference
The United States Supreme Court has held that “deliberate indifference to serious
medical needs of prisoners constitutes the ‘unnecessary and wanton inflictiom pfgscribed

by the Eighth Amendment.Estelle v. Gamble429 U.S. 97, 104 (1976) (citinGregg V.

Georgia 428 U.S. 153, 173 (1976)). Deliberate indifference consistently has been held to a

standard above “mere allegations of malpracticddonmouth Cnty. Corr. Inst. Inmates v.

Lanzarg 834 F.2d 326, 346 (3d Cir. 1987) (citations omitteHpwever, deliberate indifference
does not require a showing of complete failure to provide care, rather “[w]heya ptithorities
deny reasonable requests for medical treatmerdnd such denial exposes the inmate ‘to undue
suffering or the threat ofangible residual injury,” deliberate indifference is manifestd.
(citations omitted). Further, “[p]rison officials may not, with deliberate fad#hce to the
serious medical needs of the inmate, opt for ‘an easier and less efficaciauenteat.” 1d. at
347 (citations omitted).
b. FCI Butner Medical Records

A fair reading of Plaintiffs Complaintnakes cleathat hisclaimis based on the premise
that Plaintiff sufferedpain and injurybecauseDefendants were deliberateiydifferent to his
need forelbow surgery. However, &ll review of Plaintiff's medical records reveaisat the

responseof Defendantsto Plaintiff's elbow injury that was lengthy, multifaceted and

! In light of this Courts ruling dismissing the claims againstfBndants Avery, Chorosevic aBOP on the basis
of immunity, the analysis of the lifgerate indifference claim is limited to the claim against Defendant Hall, th
remaining defendant.



comprehensive. He was evaluated and treated by medical personnel including a nurse
practitioner,a physiciars assistantan orthopedic physical therapiat) occupational therapist, a
primary care physiciaand Defendant Hall, an orthopedist. His elbow vtessed viax-ray, CT

scan and MRIthe results of which were reviewed and acted upon.

Defendant Hall’s treatment history of Plaintiff, as gleaned from the medicabeds as
follows. Defendant Hall first saw Plaintiff on June 20, 2012. ECF Ne2 B 31. His notes
indicate that his assessmehtlte necessitfor surgery was inconclusive at that time, notingt
additional informatiorwas requirecbefore a decisiorould be madeas to whether the injury
was “fixable” Id. Defendant Hall's notefirtherindicate that he did not recommend immediate
surgery due to abrasions presentPlaintiff's arm Id. Defendant Halhoted thaty the time
the abrasions healedhich heestimated to be two to three weeks, the injury could be healing.
Id. Defendant Ht indicatedthat he informed Plaintiff of the foregoing and instructed him on
movement restrictionsld. Defendant Hall ordered pain medication for Plaintiéf. at 32.

On June 25, 2012, Defendant Hall consulted with Dr. Wirftevso concurred with
Defendant Hall that the presence of abrasions was concerning and that theg theal would
allow for the fracture to heal as welECF No. 192 at 33. Defendant Hall notet{t] he final
recommendation was to allow it to heal arek show he does. He potentially could have
something done later.Id.

On September 6, 2012, Defendant Hall saw Plaitdiissess the healing of the fracture.
ECF No. 19-3 at 28. Defendant Hall reported “good progress with moéindfound Plaintiffs

complaints of pain to be out of proportion based on Defendant Hall's experiéscat 29.

2 Defendant Hall asserthat this physician is an orthopedist with specific training in handfupgeemity surgery.
ECF No. 192 at 4.



Defendant Hall ordered a CT scan and noted that he would consider a steroid injection if
possible.ld. He directed Plaintiff to take Motrin and Tylenol for paid.

On September 20, 2012, Defendant Hall reeidthe CT scan, notindpone healingand
the possibility for a steroid injectiorid. at 32.

On October 18, 2012, Plaintiff presented to Defendant Hall with complaints of pain.
ECF No. 193 at 38 Defendant Hall ordered two types of daily medication to control gain.
at 39. He also recommended an injection but delayed delivery of the injection due to a question
from Plaintiff about its manufacturing procesl. Defendant Hall also counsel Plaintiff on
activity modification and the plan of caréd.

On December 20, 2012, Defendant Ha#lated Plaintiff with asteroid injection into
Plaintiff's elbow to address his persistent pduh. at 43.

On August 8, 2013, Defendant Hall saw Plaintiff for complaints of persistent [ghiat
48. Defendant Hall noted that Plaintiff reported he had tried aspirin, Tylenol andféaufnom
the commissary but had stopped taking anything dsotmach irriation. Id. Defendant Hall
noted that he “had trouble identifying those meds on [Plaintiff's] commissary ligd.
Defendant Hall recommended an MRI of the elbow, but declined to prescribe paintrordisa
he believed the pain should respond to over-the-counter medicaticat.49.

c. Analysis

Plaintiff alleges that Defendant Hall demonstrated deliberate indifferenckitdifPs
medical needs by refusing to perform necessary surgery. The solgtiallegconcerning the
necessary nature of the surgang: (1) Defendants Hall and Avery both recommended surgery;
and (2) Plaintiff had surgergafter his release from prison. The first allegation is flatly

contradicted by theontemporaneaunotes of Defendants Hall and Avecpntainedin the



medical records. As set forth above, Defendant Hall considered, but never recommended
surgery. Defendant Avery, a physical therapist, notedwre 20, 2012, following hifirst
evaluation of Plaintffs injury: “Abrasions along lateral and dorsal forearm preclude surgical
management at this time. Pt expresses preference fapsvative treatment as well.” ECF No.
19-2 at 27.

Further, although Plaintiff's alleges that Dr. Robert KaufmAan orthopedic specialist,
performed surgery on him approximately ten months after his release freom,pneither the
allegations in the Complaint nor the medical records Plaintiff provides from Dufraan
indicate that earlier surgery should have been performed.

In this case, the Court assumes that Plaintifijsry and resultanpain constituted a
serious medical need. However, thedicalrecords clearlgstablish that the treatment provided
by Defendant Hall wasonsistent with a conservative but comprehensreatment plan
Multiple diagnostic evaluations were used, including CT scan and MRiveral different
treatment options weremployed,including physical therapy, occupational therapy, dter
counter and prescriptiomedication andsteroid injection Although surgery wasultimately
performed there isno indication that earliesurgerywould haveprovidedrelief or that the
failure to perform surgery was a result of deliberate indifference to iHlaintedical needs in
exchange for an easier and less effective treatméntler these circumstances, it is apparent
that the record in this case shows besta difference over opinion over the course of proper
medical treatmentBecause Plaintiff has failed to allege facts evidencing deliberate indifference

the claim against Defendant Hadldismissd.

% The Court will utilize the spelling of Drkaufmann’s name as reflected in his Operative Report, ECF Nb, 23
rather than the spelling in the Complaint.
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2. Futility of Amendment
When dismissing a civil rights case for failure to state a claim, a court méstigv
plaintiff an opportunity to amend the complaint unless it would be inequitable or &utile $o.

SeeFletcherHarlee Corp. v. Pote ConcreBmntractors, In¢.482 F.3d 247, 251 (3d Cir. 2007).

BecausePlaintiff's allegations, coupled with the medical records provided to Gbart,
demonstrate that Plaintiff cannot sustaidediberate indifferencelaim, leave to amend would
be futile. Accodingly, Plaintiff's claim against Defendant Hadl dismissed with prejudice.

V. CONCLUSION

For the foregoing reasons, the following Order is entered:

ORDER
AND NOW, this 17 day of August 2015,IT IS HEREBY ORDERED thaMotion to
Dismiss filed by Defendants Dr. Reginald Hall, PA D. Avery, P. Chorosevic OTP and the
Federal Bureau of Prisons, ECF No. 885RANTED and the Clerk is directed to mark the case

closed

IT IS FURTHER ORDERED that, pursuant to Rule 4(a)(1) of the Federal Rilles
Appellate Procedure, an appeal from this Order must be taken within thirty (I0pyéiling a
notice of appeal as provided in Rule 3, Fed. R. App. P., with the Clerk of Court, United States

District Court, 700 Grant Street, Room 3110, Pittsburgh, PA 15219.

BY THE COURT:

/s/ Maureen P. Kelly
MAUREEN P. KELLY
CHIEF UNITED STATES MAGISTRATE JUDGE
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CC:

Paul Dschuhan
11151 Mockingbird Drive
North Huntingdon, PA 15642

All Counsel of Record Via CMECF
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