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SIEBER RESOURCES, LLC; PAGE
FAMILY TRUST, ROBERT W. PAGE
AND KAY PAGE, CO-TTEES; EDWARD
C. RITCHIE,
Plaintiffs,
VS. Re: ECF Nos. 65 and 68
HORIZONTAL EXPLORATION, LLC,
MARK A. THOMPSON, MARCELLX,
LLC, DAVID M. PRUSHNOK, G.
DANIEL PRUSHNOK, JOHN P.
PRUSHNOK and BRADLEY A.
BROTHERS,
Defendants.

OPINION AND ORDER

KELLY, Chief Magistrate Judge
Pending before the Court are two Motions to Dismiss: 6leel by Defendants
Horizontal Exploration, LLC, Mark A. Thompson and Bradley A. Brothgtise Horizontal

Defendants”)ECF No. 65, and one filedylDefendarg MarcellX, LLC, David M. Prushnok, G.
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Daniel Prushnoland John P. Prushngkhe Prushnok Defendants&®CF No. 68. The Motions

to Dismiss are filed pursuant to Federal Rule of Civil Procedure 12(b)(6). Alseelibé Court

are therespectiveBriefs in support of the Motions to Dismiss, ECF Nos. 66 and 69, and
Plaintiffs’ Briefs in opposition to the Motions to Dismiss, ECF Nos. 71 and 73.

For the following reasons, the Motions to Dismigls be denied.

FACTUAL ALLEGATIONS

In the operate AmendedComplaint, Plaintiffs raise fourteen claims arising out their
investment in an oil and gas well drilling venture in Western Pennsylvania on teeob#se
following allegations.

Plaintiffs are a group of 22 individuals, family trusts and businesses, locatechsasa
Texas, Ohio and Florida. ECF No. 56 $4. Defendant Horizontal Exploration, LLC
(“Horizontal”) is a Pennsylvanidimited liability companyfounded by Defendant Mark A.
Thompson (“Thompson”) and managed by Thompsion 1 2526, 33. Defendant Bradley A.
Brothers (“Brothers”) is the Chief Financial Officer of Horizontald.  27. Defendant
MarcellX, LLC (“MarcellX”) is Pennsylvania linted liability companywhich, during 2012 and
2013, was owned by Thompson and Andray Mining Compald:. {1 28. Andray Mining
Company is owned by Defendants David M. Prushnok, G. Daniel Prushnok and John P.
Prushnok (“the Prushnoks”)id. 11 2931. In 2012, the Prushnoks became egagners with
Thompson in Horizontalld. 1 33.

In approximately February, 2012, MarcellX acquired the shallow oil and gas togihts
Swamp Angel Property, a 29@@re parcel of land on McKean County, Pennsylvania on which
approximately 75 wells had been drillettl. 1 4446. Larry Dean Winckler (“Winckler”) was

retained to conduct dap-day operations of the Swamp Angel Propertg. § 48. Winckler



was, at that time, facing criminal charges relating to his embezzlement from asibtdred gas
drilling company.|d. 1 49.

In May, 2012, Horizontal prepared an initial offering memorandum for the development
of the Swamp Angel Propertyld.  52. Inthis memorandum, Horizontal represented that its
founders and the sponsors of the development (understood by Plaintiffs to include the
Prushnoks) would provide $2 million in minimum capital for the program{{ 5354.

In August, 2012, Horizontal prepared a revised Confidential Information Memorandum
(“the Memorandum?”), in which a thrgghase development plan was set foith.ff 5455. The
first phase, to be completed in 2012, was for the drilling of approximately 9 latdislkwd 10
vertical walls at a cost of $10 millionld. § 55. The Memorandumepresented that permit
applications were prepared for all planned initial weld. § 56. Investors in “Fund I’ would
receive a nofoperating working interest in each well drilled in the initial phase, with the
founders of Horizontal providing up to 25% of the capiedessary to complete development of
the first phase.ld.  5#58. Horizontal represented that it had obtained a turnkey price of
$178,590 for the completion of each vertical well in the first phase and that that vediisal w
would be a low cost efficient way to generate cash flow with a high degree aftpbdidy. I1d.

9 59. Horizontal also stated that lateral wells would be drilled on a “cost plus” basis and
estimated that each lateral well would be approximately 2,500 feet long and cost $897,720 to
complete. Id. T 60. Horizontal stated that it would cost Fund | $500 per month to operate each
vertical well and $1,500 per month to operate each horizontal wdll.f 61. Horizontal
emphasizé the benefits of the access roads existing on the Swamp Angel Prapavell as the

experience of its management teatd. f 6364. Thompson, Andrew Welty, réam Brody and



Andray Mining Company- MarcellX LLC were identified as members of the management team.
Id. 1 64.

From September through December of 2012, Thompson conducted numerous meetings
and telephone calls witRlaintiffs to convince them to participate in Fundd.  65. Thompson
represented to Plaintiffs that hwould personally invest cash in Fund Id. § 66. Plaintiffs
understood that Thompson would provide up to 25% of the cash (possibly exceediitiip$?
necessary to drill the wells in the first phage. I 67.

Plaintiffs purchased partnership interests in Fund | at an aggregdteft&&350,000.

Id. § 70. At the time of their investment, Plaintiffs believed Horizontal had raiskedsat$6
million in cash. Id. §71. A partnership agreemefithe Partnership Agreementiyas finalized

on December 28, 2012ld. 1 73. By letter dated January 1, 2013, Plaintiffs were notified by
Thompson that investment in Fund | had closed, having raised more than $6 million imdcash.
19 72, 81.

The total cash invested in Fund | wass tharn$4 million, none of which came from
Thompson’s investment of his own caskd. ff 7576, 82. On December 28, 2012, Fund |
transferred $1,528,332 to Mark€l Id. § 79. On the same date, Thompson transferred $764,166
to Fund | and each of the Prushnoks transferred $254,722 to Fund I, for a total investment from
Thompson and the Prushnoks of $1,528,338. 1 79. On December 31, 2012, MarcellX
submitted a invoice to Fund | for more than $1.35 million based on false representations of
amounts owedld.  80. Brothers was aware that this invoice was “bogus,” but paid it anyway.
1d. 11 8687.

Horizontal transferred Plaintiffshvestment funds into a Horizontal account used to pay

Horizontal’s bills, some of which werenhexpensesf Fund 1. Id. §f 92100.



Horizontal began drilling the first vertical well for Fund | and then immedidtegan
drilling two lateral wells, in January of 2013.d. §f 10%:102. Plaintiffs allege “upon
information and belief,” that drilling the lateral wells out of order was undertakeafford
Horizontal “the opportunity to attempt to justify the bogus expenses for whicheN¥aitcad
already been paid in December 20181’ §103. The work on first lateral well, which has never
been completed, cost far in excess of the estimate set forth in the Mdomardd. 104. The
second lateral well drilled in January 2013 was not been complitefl.105. In March, 2013,
Horizontal drilled three additional vertical wells, only two of which were complédey 106.

In all, three vertical wells were completed and are producingldily 107. One vertical well
and two lateral wells are incompletéd. Fund I's cash wasegleted by approximately April
2013.1d. 1 108.

In May 2013, select Plaintiffs met with Thesonto discuss continued development of
the initial phase.ld. 1 109. Thompson confirmed that Horizontal would drill eight additional
verticalwells on the Swamp Angel property and identified the proposed locations of those wells
on a map.Id. In August 2013, Thompson advised certain Plaintiffs that Horizontal was in the
process of clearing trees to drill the welld. 1110. In September 2013, Thompsentsa letter
to Fund | participants (including Plaintiffs), outlining a proposal that the rengacash in Fund
| be rolled in a separate partnership, Fund II, in which the Fund | participants veceider
interest in 40 wells to be drilled in the secopltse of development of the Swamp Angel
Property. Id. 9 112113. In discussions about the Fund Il proposal with Plaintiff Donald D.
Sbarra (“Sbarra”), later reduced to a signed letter dated October 1, 2013, Thompssentegre

that $1.5 million remaiad in Fund I. Id. 1 114. Sbarra communicated to the other Plaintiffs,



who agreed to roll the remaining case into Fund Il as set forth in thé&ddp2013, letterld.
1 115.

As part of Fund Il, Horizontal develedtwo specificwells, Well 2146 and Well 2147,
and represented that these wells belonged to Fund Il participdn®] 119 121. These wells
are producing oil, but Plaintiffs have never received royalty payments for ddegbion from
these wells.Id. 11 120, 122. In January 2014orizontal transferred these wells to MarcellX.
Id. 1123. Additionally, Thompson, the Prushnoks, or MarcéléXe drilled at least two vertical
wells in the same portion of the Swamp Angel Property designated for Functlbpi@ment. Id.

1 127.
. STANDARD OF REVIEW

In assessing the sufficiency of the complaint pursuant to a motion to dianidss
Federal Rule of Civil Procedure 12(b)(6), the Court must accept as troatalial allegations in
the complaint and all reasonable factual inferemecest be viewed in the light most favorable to

the plaintiff. Odd v. Malone538 F.3d 202, 205 (3d Cir. 2008). The Court, however, need not

accept bald assertions or inferences drawn by the plaintiff if they arepansegby the fets set

forth in the complaint. SeeCalifornia Pub. Employees’ Re#mentSydemyv. The Chubb Corp.

39 F.3d 126, 143 (3d Cir. 2004%i{ing Morse v. Lower Merion Sch. Distl32 F.3d 902, 906

(3d Cir. 1997). Nor must the Court accept legal conclusionsfeeh as factual adigations.

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).

Rather, “[flactual allegations must be enough to raise a right tof rafieve the

speculative level.”ld. (citing Papasan v. Allaind78 U.S. 265, 286 (1986)ndeed, the United

Staes Supreme Court has held that a complaint is properly dismissed under Fed. R. Civ. P

12(b)(6)where it does not allege “enough facts to state a claim to relief that is plausibtde on



face,”id. at 570, or where the factual content does not allow the court "to draw the reasonable

inference that the defendant is liable for the misconduct allegadttcroft v. Igbal, 556 U.S.

662, 678 (2009).SeePhillips v. Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 20@@ging

that, undefTwombly, “labels, conclusions, and a formulaic recitation of the elements of a cause
of action” do not suffice but, rather, the complaint “must allege facts suggestijtheof
proscribed] conduct” and that are sufficient “to raise a reasonable expectatidistovery will
reveal evidence of the necessary element[s] of his claifffhe plausibility standard is not akin
to a ‘probability requirement,’ but it asks for more than a sheer possibility thefeadant has
acted unlawfully.” Igbal, 556 U.S. at 677. “When therecanellpleaded factual allegations, a
court should assume their veracity and then determine whether they plaugelysgi to an
entitlement to relief.”ld. at 679.
1. DISCUSSION

A. Motion to Dismiss of the Horizontal Defendants

1 Countsl, I1, VI, IX(A)*and X: Application of the Gist-of-the-Action
Doctrine

The Horizontal Defendants first argue that Counts |, I, W{[A) and X arise from the
business relationship governed by the Partnership Agreement and thasradeby the gisbf-
the-action doctrine agnproper attempts to restate contract claims as tort claitts: No. 66 at
5-7. The applicable legal principlaseas follows:

The gist of the actiordoctrine is a theory under common law “designed to
maintain the conceptual distinction between breacboatractclaims and
tort claims.” The doctrine is policybased, arising out of the concern that
tort recovery should not be permitted for contractual breachless, while

the existence of a contractual relationship between two parties does not
prevent one party frorringing a tort claim agast another, lte gist of the

! Plaintiffs have mistakenly numbered two of their counts as CéuntThe Court will refer to the first Count IX
(Conversion of Wells 246 and 2147) as Count IX(A) and the second (Ustjienrichment Wells 2146 and 2
147) as Count IX(B).



action doctrine precludes tort suits for the mere breach of contractual duties
unless the plaintiff can point to separate or independent events giving rise to
the tort. Generally, courts apply thgist of the actiondoctrinewhen the
claims are(1) arising solely from @ontractbetween the parties; (2) where

the duties allegedly breached were created and grounded tonitrct

itself; (3) where liability stems from eontract;or (4) where theort claim
essentially duplidgs a breach of contact claim or the success of whkich
wholly dependent on the terms of a contract.

Addie v. Kjaer, 737 F.3d 854, 865-66 (3d Cir. 2013) (citations omitted).
“The focus of an analysis under thgist of the actiohdoctrine is whethetractions lie
from a breach of the duties imposed as a matter of social policfrom the breach of duties

imposed by mutual consensiis.Toledo Mack Sales & Serv. v. Mack Trucks, Inc., 530 F.3d

204, 229 (3d Cir. 2004 citation omitted).
a. Count I: Fraudulent Misrepresentation

Count | is a claim for fraudulent misrepresentation, brought against Horizontal,
Thompson and the Prushnoks and basetherallegedmisrepresentationsoncerning: (1) the
investment of cash in Fund | by Horizontal’'s owners; (2) the failure to disclogetémtion of
Thompson, the Prushnoks and MarcellX to drill their own wells in the same areasSefdahg
Angel Property; (3) the failure to disclose the intention of Horizontal and Thomtpsutilize
Winckler to manage und I; and (4) the formation of Fund I, the rollover of money from Fund |
to Fund Il and the 40 permitted wells for Fund Il. ECF NoT$%@a28140.

Plaintiffs summarize this claim as one of fraud in the inducement, to which, Faintif
claim, the gisof the action doctrine is inapplicable. ECF No. 71 atBhe lawis not clear that

fraud in the inducement claims are categorically barred under the gist atithedoctrine.See

2 Plaintiffs also argughat Thompson and Brothers are not parties to the Partnership Agreemetfitesefore
cannot invoke the gist of the action doctrine. This argument is natsitise. The Wited States Court of Appeals
for the Third Circuit has explained that tort claims against catpoofficers may be barred where the allegedly
tortious acts arose in the course of the contractual relationship betweelaithiéf @nd the corporate office’
company. Addie v. Kjaer 737 F.3d 854, 868 (3d Cir. 2013) (citiagoll, Inc. v. Elias/Savion Adver811 A.2d 10,
12, 2621 (Pa. Super. 2002)).




Downs v. Andrews, 2016 WL 519162, *3 (3d Cir. 2016) (citimggr alia, Vives v. Rodriguez

849 F.Supp.2d 507, 548 (E.D. Pa. 2012))However, the law is clear thitthe precontractual
statements that form the basis for the fraud in the inducement claim concerrotitheparties
set forth in the eventual contrache claim may be dismissed under the gist of the action
doctrine. Downs 2016 WL 519162 at *3.

At this stage of the litigation, it appears that Plaintiffs have made sufficient Ifactua
allegations as to misrepresentations of the Horizontal Defendaidhk e from a breach of the
duties imposed as a matter of social poaognotabreach of contractual duties such that Count
| is notat this pointarred by the gist of the action doctrine.

b. CountsVII, 1X(A) and X: Conversion

The Horizontal Deéndants assert that Plaintiffs’ conversion ckitare barred by the
gist of the action doctrine because they arise from the same facts that supiptiffsPbreach
of contract claim.” ECF No. 66 at 7.

Briefly, Count VII (against Thompson, the Prushnoks and Marceléhcerns
conversion of the $1,528,332 that Plaintiffs invested in Fund I; Count IX(A) (against Thompson,
David Prushnok and MarcellX) concenfie conversion of Wells 246 and 2147; and Count X
(against Horizontal, Thompson, the Prushnoks and Brothers) concerns comingkngdoi
money with Horizontal’'s money. ECF No. §§ 182188; 197201; 208213 Plaintiffs’ breach
of contract claim, Count X (againgfiorizontal Thompson, the Prushnoks armfothers)
concerns the conversion andnaingling of Plaintiffs’ Fund | investment. At first glance, it is
apparent that the factual basis for Count IX(A) is not the same as thédb&mint X.

Further, as this Court has recently explained:

A certain tension exists, at the motion to dissnistage, between
Pennsylvania'sdist of the actioh doctrine and Rules 8(d)(2) and (3) of the



Federal Rules of Civil Procedure, which expressly condone pleading in the
alternative . ... District courts in Pennsylvania have noted that caution
should be eercised in determining the "gist of an action" at the motion to
dismiss stage.

Rhodes v. Avis Budget Car Rental, LLC, 2016 WL 1435443, *5 (W.D. Pa. April 12, 2016)

(citations omitted).

Accordingly, Plaintiffs’ use ofthe same factual allegations tapportdifferent claimsis
not determinative afhe true nature of the claims. In any event,Gloairtfinds that at this stage,
Plaintiffs have made sufficiergtllegationsthat the conversions of property in which Plaintiffs
had an intesst were a breachof the duties imposed as a matter of social palather than a
breach of a contractual duty.herefore, Count¥Il, IX(A) and X are not at this point barred by
the gist of the action doctrire.

The Horizontal Defendants’ Motion to Dismiss on thisibwill be denied.

2. Count I: Fraudulent Misrepresentation

The Horizontal Defendantslso move to dismiss Count | on two additional bagés:
failure forwardlooking statements are not fraudulent; and (2) claim is barred by the parol
evidence rule.

a. Forward-looking Statements

The Horizontal Defendants assert tR&intiffs’ fraudulent misrepresentation claim fails
because the alleged misrepdations concern promises of future of performance. ECF No. 68
at 89. While a cause of action for frauchust allege misrepresentation ofpast or present

material fact, a‘statement of present intention which is false when uttered may constitute a

frauddent misrepresentation of fatt Mellon Bank Corp. v. First Union Real Estate Equity &

% The Horizontal Defendants briefly allude to Count |1, a civil conspicain against all Defendastin their gist
of the action argument. As Plaintiffs’ tort claims underlying thisspiracy claim have been permitted to proceed,
so will Count I1.

10



Mortg. Invs, 951 F.2d 1399 (3d Cir. 1991) (citations omitted). lis ttase, an examination of
the allegations that make up Count | reveals that the Horizontal Defendassattehization
thereof is false. Plaintiffs allege, for instance, “At the time that they niedeepresentation,
Horizontal, Thompson, and the Prushnoks knew that they had no intention to make any
significant cash investment in Fund I.” ECF No. 56 { 13his allegation clearly describes a
statement of present intention which was false when uttered. Accordingly, theoraki
Defendants’ Mbtion to Dismiss Count | on this basdl be denied
b. Parol EvidenceRule

The Horizontal Defendants additionally assert that Count | fails bethesdegations
thereinamount to fraud in the inducement which is barred by the parol evidendeeoalesehe
Partnership Agreement was an integrated agreeniCiE. No. 66 at 10-12.

The Pennsylvania Supreme Court has explained the parol evidence rule as follows

Where the parties, without any fraud or mistake, have deliberately put their
engagements in writing, the law declares the writing to be not only the best,
but the only, evidence of their agreemerll preliminary negotiations,
conversations and verbal agreements are merged in and superseded by the
subsequent written contract . . . and unless fraud, accident or mistake be
averred, the writing constitutes the agreement between the parties, and its
terms and agreements cannot be added to nor subtracted from by parol
evidence.

Therefore, for the paravidence rule to apply, there must be a writing that
represents the "entire contract between the parti€s.tletermine whether

or not a writing is the parties' entire contract, the writing must be looked at
and "if it appears to be a contract completthiv itself, couched in such
terms as import a complete legal obligation without any uncertainty as to
the object or extent of the [parties’] engagemerd conclusively presumed

that [the writing represents] the whole engagement of the parties An .
integration clause which states that a writing is meant to represent the
parties' entire agreement is also a clear sign that the writing is meant to be
just that and thereby expresses all of the parties' negotiations, conveysations
and agreements ma prior to its execution.

11



Once a writing is determined to be the parties' entire contract, the parol
evidence rule applies and evidence of any previous oral or written
negotiations or agreements involving the same subject mattez asntract

is almost always inadmissible to explain or vary the terms of the contract.
One exception to this general rule is that parol evidence may be introduced
to vary a writing meant to be the parties' entire contract where a party avers
that a term was omitted from tle®ntract because of fraud, accident, or
mistake.

Yocca v. Pittsburgh Steelers Sports, Inc., 854 A.2d 425, 436 (Pa. 2004) (citations omitted).

Plaintiffs argue that the Partnership Agreement does not represent titeactto invest
in Fund I. ECF No.71 at 16.Rather, Plaintiffs assert, basis for their fraud clainsulsscription
agreements they entered into in the summer/fall of 2¢4i2h obligated them to invest in Fund
I. 1d. Thus, Plaintiffs continue, the integration of the Partnership Ageaem irrelevant.ld.
At this stage of the litigationPlaintiffs’ assertion is sufficient to defeat the Horizontal
Defendantschallenge to Plaintiffs’ claim. Accordingly, the Motion to Dismiss Count | é& th
basiswill be denied.

3. Count I11: Violation of Section 10(b) and Rule 10b-5

Plaintiffs bring Count Ill, for Securities Exchange Artlated violations, against
Horizontal, Thompson and the Prushnoks. ECF NdJ1bb49154. This cause of action has six
required elementg1) a material migepresentation (or omissigr(R) scienter (3) a connection
with the purchase or sale of a secuyrif¢) reliance (5) economic lossand (6) a causal

connection between the material misrepresentation and the Ms€abe v. Erns& Young,

LLP, 494 F.3d 418, 424 (3d Cir. 2007) (citation omitted).

The Horizontal Defendants assert that Plaintiffs have failed to allege theneleime
reliance. ECF No. 66 at 13. For this argument, the Horizontal Defendants rely on the same
argument as above, that théeigrated Partnership Agreement prohibits Plaintiffs from relying on

statements made prior to entering into the agreenidntPlaintiffs rely on their response to the

12



argument above in response to this argument. ECF No. 71 at 18. For the reasorb set fo
above, the Horizontal Defendants’ Motion to Dismiss on this ballibe denied.

4, Count IV: Aiding and Abetting a Violation of Section 10(b) and Rule
10b-5

Plaintiffs bring Count 1V, for aiding and abettin§ecurities Exchange Acelated
violations against MarcellX, the Prushnoks and Brothers. ECF NoY{p@55162 The
Horizontal Defendants argue that there was no violation of Section 10(b) or Rufe IOGF
No. 66 at 14. This argument relies on the success of the preceding argument, agiobt w
successful. The Horizontal Defendants’ Motion to Dismiss on this Wéklse denied.

5. Count V: Violation of the Pennsylvania Securities Act

Plaintiff brings Count V, for violation of the Pennsylvania Securities Act, nagai
Horizortal, Thompson and the Prushnoks. ECF No. 56 {41X@3 For this argument, the
Horizontal Defendantagainrely on the‘integratedPartnership Agreement” argumerECF No.
66 at 15. Plaintiffs againrely on theirresponse to the argument aboeCF Na 71 at 18. For
the reasons set forth above, the Horizontal Defendants’ Motion to Dismiss on thiwibdse
denied.

6. Count VI: Unfair Trade Practices and Consumer Protection Law

In Count VI, Plaintiffs allege violation of the Pennsylvania Unfaiade Practices and
Consumer Protection Law tffe UTPCPL"), 73 P.S. 8§ 201 et seq., against Horizontal,
Thompson and the Prushnoks. ECF No. 56 {1 173-IB&.UTPCPL allows “[a}y person who
purchases or leases goods or services primarily for personal, family ohblouparposesto
bring a private action for losses suffered through use of acts or practices waichlawful

under the UTPCPL. 73 P.S. 8 202. The Horizontal Defendants argue that the UTPCPL does

13



not apply to this case because: Blnintiffs are not residents of Pennsylvania; andt(2)
UTPCPL does not apply ®ecuritiesor investments. ECF No. 66 at 15-17.
a. Non-resident of Pennsylvania
To support their first argument, the Horizontal Defendantstait® single district aart

caseStone St. Services, Inc. v. Daniels, 2000 W09373 (E.D. Pa. Dec. 29, 2000), which does

not holdthat the UTPCPL cannot apply to nogsidents of PennsylvaniaPlaintiffs cite to a

more recent case from this Couiaggart v. Endogastric Solans, Inc, 2011 WL 466684, *7

(W.D. Pa. Feb. 4, 2011), which found no such blanket rule exists and permitted UTPCPL claims
brought by a nomesident of Pennsylvania to survive a motion to dismiss on the basis asserted
herein.

This Court finds sufficien Pennsylvania connections in order to permit this claim to
survive at this stage of the litigatio®ccordingly, the Motion to Dismiss Count VI on this basis
will be denied.

b. Securities/I nvestments

The Horizontal Defendants next argue that Pihinvestmentsare not covered by the

UTPCPL because they do not qualify as goods or services. ECF No. 684t tbsupport of

their argument, the Horizontal Defendants cite to Algrant v. Evergreen Mdlleseries Ltd.

P’ship 941 F. Supp. 495 (E.D. Pa. 199@)hat case was appealed to the United States Court of
Appeals for the Third Circuit, wherein the Court explained that cases in which thegeof
securitiesis at issue, not the securities themselves, fall within the protections of theéRILTP

because they involve the provision of services. Algrant v. Evergreen Valleyridsrésd.

P’Ship 126 F.3d 178187-88 (3d Cir. 1997).In Murphy v. Mid East Oil Co., 2007 WL 527715

14



(W.D. Pa. February 14, 2007), this Court appltad Third Circuit’'sholding in Algrant to
determine whether an investment fell within the purview of the UTPE@RINg:

Algrant teaches that investment securities are not goods for purposes of the
UTPCPL, and that the sale of investment securities does not fall within its
reach if the plaintiffs allege fraud in the securities themseldeslowever,

the Court inAlgrant acknowledged that where a plaintiff alleges fraud in
the actual sale of securities purchased, such as in receiving inaccurate
information or fraudulent asirances concerning the securities (so as to
constitute fraud in the transaction, or for services provided), it may state a
claim under the UTPCPLJd. at 187188, citing_S. Kane & Son Profit
Sharing Trust v. Marine Midland Bank996 WL 200603 (E.DPa. Apr.

25, 1996);Advest Inc. v. Kirschnerl994 WL 18592 (E.DPa. Janz21,
1994);Denison v. Kelly 759 F.Supp. 199 (M.DPa.1991);McCullough v.
Shearson Lehman Bros., In@¢998 WL 23008 (W.DPa.Feb. 18, 1988).

Here, the plaintiffs allege th§& detndant]induced them to invest in the
limited partnerships by falsely regenting their profit recoveryThey also
contend tha{defendantsjmade false or misleading representations in the
letter agreement, which induced them to remain participantiptrtited
partnershipslinstead of recouping their investments. Since these claims
may be construed as constituting fraud in the transaction or for services
provided,[the UTPCPL violation claim$hould not be dismissed.

Murphy, 2007 WL 527715 at *@ecord citations omitted).

As was the casen Murphy, Plaintiffs’ claims in the instant action may be construed as
constituthg fraud in the transaction or for services provided. Accordingly, the Horizontal
Defendants’ Motion to Dismiss on this basidl be denied.

7. CountsVIII, IX(B) and XI: Unjust Enrichment
The Horizontal Defendants next argue that Plaintiffs cannot pursue unjusinesmic

claims against them because the relationseipvéen the parties is contractually base@€F No.

66 at 1819. The Horizon Defendants cite fmter alia, Wilson Area Sch. Dist. v. Skeptp895

A.2d 1250, 1254 (Pa. 2006), for the principle that “the doctrine of unjust enrichment is
inapplicable when the relationship between parties is founded upon a writtemegireor

express contra¢t ECF No. 66 at 18. Plaintiffs characterize the application of this legal

15



principle to this case, “misguided.” ECF No. 71 at 22. Plaintiffs first point out thttenei
Thompson nor Brothers are parties to any relevant contichcPlaintiffs further argue that their
claim of fraud in the inducement permits their unjust enrichment cldins.

The Court is unable review the Horizontal Defendaatgument. Despite basing their
argument on the relationship between the tipat and “an express contractdter identified as
two contracts: theubscription greement and the Partnership Agreement, ECF No. 66 4018,
and despite thearying defendants for the three claims involyethe Horizontal Defendarits
argumenfails toidentify any party taeither contracor connect any party tarelevant claim.In
light of this underdeveloped argument, the Court oasay that Plaintiffs have failed to make a
plausible claim for relief. Accordingly, the Horizontal Defendants’ Motion taris on this
basiswill be denied.

8. CountsVII, 1X(A) and X: Conversion

The Horizontal Defendants argue that Plaintiffs cannot maintain claine®feersion of
funds that they voluntarily invested, citing a definition of conversion wpetifies that a lack
of consent to possession of the converted property is a required element. ECF No.-86 at 19

(citing Chrysler Credit Corp. v. Smith, 643 A.2d 1098, 1100 (Pa. Super. Ct. 1984gsponse,

Plaintiffs cite toCenna v. United State402 F.2d 168, 1781 (3d Cir. 19967, which provides a

more expansive definition of conversion under Pennsylvania law:

A deliberate taking of another's personal property without consent is the
strongest and clearest case of conversi@ut the deliberate taking of
another's personal property with the consent of that person to use it for one
purpose, but with the intent of using it for another in conflict with that
person's interest is also conversion.

* Counts VIII and I1X(B) are raised agair@iompson, the Prushnoks and MarcellX; Count Xl is raiseihag
Horizontal, Thompson and the Prushnoks. ECF36d{ 189196, 202207, 214219.
® ECF No. 71 at 23.

16



Plaintiffs also cite to law concerning the nulldteon of consent via fraud. ECF No. 71 at
23 (citations omitted).

At this stage of the litigation, the Court cannot say that Plaintiffs cannot establish
plausible claims for conversion under the legal theories they advance. Accqrdimgly
Horizontal Defendants’ Motion to Dismiss on this basgii$ be denied.

9. Count XI1: Breach of Fiduciary Duty

The Horizontal Defendants argue that this claiwhich was brought against Horizontal,
Thompson, the Prushnoks and Brothatspuld be dismissed against Thompson and Brothers
because Plaintiffs have no fiduciary relationship with Thompson or Brothers. ECF N®2®6 a
22. In response, Plaintiffs observe that the Horizontal Defendants do not deny aryfiducia
relationship between Plaintiffs and Horizontal and allege that Thompson and Braber
officers of Horizontal, can be liable for breaching Horizontal’s fiduciary dutieCF No. 71 at
24-25.

At this stage of the litigation, the Court cannot say that Plaintiffs cannot establish
plausible claims agast Thompson and Brothers for breach of fiduciary duty under theytheo
they advance. Accordingly, the Horizontal Defendants’ Motion to Dismiss otdkiswill be
denied.

B. Motion to Dismiss of the Prushnok Defendants

In support of their Motion to Dismiss, ECF No. 68, the PrushbDekendants filed a
Brief, ECF No. 69, which is divided into two sections.

The first section merely incorporates the Horizontal Defendants’ Moti@istmissand

Brief in support thereof.ld. at 1-4. To that extent, the Court incorporates atslysis of the
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Horizontal Defendants’ Motion to Dismiss and Brief in support theréafcordingly, on those
bases, the Prushnok Defendants’ Motion to Dismifide denied.

In the second sectiomnd. at 47, the Prushnok Defendants seek dismissdtlaintiffs’
claims for the reasons set forth in the documents supporting their August 29, 2014, Motion to
Dismiss ECF No. 15, and this Court’s March 16, 20165, Opinion and Order granting that
Motion, ECF No. 28 The earlierMotion to Dismissand this Caurt’s Opinion and Order
concerned Plaintiffs22pageoriginal Complaint, EG No. 1. Because Plaiiffs have filed a40-
pageAmended Complaint, ECF No. 56oth the original Complaint and any argument based
thereupon is mootAccordingly, on those basethie Prushnok Defendants’ Motion to Dismiss
will be denied.

ORDER

AND NOW, this15" day of June, 2018T IS HEREBY ORDERED thathe Motion to
Dismiss filed by Horizontal Exploration, LLC , Mark A. Thompson and BradeyBrothers,
ECF No. 65is DENED. IT IS FURTHER ORDERED that the Motion to Dismiss filed by
MarcellX, LLC, David M. Prushnok, G. Daniel Prushnok and John P. Prushnok, ECF No. 68, is

DENIED.

BY THE COURT:

/s/ Maureen P. Kelly
MAUREEN P. KELLY
CHIEFUNITED STATES MAGISTRATE JUDGE

cC: All counsel of recordia CM-ECF
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