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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CHRISTOPHER EBROWN,

)
Plaintiff, )
) Civil Action No. 14-1712
VS. ) Chief Magistrate Judge Maureen P. Kelly
)
) Re: ECF No. 16
MARIA ASSOCIATES )
Defendant. )

OPINION AND ORDER

KELLY, Chief Magistrate Judge

Presently before the Coud the Motion to Dismiss First AmendeComplaintfiled by
Defendant Maria Associate€CF No. 16. For the reasons that follow, the Motiateisied
. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Christopher E. Brown (“Plaintiff”) is a resident of Bayside, New K.0OECF No.
159 3. He suffers fromArthrogryposis,which causes him to be confined to a wheelchahe
condition also causes atrophy in his arms, hands, shoulders and elbows, which makes it
extremely difficult to reach for, grjpand manipulate objects.1d. 1 4 Despite his condition,
Plaintiff “enjoys travelg outside of New York to watch sporting events, among other things.
Id. § 11.

In November of 2014Rlaintiff visited Pittsburgh, Pennsylvania to attend a hockey game
between the Pittsburgh Pengu{fiBenguins”’)and New York Ranger§Rangers”) Id. While
in Pittsburgh he stayed at the Hyatt Place hdteéhe Hyatt”) locatedat 6AQL1 Campbells Run

Road, Pittsburgh, Pennsylvania 15208.  12. On two separate occasions during this stay at
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the Hyatt,Plaintiff travelled to a large shopping plaza known as the Robinson Crosgtteds
Property”) which is located at 6581 Steubenville Pike, Pittsburgh, Pennsylvania 15205, in the
same complex as the Hyatid. 1 6, 910, 12. From the Hyatt, Plaintiffvas able to reach the
Propertyin five minutes using his wheelchan oneoccasionand intwo minutes by caon the

other Id. Y 12. The Property is ownebtkased and/or operatedy Defendant Maria Associates.

Id. 1 6.

During Plaintiffs November 2014 visits to the Property, he “encountered serious
difficulty accessing the goods and utilizing the services theie to certain architectural
barriers.” Id. 1 15. There weré'excessive slopes amdugh pavement” whicbhauseddesignated
disableduseparking spacethroughout the Propertgndthe pedestrian routeBom themto the
main entrances of storés be ‘inaccessiblé Id. § 18. The Property’s curb ramps were also
“inaccessible . . dueto excessive slopes, steep side flaaesl lack of smooth transitioris.d.
Specifically, dangerously steeprb ramps protruded into the disabled use parking sEaes
associated acse aislesiearthe DiBella’s Subsocatedon the Propertyld. Plaintiff either had
to avoid these conditionsr Gexercise extreme caution” to avoid accidental fallsl. The
architectural barriers present on the Property have yet to be remé&tli§21.

Although Plaintiff lives in New York, he intends to return to Pittsburgth feast once a
year to watch other sporting events, to visit tourist sites around town and to bdnevgserés and
shops located thefe.ld.  11. He specifically booked #ight to return in midAugust 2015 to
attend a Pittsburgh Pirat€®irates”) baseball gameld.  13. He also plato take advantage
of an offerto purchasea “deep discount” ticket for the 2002916 hockey seaspmvhich was

extendedto him by Penguis customer serviceluring his November 2014 visit.ld. { 14.



Plaintiff plans touse this ticket tattendone of theRangersrersus Penguins gasia Pittsburgh
scheduled fothis season Id. On each of theskiture visits, he intends to stay at the &ty and
will visit the Property because it is very convenient to the Hyatand because he likes the
stores and restaurants located therelal. ([ 1314.

On December 18, 2014&Jaintiff filed a Complaint, seeking declaratory and injunctive
relief for Maria Associatesalleged violations of Title Il of the Americans with Disabilities Act
(“ADA") , 42 U.S.C. § 121812189. ECF No. 1.After the partiegointly consergd to the
adjudicationof this matter by a United States Magistrate Juishgaccordance with 28 U.S.C.
8636(c)(1),ECF No.9, Plaintiff was granted leav® file a First Amended ComplaifECF Nos.
10, 13, which hehenfiled on April 24, 2015, ECF No. 15Maria Associate$iled a Motion to
DismissFirst Amended Complairdlong with a suporting brief on May 8, 2015. ECF Nos.
16-17 Plaintiff filed a Brief in Opposition on June 11, 2015. ECF No. 21. The motion is now
fully briefed and ripe foconsideration.

. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(1) authorizes dismissal of a complaiackoof
jurisdiction over the subject matter of the litigation or if the plaintiff lacks standitging his
claim. Motions brought under Rule 12(b)(1) may present either a facial or factuaradmlio

the courts subject matter jurisdiction. Gould Elec., Inc. v. U.S., 220 F.3d 169, 176 (3d Cir.

2000). In a facial attack, as has been presented here, the defendant conteststeecgudfi the
well-pleaded allegations insofar as they provide a basis for thé cendrcise of subjechatter

jurisdiction. As such, the standard relative to a Rule 12(b)(6) motion applies, and mandates that

1 Maria Associatedirst filed a Motionto Dismiss on March 23, 2015. ECF No. 6. However, this motion was
rendered moot by the filing of the Fi'sinended Complaint. ECF No. 13
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the court treat the complaistwellpleaded jurisdictional facts as true and view them in the light

most favorable to the plaintiffovic v. U.S. R.R. Ret. Bd., 2013 WL 4829225, at *2 (WHa.

Sept.10, 2013)(citing NE Hub Partners, L.P. v. CNG Transmission Corp., 239 F.3d 333, 341

(3d Cir. 2001)). Dismissal pursuant to a facial attack “is proper only when the claim clearly
appearsd be immaterial and made solely for the purpose of obtaining jurisdiction or is wholly

insubstantial and frivolous.d. (quotingKehr Packages, Inc. v. Fidelcor, In626 F.2d 1406,

140841409 (3d Cir.1991)) (internal quotes omitted)Further, once theourt’s subject matter
jurisdiction over a complaint is challenged, the plaintiff bears the burden of prdvatg t

jurisdiction exists. Mortensen v. First Fed. Sav. and Loan 'As$49 F.2d 884, 891 (3d Cir.

1977);seeSixth Angel Shepherd Rescue IncWest 790 F.Supp.2d 339, 349 (E.DRPa.2011),

aff'd, 477 F. App’x 903 (3d Cir. 2012).
1. DISCUSSION

Maria Associatesrgues that th€irst Amended Complairghould be dismissed because
Plaintiff has failed to establish that he has standing to pursuddmiss. ECF No. 17 at 80.
Alternatively, MariaAssociatesasserts thaPlaintiff's allegations are too vague putit on
notice of the claims against itd. at 10-11. Each of these arguments will be considered.

A. Standing
“Before addressing the ‘migs’ of [Plaintiff's] claim, we must determine whether [Jhe

has constitutional standing to sue.” Green v. Joy Cone Co., 107 F. App’x 278, 279 (3d Cir.

2004). “Standing is a threshold jurisdictional requirement, derived from the ‘case or

controversy’ language of Article Ill of the ConstitutionPub. Interest Research Grp. of New

Jersey, Inc. v. Magnesium Elektron, Inc., 123 F.3d 111, 117 (3d Cir. 1997).




Three requirements must be met to establish constitutional star®egiujan v.
Defenders of Wildke, 504 U.S. 555, 5661 (1992). First, the plaintiff must
demonstrate an “injurin-fact.” SeeDanvers Motor Co. v. Ford Motor Co., 432
F.3d 286, 29291 (3d Cir.2005) (citingLujan, 504 U.S. at 56®1). The injury
must be concrete and particularizadd actual or imminent, as opposed to
conjectural or hypotheticalld. Second, the plaintiff must demonstrate “a causal
connection between the injury and the conduct complained kof.” Last, the
plaintiff must show that it is likely, not merely speative, that his or her injury
will be redressed by a favorable decisidd.; seealso Interfaith Cmty. Org. v.
Honeywell Intl, Inc., 399 F.3d 248, 2585 (3d Cir. 2005); Lloyd v. Hovensa,
LLC, 369 F.3d 263, 272 (3d Cir. 2004).

Doe v. Nat'l Bd. of MedExaminers210 F. App’x 157, 159 (3d Cir. 2006).

An injury is “concrete” if it is real, or distinct and palpable, as opposed to merely
abstract, and is sufficiently particularized if “it affect[s] the plaintifa personal

and individual way.”” New Jesey Physicians, Inc. v. President of the United
States 653 F.3d 234, 238 (3d Cir. 2011) (citing City of L.A. v. Lyons, 461 U.S.
95, 102 (1983)) (citing and quotingujan, 504 U.S. at 560 n.1). A harm is
“actual or imminent” rather than “conjectural or poghetical” where it is
presently or actually occurring, or is sufficiently imminent. The detetiun of
what is imminent is somewhat elastic, but it is fair to say that plaintiffs relying on
claims of imminent harm must demonstrate that they face a realistic danger of
sustaining a direct injury from the conduct of which they compldd.(citing
Babbitt v. United Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979)).

Blunt v. Lower Merion Sch. Dist., 767 F.3d 247, 278 (3d Cir. 20143.these “are noinere
pleading requirements but rather an indispensable part of the plaintiff's caseleaent must
be supported in the same way as any other matter on which the plaintiff bearsdire diu
proof, i.e.,, with the manner and degree of evidence requatethe successive stages of the
litigation.” Lujan, 504 U.Sat561.

Beyond these constitutional requirements, “the federal judiciary has alsocttherset
of prudential principles that bear on the question of standiBi.iht, 767 F.3d at 279. hese
prudential principles “serve to avoid deciding questions of broad social import where no

individual rights would be vindicated and to limit access to the federal courts to tistselibed



to assert a particular claim.”Ereeman v. Corzine, 629 F.3d 146, 154 (3d Cir. 2010) (quoting

Joint Stock Soc’y v. UDV N. Am., Inc., 266 F.3d 164, 179 (3d Cir. 200Iis sccalled

“prudential standing”

“requires that (1) a litigant assert his or her own legal interests ratinethitse of

third parties, (2) courts refrain from adjudicating abstract questionsdefpuiblic
significance which amount to generalized grievances, and (3) a litigant
demonstrate that her interests are arguably within the zone of intereatiethtto

be protected by the statute, rule, or constitutional provision on which the claim is
based.”

Freeman 629 F.3d at 154 (3d Cir. 2010) (quotixford Assocsv. Waste Sys. Auth. of E.

Montgomery Cnty., 271 F.3d 140, 145 (3d Cir. 20@it)ernal alterations omittgd

Maria Associates b&s it jurisdictional challenge solely on the assertion Blaintiff
has failed to establish the injury in fact element of constitutional standing. ECE/db5-10.
For the purposes of resolving the instant motitherefore, Plaintiff’s satisfaction ofthe
remaining elements of constitutional standing #relestablishmenof prudential standingyill
be assumed Given the stage of these proceedingkintiff has also pled sufficient facts to
establish an injury in fact.

“Under Title 11l of the ADA (“Title 1lI")], private plaintiffs may not obtain monetary

damages and therefore only prospective injunctive relief is availaBled&rson v. Macy’s, In¢.

943 F. Supp. 2d 53538 (W.D. Pa. 2013]citing Reviello v. Phila. Fed. Credit Union, No.-42

508, 2012VL 2196320, at *4 (E.D. Pa. June 14, 2012))Vhen. . .prospective relief is sought,

the plaintiff must show that he is ‘likely to suffer future injufgom the defendant's condiidb

establish an injury in fact. McNair v. Synapse Grp. Inc., 672 F.3d 213, 223 (3d Cir. 2012)
(quotingLyons, 461 U.S. at 105 As the threatened future injury must be imminent, “[p]ast
exposure to illegal conduct does not in itself show a present case or controvergingega
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injunctive relief. . .if unaccompanied by any continuing, present adverse effecld."at 223

(quoting O’Shea v. Littleton, 414 U.S. 488, 496 (1974))(alterations in origindl In the

specific context otlaims under Title 1ll, the facts must indicate that the plaintiff “is likely to
returnto the place of the alleged ADA violatibmo sufficiently establish an injury in fact.
Reviellg 2012 WL 2196320, at *4.

Courts have employed a varietytebtsto determine plaintiffs’ likelihood of returning to
the place of an alleged ADA violation. A number of courts, including this one, have applied a
“four-factor test,” which considers’ (1) the plaintiffs proximity to the defendaist place of
public accommodation; (2) the plaintgfpast patronage; (3) the definitiveness of the plaiatiff
plan to return; and (4) the plaintiéffrequency of nearby travél. Anderson 943 F. Supp. 2dt

539 @uotingHarty v. Burlington Coat Factory of Pennsylvania, L.L.C., N601923, 2011 WL

2415169, at *4 (E.D. Pa. June 16, 20Q1%¢ealsoReviellg 2012WL 2196320, at *4.This test
“is one of totality, and a finding in favor of the plaintiff does not require akgrrof all four
factors’” Anderson 943 F. Supp. 2d at 53quotingHarty, 2011 WL 2415169, at *7). Despite
its application in this andtber District Courts in the Third Circuithis test has yet to be adopted

by the United States Court of Appeals for the Third Circufiee Heinzl v. Boston Mkt. Corp.

No. 14997, 2014 WL 5803144, at *4 (W.D. Pa. Nov. 7, 201Additionally, theUnited States
Court of Appeals for the Fourth Circuit has notkdt the fourfactor testmay “overly and

unnecessarily complicdlethe issue at hand” in some casPaniels v. Arcade, L.PA477 F.

App'x 125, 129 (4th Cir. 2012)articularly “[a]t the pleadingstage, [whenjt is not in the

2 TheUnited State€ourt of Appealdor the Third Circuithas yet to consider the issue of standing in the specific
context of a Title 1l action.Heinzl v. Boston Mkt. CorpNo. 14997, 2014 WL 5803144t *4 n.2(W.D. Pa. Nov.
7,2014).
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province of the judge to decide the credibility of the plairgtifitated intent to retufnReviellg
2012 WL 2196320, at *5.

Courts not specifically adopting the fetactor test have appliedither thesomewhat
similar “intent to return test'or the “deterrent effect test.Heinzl, 2014 WL 5803144, at *b.
The intent to return testthree considerations avehether “(1) the plaintiff alleges past injury
under the ADA (encountering some kind of barrig®) it is reasonable to infer from the
complaint that the discriminatory treatment will continue; é)dit is reasonable to infer from
the complaint that, based on the plaingifpast frequency of visits and the proximity of the
defendans place of business to th@aintiff’s home, the plaintiff intends to return to this

location in the futuré. Id. at *5 (citing Camarillo v. Carrols Corp., 518 F.3d 153, 158 (2d Cir.

2008). By comparison, a plaintiff has suffered an injury in fact under the deterreritteftef
he is deterred from visiting a n@ompliant public accommodation because he has encountered

barriers to his disability there.ld. (citing Chapman v. Pier 1 Imports (U.S.) Inc., 631 F.3d 939,

950 (9th Cir. 2011)). Even under this test, the pldistiisserted ihtent to return to the
particular place or places where the violations are alleged to be occurring” is esmtiagss

element.|Id. at *6 (citing_Scherr v. Marriott Init’ Inc., 703 F.3d 1069, 1074-75 (7th Cir. 20L3)

Maria Associatesrguesextensively that the fotfiactor test should be applied and that
Plaintiff has failed to satisfy any of its elementSCF No. 17at 510. Consideringhe stage of
these proceedings, this argument fails. The overarching purpose of tHactourtest is‘to
determine the likelihood of the plaintiff returning to the place of the alleged AbDlaton.”
Anderson,943 F. Supp. 2d at 539Here, Plaintiff allegedhis specificintert to return to the

Property while staying in Pittsburghduring Augustof 2015 to attend aPirates game and



sometime during the 20185 hockeyseasorfor a RangersversusPenguinggame® ECF No. 15

19 1314. These welpleaded facts must be accepted as true at the pleadings Stagie, 2013

WL 4829225, at *2. As such, the fadhat Plaintiff does not live in the same state as the
Property,that hehas only been there on two occasions in the pasttheicheonly intends to

visit the Property once per yearare insufficient to undermine his specifically stated intent to
return SeeAnderson 943 F. Supp. 2&t 539 (*a finding in favor of the plaintiff does not
require alignment of all four factdijs There is no need to determine thelihood that Plaintiff

will return to the Property, because his assertions that he wilinrenust be credited.See
Reviellg 2012 WL 2196320, at *5 (“At the pleading stage, it is not in the province of the judge
to decide the credibility of the plaintiff's stated intent to return.”).

Having pleadedsufficient facts to establish that heants to return to a place of public
accommodation where heas previously prevented from enjoying tlaeilities equallydue to
disability-based barrier which continue toexist, Plaintiff has established standing bring a
Title 1l claim.* The Motion to Dsmisswill be denied without prejudice tthe right to renew

argumentsoncerning standing by motion for summary judgntent.

¥ This Court offers no opinion as to whett@aintiff's current allegations concerning his intent to return to the

Property while attending a Pengsihockey game sometime during the 2a¥b season will be sufficient to
maintain standing at the summary judgment phase as his intended ttgntbaPirates game in August 20450
longe in the future.

* Although not raised here, this determination would be the same underthitintent to return or deterrent effect
tests.

® This dispositionobviates the need to consid&aintiff's arguments that the fodiactor test violates thEommerce
Clause and the fundamental right to interstate travel and is in@orisigth the express language of the ADBRCF
No. 21 atl7-21.
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B. Specificity of Allegations

Having determined tha®laintiff has established standing to sue, the sufficiendyif
allegations must now be considereditle Il dictates that “[n]o individual shall be discriminated
against on the basis of disability in the full and equal enjoyment of the goodsesgfadilities,
privileges, advantages, or accommodations of any place of public accommodadion gBrson
who owns, leases (or leases to), or operates a place of public accommodation.” .@&2 U.S
§12182(a) (1990). To state @mima facie case under Title Ill, “a plaintiff must show ‘(1)
discrimination on the basis of a disability; (2) in the full and equal enjoyment of the, goods
services, facilities, privileges, advantagewx accommodations of any place of public
accommodation; (3) by the public accommodation’s owner, lessoperator.” Anderson 943
F. Supp. 2dat 542-43 (quotingHarty, 2011 WL 2415169, at *9). In a single paragraph
unsupported by legal citation, Maressociatesargues thaPlaintiff has plel inadequate “detail
as to the precise areas of the Property that are allegedly deficient,” and as, ahe&uit
Amended Complaint'allegations “are insufficient to put [Maridssociatek on notice of the
claims against it.” ECF No. 1at10. This argument is without merit.

“Federal Rule of Civil Procedure 8(a)(2) requires only a short and plaimstatefthe

claim showing that the pleader is entitled to relief, in order to give the defendambtiee of

what the claim is and the grounds upon which it réesBell Atl. Corp. v. Twombly, 550 U.S.
544, 555 (2007{internal citations omitted). Of cours@ll civil complaints must contain ‘more

than an unadorned, tuefendant-unlawfullfparmedme accusation.” Fowler v. UPMC

Shadyside 578 F.3d 203, 210 (3d Cir. 2009) (quoting Ashcroft v. Igbal, 556 U.S. ®&2,

(2009). To satisfy Rule 8,however,a complaint need only contain sufficient “factual
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allegations [to] suggest that the plaintiff has a plausHale opposed to merely conceivable

claim for relief.” W. Penn Allegheny Health Sys., Inc. v. UPMC, 627 F.3d 85, 98 (3d Cir.

2010). This “notice pleading standard.applies in all civil actions, unless otherwise specified

in the Federal Rules or statutory law. Thomas v. Independence Twp., 463 F.3d 285, 295 (3d Cir.

2006). No such law requires a heightened pleading standard in Title Il actions.

Under the notice pleading standaRlaintiff has pled sufficient detail concerning “the
precise areas of the Property that are allegedly deficient” to survive tiigngeMotion to
Dismiss. ECF No. 1At 10. With respect to “architectural barriers. which hindered his
access to the PropertyPlaintiff alleges that “throughout the Property” he encounte(&y:
“inaccessible parking designated for disabled.uselue to excessive slopes and pavement in
disrepair within the parking spaces and thegeas aisl€'s (2) “inaccessible curb ramps . due
to excessive slopes, steep side flares and lack of smooth trariseieté3)inaccessible routes
along the pedestrian way between parking designated for disabled use anchteatraaces to
the stoes. . . due to excessive slopes and rough pavement.” ECF Mal85

Despie the argument thatallegations of barriers “throughout the Property” are
impermissibly vagueECF No. 17at 2 n.2, they contain “enough facts to raise a reasonable

expectatiorthat discovery will reveal evidence of the necessary eleiméit. Penn Allegheny

Health Sys., Inc., 627 F.3d at 98 (internal citations omitted). While the First Amended

Complaint lacks details as to which specific disabled use parking spaces, curb @amips,
pedestrian routes are at issne¢hese particular allegationthey areassertedo be somewhere on
the Property. ECF No. 1% 18 Further,Plaintiff separately avers that he “was completely

prevented from utilizing the disabled use parking spaces near DiBella’s Subs dule tancps
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protruding into the disabled use parking spaces there.” ECF Npol85Even Maria Associates
concedes that this barrier is “specifigadentified in the First Amended Complaiht ECF No

17 at 2 n.2. Consideringhese allegations together, the First Amended Comptaintains
sufficient facts regarding allegedly deficient areas of the Propertyotoder MariaAssociates
with fair notice of the claims against it and the grounds upon which they rest. At thmglead

stage, this is all that is requireth re Ins. Brokerage Antitrust Litig618 F.3d 300, 314 (3d Cir.

2010)(citing Twombly, 550 U.Sat 555).
V. CONCLUSION
For the reasons stirth above, the following Order is entered:
AND NOW, this 6™ day of October,2015,IT IS HEREBY ORDERED that the Motion
to Dismiss First Amended Complaint fildmy Defendant Maria AssociateECF No. 16, is
DENIED without prejudice tdheright to renew arguments concerning standing by motion for

summary judgment.

/s/ Maureen P. Kelly
MAUREEN P. KELLY
CHIEFUNITED STATES MAGISTRATE JUDGE

cC: All Counsel of Rcord Via CMECF
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