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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JODY SCHULTZ

Plaintiff, Civil Action No. 15-848
Chief Magistrate Judge Maureen P. Kelly
V.
Re: ECHFNo. 41
DEPARTMENT OF UNITED STATES
AIR FORCE,National Guard Bureau

Defendant
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OPINION

KELLY, Chief Magistrate Judge

Jody Shultz“Plaintiff’) has brought this action against the Departmerdrofed States
Air Force, National Guar@ureau(“Defendant”) allegingthat she was not hired for a position
as a social workdsecause of her age, in violation of thge Discrimination in Employment Act
(“ADEA”), 29 U.S.C. § 621et seq. Presently before the Court is Defendanvotion for
Summary Judgment. ECF No. 41. For the reasons that follow, the Motion will be granted.
l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff is a 62yearold woman with aBaclelor of Artsdegree inCriminology and a
Master's degree irEducational CounselingECF No. 4311 %3. She is also a certified
professional counselod. T 4.

Between 2011 and March 2013, Plaintiff was emplogedheDirector of Psychological
Health by Optimization Consultinga private contractor that provided counseling and other
mental health servicefor the Air National Guard, 171Air Refueling Wingin Coraopolis,

Pennsylvanialn March 2013, Goldbelt Glacier HealitiGoldbelt”) took over the contract at the
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172 Air Refueling Wing, but Plaintiff continued to senas theDirector of Psychological
Health While employed in this position for Goldbelt, Plaintiff did not have any emptoyee
working under herld. 1 10.

Sometime m 2014, Paintiff learned that Defendarglanned to end its contraetith
Goldbelt on January 31, 2015, and provide its own counseling sendc8%.11-12. Thereafter
Plaintiff started to seek other employmantd applied for jobs posted on the USAJO@Bbsite
Id. § 17. She applied fawo positions with the Veterans Administratiand a position as a
psychologist with theéAir Force Id. Y 18, 20. She submitted each application through the
USAJOBS websiteld. Plaintiff was not selectefbr these positiondd. 1119, 20.

On September 28, 2014, Plaintiff submitted an online application vid$#eJOBSweb
site for a social worker position with the Air Force (JoBnnouncement NumbeAFPG
MEDEH-1068623-0185)ld. 1 21.There were vacanes for the position throughout the country,
including in Coraopolisld. I 22 Theannouncement was advertised witpen periotl of April
1, 2014, to September 30, 2014, and applicants were advised that “[tlhe length of time [their]
application[s] will renain active will vary based on the closing date of ghiblic rotice.” Id.

1 24.The basic requirements for tpesitionincluded a “master’s degree in social wordm a
school accredited by the Council on Social Work Educatith.y 23 Prospective pgplicants
were also required to have a “Clinical Social Work license to practice indepenfilentlg U.S.
jurisdiction.” ECF No. 454 at 20. According toa declaration byChristine Ross, the Human
Resource Specialist for the Air National Guard, “social workers were charadtextsz 0185
series employees, and the federal hiring guidelines administered rihitbieg Office of
Management and Budget . . equired such employees to have a master's degree in social

work[.]” ECF No. 455 { 4. In addition, since “social workers would be working independently



at each National Guard Wing where they did not have the benefit of other sociatsmeitken
their unit to consult . . . the Air Force elected to add the additional hiring requiremieeatha
socid worker must have a ‘Clinical Social Work license[.ld. For reasons unexplained in the
record,no social workersverehired from Job Announcement Numid&PGMEDEH-1068623-
0185. ECF No. 43 § 27. Thus, “all applications submitted under this announcemesat
terminated and not carried over to subsequent job postings or social worker \saeatitrethe
Air Force.”ECF No. 45-5 1 4.

After the “open period” fothe firstannouncement ended, the Air Force posted another
announcementor a cial worker paition with an “open period” from October 1, 2014, to
March 31, 2015 (Job Announcement Number ARREDEH-1219383-0185)ECF No. 43f 28.
Thejob announcement set forth the requiremdémésthe prospective applicant have a “master’s
degree in social work from a school accredited by the Council on Social Work Educattbn’
“Clinical Social Work license to practice independently from a U.S. jutisdi¢ 1d. 71 30631.

In order to apply, applicants were requiredctamplete an application package onlirtettse
USAJOBS website by 11:59 PM (EST) on Tuesday, March 31, 204.5] 33. This package
was to include a resume, occupational questionnaire, transcriptsiraggn/license, and
veterans’preference (if applicable)d. {1 34. The announcement madkear that an applicant’s
“application package (resume, supporting documents, and responses to the questiotiriare) wi
used to determined [her] eligibility, qualifications, and quality ranking for gbmstion.Please
follow all instructions carefullyErrors or omissions may affect your rating or consideration for
employment.”Id. § 36. The job announcement also notified the applicant that it was “the
applicant’s responsibility to verify that the information entered, uploaded ed f@e., resume)

is received, accurate and submitted by the closing déde J 35.



Plaintiff did not submit an application for this jeimnouncementd. § 38. She testified
that she thought the application she submitted regar@mgAnnouncement NumberFRG
MEDEH-1068623-0185n September 2014 would be considered for this vacancy because “[i]t
was for the same position” and the two announcements ‘weneled the sameECF No. 521
at 5 Plaintiff did, however, send a letter dated December 23, 2014, to Coldareick
Cunningham, whehe understood to be the selecting official for the social worker poSitibn
at 25.1In the letter,Plaintiff advisedColonel Cunninghanthat she “wish[ed] to retain [her]
position as Wing Director of Psychological Heaor the 171 ARW' Id. Moreover, in a e-
mail dated February 9, 201&nd addressed to Cunningham and various others with miltary e
mail addresses (and cc’d to Plaintiff's counsel), Plaintiff wrote, “Tlo IAam interested in a
position with the Air Force/Air NationalGuard in my capacity as an LPC effective
immediately.”ECF No. 45-8 at 9.

On January 7, 2015, Plaintiff received a letter formally notifying her that Gtklbel
contract would be ending on January 31, 2@l that her employment would be terminated on
that date ECF No. 437 13. On January 29, 2015, Plaintiff sent anagl to “[a]ll [m]embers” of
the 17%' Air Refueling Wing, letting them know that January 30 would be her lastidiafy.15
“I'm not leaving because | want to and I'm not being fired[,]” she wrtite:The position is
changing and | don’t have the correct credentials to change witl.iBy that, Plaintiff meant
that she was told that she could not retain her position because she was not a socidE@brke
No. 521 at 2

Three people were eventually referred to the selecting official for the soci&kmvor

position at the 171 Air Force Refueling Windisted in Job Announcement NumbeFRG

! According to Ross, the human resource specialist, the selecting officiattuadly Colonel
Gregg A. Perez. ECF No. 53-1 1 4.



MEDEH-1068623-0185Matthew J. @Irymple, Joshua M. Hudson, and Bonnie B. Shi#HZF
No. 43 1 41. Dalrymple, who was born in 19%#as selected for the positi@amd began work on
April 5, 2015 Id. Y 46. He is a U.S. Army veteran with a master's degree in social amork
previously worked as a social worker the Department of Veterans Affairld. 1 4748.

On February 5, 2015, Plaintiff, through her attorney, faxed a letter fdatienal Guard
to “request EEQounselling leading to a formal complafor age discrimiation —failure to be
hired by Air National Guard/US Air Force as of February 1, 2015.” ECF N& 4628 On
February 19, 2015, Plaintiff submitted'@harge of Discriminatiohto theAir National Guard
alleging that she applied for a positifam which she was qualified but was rioted because of
her age ECF No. 4499 3-5. She indicatedhereinthat the alleged discrimination took place
between February 1, 2015, and February 12, 201%.4.

Plaintiff's request for EEO counseling was eventually brought to the iatiesftKenneh
Vybiral, the Equal Employment Manager and Equal Opportunity Advisor for the Pennaylvani
National Guardld. § 2. On March 13, 2015, Vybiral sent amnail to Plaintiff's counselvith
“the forms that a[n] EEQcounselor would have to speak to complainfaiout], and assist
with.” ECF No. 457 at 7. Vybiral asked Plaintiff’'s counseéb returnthe formsto him once they
were completedd. The completedorms werereturnedon March 19, 2019d. at 8. Thereatfter,
Vybiral “contacted theesidentEEO Counsebr at the 17% Air Refueling Wing and had him on
standby to counsel and assist [Plaintiff] with her EEO conceBGFNo. 459 { 4.

At some point thereafter, Vybirdlada phone conversation with Plaintiff's coungel.
According to Vybiral, he attempted to schedule an EEfOunseling session, but Plaintiff's
counsel “refused to permit anyone to speak to [Plaintiff] (regarding EEO @mmsor

otherwise) and requested that all documentation in [Plaintiff's] case bessedr® him.”ld.



Plaintiff's counsel has submittedhaffidavit’ in which he states that he “informed Mfybiral

that [his] standard procedure is to ask that the interview be done by written intanesgahich
should be routed through [his] office.” ECF No.-57] 6. Plaintiffs counselsays that he has
“followed this procedure . . . in hundreds of EEO and EEOC investigations without issue or
problem[,]” and, as he recalls, “Mr. Vybiral did not indicate that this procedure was
unacceptable.1d. 1 #8. However, no interrogat@s were ever sent and the matter was never
assigned a case numbé&t. T 9. According to Vybiral;’case numbers are generally assigned
when the matter enters the formal stage which occurs after initial couf$elEBQF No. 459 1

5. However, because #flaintiff's “refusal to participate in EEO counseljriger case was not
processed any furthénd.

Plaintiff initiated this action on June 29, 2015, naming both Goldbelt and the Air Force as
Defendants. ECF No. 1. On February 19, 2016, Plaintiff fil&digulation of Dismissal as to
Goldbelt. ECF No. 26. Following the close of discoveryjrfif filed a Motion to Amendthe
Complaint to conform to the evidence, in which she sought “to add her not being selected from
the Fall 2014 USA Jobs online application process as well as the February -posting of the

same exact position.” ECF No. 32. Defendant opposed the motion. ECF No. 34. On June 10,

2 Defendant’s request to strike the affidavit submitted by Plaintiff's counsd#rigedfor two
reasonsFirst, contrary tohe affidavits in the cases cited by Defendant, this affida\aased on
Attorney Sanders’s firsthand knowledge of the conversation and is entitled idecatisn.See
Brillhart v. Sharp Civ. A. No. 071121, 2008 WL 2857713, at *1 (M.D. Pa. July 21020
(explaining that attorney affidavits are permissible under Fed. R. Civ. P. S8(#)gaas they are
based on personal knowledg&econd while the Rules of Professional Conduct “prohibit an
attorney from acting as botmaadvocate and witness at I id., “the [Rules] do[] not
delineate rules of evidence but only[kébrth strictures on attorney condiicUnited States v.
Birdman 602 F.2d 547, 556 (3d Cir. 1979.Hus, it is the settled rule in this Circuit and in most
jurisdictions that anteorney is not inompetent as a witness at triayt that admission of such
testimony is a matter largely for the discretion of the trial coud. The Court finds it an
appropriate exercise of discretion to allow Attorney Sanders to effelencethrough his
affidavit on the narrow issue of whether Plaintiff exhausted administrativedies
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2016, the Court issued an order denying the motion. ECF Nd?I8mitiff filed a motion for
reconsideratin, ECF No. 36, which the Court also denied, ECF No. 39. Defendant’s Motion for
Summary ddgment followed on August 19, 2016. EGIo. 41. TheMotion has been fully
briefed and is ripe for disposition.
Il. STANDARD OF REVIEW

Federal Rule of Civil Procedurg6(c)(2) provides that summary judgment shall be
granted if the “pleadings, the discovery and disclosure materials on file, padfidavits show
that there is no genuine issue as to any material fact and that the movant is erjtitdgthtent
as a mder of law.” Rule 56(e)(2) further provides that when a motion for summary judgsent i
made and supported, “an opposing party may not rely merely on allegations or dersabsvim it
pleading; rather, its response mbgt affidavits or as otherwise provided in this rakt out
specific facts showing a genuine issue for trial. If the opposing party doe® mesmond,
summary judgment should, if appropriate, be entered against that party.”

A district court may grant summary judgment for the defendant when the plairgiff ha
failed to present any genuine issues of material Faxt.R. Civ. P. 56(C). The moving party has
the initial burden of proving the absence of evidence supporting thenaeimg partys claims.

Celotex Corp. v. Catrett77 U.S. 317, 33QL986);UPMC Health Sys. v. Met. Life Ins. Co., 391

F.3d 497, 502 (3d Cir. 2004).

The burden then shifts to the norovant to come forward with specific facts showing a
genuine issue for trial. FedR. Civ. P. 56(e). The nomoving party must go beyondeh
pleadings and show specific facts by affidavit or by information contained fieti@locuments
(i.e., depositions, answers to interrogatories and admissions) to meet his burden raf provi

elements essential to his clai@elotex 477 U.S. at 3225ee alsd&aldana v. Kmart Corp., 260




F.3d 228, 232 (3d Cir2001). The nommoving party “must present more than just bare
assertions, conclusory allegations or suspicions to show the existence of a gmugriG©arcia

v. Kimmell, 2010 WL 2089639, at *1 (3@ir. 2010) (quotindPodobnik v. U.S. Postal Serv., 409

F.3d 584, 594 (3d Cir. 2005)

When considering a motion for summary judgment, the court is not permitted to weig
the evidence or to ake credibility determinations; instead, it is limited to deciding whether there
are any disputed issues andsd whether they are both genuine and material. Anderson Vv.

Liberty Lobby, Inc, 477 U.S. 242, 255 (1986). The court must consider the evidence, and all

reasonable inferences which may baver from it, in the light most favorable to the non-moving

party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574(1%8B6). A fact is

“material if its resolutionwill affect the outcome of the case under applicable mderson
477 U.S. at 248A dispute of material fact is “genuihé the evidence is such that a reasonable
jury could return a verdict for the non-moving paits.at 247-249.
1. DISCUSSION

Defendant advancebreearguments in support ofsi motion for summaryjudgment It
argues thafl) Plaintiff failed to exhaust administrative remedi@y Plaintiff cannot establish a
prima facie case of discrimination because she nesabmitted an application fodob
Announcement Number AFRRIEDEH-1219383-0185%nd, in anyevent, was not qualified for
the position because she did not have a master’s degree in social work and asolmtabork
license; and (3) assuming that Plaintiff could establighiraa facie case, she nonetheless cannot
establish pretextDefendans arguments are well taken. The Court finds that Plaintiff did,
indeed, fail to exhaust her administrative remedies. Alternatively, sh&aihes to establish a

prima facie case of age discrimination.



A. Failure to Exhaust Administrative Remedies

The ADEA does not expressly require exhaustion of administrative res&xdifederal
employees or prospective federal employé@astheUnited StateSupreme Court has explained
“[Section] 15 of the ADEA provides two alternative routes for pursuing a claim of age
discrimination. An individual may invoke the EEOC’s administrative process and kahencivil
action in federal district court ifs]he is not satisfied witjher] administratie remedies.

Stevens v. Dep’t of Treasury, 500 U.S. 16 §1991) (citing 29 U.S.C. § 633a(b) an(t)).

Alternatively, such an individualcan decide to present the merits[loér] claim to a federal
court in the first instangéas long as sheas giventhe EEOC at least 30 days’ notice radr
intent to file suitand the suit is filed within 180 days of the discriminatory ktt(citing 29
U.S.C. § 633a(d)).

Here, Plaintiff started down the first route when, through her attorney, she lfexiedtér
to the National Guard requesy EEO counselingHowever,for reasonghe parties disputeshe
never obtained a final decision from the agency. The question, then, is whethii ®tailure
to complete the administrative procegells doom for this &on.

Relying on thedecision ofUnited States Court of Appedibr the Third Circuitin Purtill
v. Harris 658 F.2d 134, 138 (3d Cifl981) Defendant argues that ‘fihg a civil action in
Federal Court prematurely or prior to completion of this @ede grounds for dismissaECF
No. 42 & 5. “The ADEA issilent on whether a plaintiff who has started the administrative
process . . . must reasonably pursue the process, as an exhaustion requirement woulg ordinari
entail.” Rann v. Chao, 346 F.3d 192, 195 (D.C. Cir. 2003) (citations omiedher,there is a

split among the circuits on this issugeeBankston v. White 345 F.3d 768, 7724 (9th Cir.

2003); Stevens 500 U.S. at 41 (declining to resolve tharcuit split). In Purtill, however,the



Third Circuit held that “aplaintiff bringing an action under section 15 of the ADEA must
exhaust the administrative remedies he has chosen to pursue before filingbs8ui.2d at 135.
The plaintiff in Purtill argued that he was excused from exhanos‘because 180 days [dg
passed since he filed his administrative complpjfitend the EEOC had still not rendered a
decision.ld. at 138. But the Third Circurejected that contentionWere this a Title VII claint
the Third Circuitexplained,‘we would agree with his position because 42 U.S.2000e-16(c)
provides that a plaintiff may proceed to district court 180 days after filirgrgolaint with the
EEOC. Conspicuously absent from the corresponding section of the ADEA, 29 8/ &38a(c),
is a similar provision allowing suit in the absence of a final decision by the EBQC*[I] n
addition to evident congressional infgfitthe Third Circuit found that “prudential reasons”
supported its holding:
Allowing a plaintiff to abandothe administrative remedies he has initiated would
tend to frustrate the ability of the agency to deal with complaints. All partisipan
would know that at any moment an impatient complainant could take his claim to
court and abort the administrative proceedings. Moreover, such a course would
unnecessarily burden courts with cases that otherwise might be tedninate
successfully by mediation and conciliation. Absent an indication of contrary

congressional intent, we will not countenance circumventing th@natrative
process in this manner.

Plaintiff does nofjuarrel withthis requirement.Instead, ke argues that “there is at least

% The continuing viability ofPurtill has, however, been called intuestionby subsequent
amendments to thEEOC’sregulationsAs one district court in this Circuhias explained,the

Purtill decision came before the 1992 revision of the statuteplementing regulations, which
currently treat ADEA claims the same as Title VII claims with regard to the altermdtoging

out of the administrative process after 180 dagdadjem v. CuompCiv. A. No. 966576, 1997

WL 700511, at *2 (E.D. Pa. Oct. 30, 1997) (citibg Fed.Reg. 12634 (April 101992)). That
revisionwasa direct response tdhe exhaustion of remedies problem raised by the decisions in
Purtill v. Harris 658 F.2d 134, 137 (3d Cir. 1981). and other cases.” 57 F&kg. 12634. th

holding that exhaustion was required under the regime prevailing prior to this 19%@netvis

Purtill court had reasoned that there was nothing in the relevant section of the ADEA that was
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a genuine issue of material fact as to whetherBB© failed to perform its statutory duty by
conducting the initialcounseling via writtennterrogatories. ECF No. 49at 12. Defendant
counters that Plaintiffs counsel's “insistence upon following his own preferocense of
administrative exhaustion must be rejected, and his failure to cooperate witlorég EEO
cownseling procedure constitutes a failure to exhaust administrative remé&di#sNo. 53at 2
3.

The Court agrees with Defendant thabthing in the regulations suggests that the
preferred approach of Plaintiff's counsehterview by interrogatory-is asuitable alternative to
the “initial counseling session” contemplated2®/C.F.R. 8 1614.105(b)(1). Nor does anything
in the Commission Management Directives, with whielBO counselors must comphyhen
conducting counselingso suggestid. 8 1614.105(c) In view of these consideratiorsnd
irrespective of what Plaintiff’'s counsel may have done in prior cases, Defdrathevery right
to insist on formal compliance with the regulations. Even if, as Plaintiff claimbgjraly
“acquiesced” in the request Blaintiff's counsel to conduct the counseling via interrogatories,
when the interrogatories were not forthcoming, counsel could have reached out td ¥ybira
attempt to resolve the matter, rather than doing nothing to pursue the claevdoal snonths.
Counsel could have also formally abandoned the administrative proceedings and Iserved t
EEOC with notice of intent to sue, which would have opened the door to the filing of this suit

SeeSisco v. JewellCiv. A. No. 1408057, 2015 WL 11182028, at *8 (Briz. Jan. 29, 2015)

comparable to the Title VII provision allowing suit after 180 days, and that nothing in the
legislative history explained the differerntéladjem, 1997 WL 700511, at *2. Under the
current regulatins, though, that difference no longer exigts.a result,t is not clear that the

Court of Appeals would reach the same conclusion today were it faced again withuéhéd iss
faced inPurtill. But seeSlingland v. Donahoe, 542 F. App’x 189, 193 (3d 2013) (applying

the exhaustion requirement, though without mention of the amendments to the regulations);
Haines v. Adm’r, U.S. Fed. Transit Admin., 579 F. App’x 63, 65 (3d Cir. 2014) (same).
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Instead, the clainvas allowed to remaim administrative limbpand“there was no faetinding
or attempt to resolve Plaintiff's claim prior to filing suit[ld. Because Plaintiff effectively
abandoned the administrative processead of taking any affirmative steps to resolve her claim,
“[i] t cannot be said that Plaintiff cooperated with the administrative processdstigating her
claim” Id. Defendant is, therefore, entitled to summary judgment.

B. Plaintiff's Prima Facie Case

Assuming,arguendo, that Plaintiff's failure to complete the administrative process is
excusable Defendant isnonetheless entitled to summary judgment because Plaintiff has not
established g@rima facie case of age discriminatiofiTo make out gorima facie case of age
discrimination in a case of failure to hire, plaintiff must show 1) {efite belongs to the
protected class, 2) thgslhe applied for and was qualified for the job, 3) that degpite]
gualifications[s]he was rejected, and #at the employer either ultimately filled the position
with someone sufficiently younger to permit an inference of age discrioniattowle v.

C & C Cola, a Div. of ITFCont'l Baking Co., 868 F.2d 59, 61 (3d Cir. 19885 Defendant

correctlycontendsthere is no evidendahat Plaintiff actuallyapplied for the position in gggon
or that she was qualifiefdr the position.
1. Failure to formally apply
As already noted, in order to establisprama facie case, a plaintiff must have “applied

... for a job for which the employer was seeking applicantsMUrray v. Beverage Distrib.

Ctr., 533 F. App’x 98, 102 (3d Cir. 2013) (quoting McDonnell Douglas Corp. v. Green, 411 U.S.

792, 802(1973)). The United State€ourt of Appealdor the Third Circit has “held that failure
to formally apply for a job will not automatically bar a plaintiff from establistammima facie

case for discriminatory hiringMurray, 533 F. App’xat 102 (citing_ EEOC v. Metal Serv. Co.
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892 F.2d 341, 348 (3d Cit990)).In such case, however, a plaintiff stithust show thafs]he
made every reasonable effort to conyegr] interest in the job t¢her] employef,] [s]he was
deterred from applying by the employ&discriminatory practices and would have applied for
the position but for those practices,[sjhe had a genuine and real interest in the position but

reasonably believed that a formal application would be futile.”(citing Newark Branch,

NAACP v. Town of Harrison, 907 F.2d 1408, 1415 (3d Cir. 1990)).

Plaintiff does not dispute that she did not apply via USAJOBSIdbr Announcement
Number AFPGMEDEH-1219383-0185Instead, she argudbkat she “made every reasonable
effort to convey her interest in tip@sition to the DefendantECF Na 49at 5. She points to the
fact that shepreviously submitted an application for Job Announcement NumbEP@
MEDEH-1068623-018%n USAJOBSon September 28, 2014, two daysforethe end of the
“open period” for thatamouncementsenta letter to Colonel Cunningham stating that she
wished to continue to serve in the same capacity in wsieghhad been servingsubmitted
several letters of recommendatidaring the “open period” for the secoadnouncementand
sent theFebruary 9, 2015,-mail to various individuals expressing her interest in obtaining a
position with the Air Forceld.

These actions do not satisfy the standaatdforthin Metal Service Companyhere, the

plaintiffs did everything reasonably possible to convey their interest in agptgr a job by
‘follow[ing] precisely the procedure established by [the employer] for howsampapplies for a

job at the company. Murray, 533 F. App’x at 103 (quotinlyletal Serv.Co, 892 F.2d at 349).

Here, by contrast, Plaintiffid not take any steps toward complying with themal application
requirements forJob Announcement Number AFMMEDEH-1219383-0185 which were

explicitly set forth in theannouncementBecause of thexpresslanguage in thdirst job

13



announcement, Plaintiff knew or should have known that the application she submitted in
September wouldhot beheld overfor consideration for the second posting, irrespective of
whether the two announcemendgalt with the same positiorin order to applyfor Job
Announcement Number AFRRIEDEH-1219383-0185applicants were required to complete an
application package online at the USAJOBS website by 11:59 PM (EST) on Tuesdaly,3,
2015. ECF No43 1 33. Tle package was to include a resume, occupational questionnaire,
transcripts, registratidicense, and veterans’ preference (if applicablg). 1 34. The
announcement made clear that an applicant’'s “application package (resume,tirsyppor
documents, and responses to the questionnaire) will be used to determined [Hzh}yeligi
gualifications, and quality ranking for this positionld. { 36 The job announcement also
notified the applicant that it was “the applicant’s responsibility to verify that ttoeniation
entered, uploaded or faxed (i.e., resume) is received, accurate and sutwrittedlosing date.”

Id. 1 35.All that Plaintiff hadto do to express her continued interest in the position was upload
the required documents USAJOBSwhen she saw the secoadnouncement yet she failed to

do so.

Plaintiff's failure to apply for thepositionwas notovercome by the letter she sdat
Colonel Cunningham or thereail she sent on February 2015. In those communications,
Plaintiff made no mention that she wanted to apply for the vacant social worker position. She
only discussed her geral interest irobtaining a position with Defendanthat was not enough.

SeeSmith v. J. Smith Lanier & Co., 352 F.3d 1342, 1345 (11th Cir. 20@3y€heral interest in

being rehired without submitting an application is not enoughwhen the defendamployer
has publicized an open positin.Since Plaintiff did notapply for the position posted in Job

Announcement Number FPGMEDEH-1068623-018%and she did notlo morethan express

14



interest incontinued employmentonstruing theéacts in the light most favorable to the Plaintiff,
she has failed to make out the first part of the second prongpoifma facie case of age
discrimination. Thus, halaim is subject to summary judgment
2. Lack of required qualification

Even assmning that Plaintiff applied for the position at issue, she has not adduced
evidence that she was qualifigdr the position It is undisputed that one of the “basic
requirements” for ta social worker position wasmaaster’'s degree in social worRrospegve
applicants were also required to have “[a] Clinical Social Work license to pradmsgendently
from a U.S. jurisdiction.’'Matthew Dalrymple, ie applicant Defendant hired for the positain
the 17£" Air Refueling Wing possessed both of thegealifications ECF No. 43 { 7.Plaintiff
did notposseseither a master’s degree in social work accredited by the Council cal B6mik
Education nowas she “an accredited social worker.” ECF No. 43 fA\H.a result Plaintiff

cannot establish prima facie caseof discrimination SeeSchaffner v. Glencoe Park DisP 56

F.3d 616, 620 (7th Cir. 2001).

Plaintiff argues, however, that she should be deemed qualified beshesperformed
the duties of the position for four years whdeployed by indpendent contractors and was
commended by the Air Force for her performdrjteECF No. 49 at 7These facts arentirely
irrelevant as Plaintiff herselappeared taoecognize when she told her-amrkers that “[t]he
position [was] changing” and she ladkihe “correct credentials to change with-t& master’s
degree in social work and a social work licenBefendant had every right to make these
credentials a requirement for the jobWhat the qualifications for a position are, even if those
gualificaions change, is a business decision, one courts should not interfefeGatence v.

Eagle Food Citrs., 242 F.3d 759, 765 (7th @DO01) It is simply not the Court’s job totéll

15



employers what the requirements for a job must loe.”

Plaintiff also attempts to create a genuine issue of material fact regarding whether sh
was qualifiedby arguing that Defendant hired “a number of individuak social workerswho
were, like Plaintiff, licensed professional counselorserathan licensed socialorkers[.] ECF
No. 49 at 56. However, according toChristine Rossthese employees were hired as
psychologicalhealthprogramspecialists, nosocial workers.ECF No. 541 3. Thus,Plaintiff’'s
argument fail$.

In sum, Plaintiff has thus failed to nka out the second part of the second prong of a
prima facie case of age discrimination.

IV.  CONCLUSION

For the foregoing reasons, Defendamiigtion for Summary Judgment will bgranted.

Accordingly, the following Order is entered:
ORDER

AND NOW, this2" dayof February 2017 IT ISHEREBY ORDERED that Defendant’s
Motion for Summary Judgment, ECF N41,is GRANTED.The Clerk of Court shall mark this
case CLOSED.

BY THE COURT:
/sl Maureen P. Kelly

MAUREEN P. KELLY
CHIEFUNITED STATESMAGISTRATE JUDGE

cC: All counsel of record
(via CM/ECH

* Because Plaintiff has not establishepriama facie case, tk Court need not consider whether
she has adduced evidence of pretext. The Court notes, however, that she relies on #meevery s
evidence that was insufficient to establish réma facie case in her pretext argument. Thus, the
Court’s prior analysis wdd apply with equal force were it necessary to reach the issue of
pretext.
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