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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CRAIG GENESS . CIVIL ACTION
V. . NO. 16-876

COMMONWEALTH OF
PENNSYLVANIA

MEMORANDUM

KEARNEY, J. July 29, 2020
CraigGeness is a fiftghreeyearold mentally disabled man who spent nearly ten years in
Fayette County custody (rather than in an appropriate facility supervised Berinsylvania
Departmenbf Human Servicgsawaiting arepeatedly postpondutkaring on hicompetence to
stand trial for a charged homicide the Commonwealth later conceded it could notAdteve.
spending months attempting to pursue an untimely civil rigtgsn filed in Fall 2016, his
experienced counsel persuaded our Court of Appeals to remand so we may explore & possibl
disabilities act claim against the Commonwealths counsel then sued several Commonwealth
parties before adding the DepartmanMarch 2019 under the Americans with Disabilities Act.
After we denied the Department’tion to dismiss last summer, Mr. Genagsiunsel negotiated
a $375,000 payment from the Department in exchange for releasing the Depateneoitinues
to proceedowards trialagainst theeemaining defendant€ommonwealth and Administrative
Office of Pennsylvania CourtdVe earlierdeniedMr. Geness’dirst motion for approval.
We todayevaluatea more fulsome attempt to persuade us éisedairness of aroposed
$375,000partial settlement After consideng the newly appointetimited Guardian’s sworn
representationsased orthe type of investigation we expected when we first denied this request

in December 2019, we approvedistipartial settlement in a July 16, 2020 OrderThis
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compensatiomaidin exchange for a release of one of three defendants providesdepalsited

into a special needs trusir his longtermor catastrophic care as it appears his present needs are
met by state programsdvir. Geness’s counsel believes he sapplement thepecial needs trust
with later recoveriefrom the remaining defendants.

The tougherquestion is how much of thgartial settlementill be paid into the special
needs trust. Alinustagree more money intdr. Geness’special needs trust is better tHass.
While we approve theartial settlement, we are not persuaded athéofairness otleductinga
forty percent contingent attorney’s fee without a valid agreement or to a quanturnfeseaward
for work with no relationship to the Department’s potential liabili§ounsel suggests a forty
percent contingency is fair compared to msestedtime. We ordered counsel to submit
timesheets for oun camerareview. Counsel respondedte does not maintain contemporaneous
time records but “reconstructdiem We find no basis to dispute the reasonableness of counsel's
normal hourly rate We did witness counsel’s efforts. He undertook a difficult case against the
Department and obtasa a fair partial settlementWe cannot guess whether he will recover
further. Based on our case management and witness to counsel’s efforts, we todayydietdt pa
to Mr. Geness’sounsel for the reasonable hours and costs incurred in obtainingéfe bethis
settlementfrom the Departmentwhich can be partially discerned from inappropriately
reconstructed billing. We also direct counsel to share with Mr. Geness in the &migesanable
payment owed to the new Limited Guardian fordxraordinary service.

We alreadypartially grantedhe parties’ motioio approve the settlement and reqditiee
Department pay the $375,000 to the escrow account of the Limited Guattider the
accompanying Orderé Limited Guardian shatlow pay a total of $116,883.57 to Mr. Geness'’s

counsel representing quantum meruit compensation for seasncbegasomble costdo dateto
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secure this settlementhis total compensatiomcludes $8,000 for the reasonable time invested
since counsel presented reconstructed bills nine months agaceodnts for our decision to
deduct $6,000 frorhis reasonable time to@munt for counsel’s 20% obligation to pay the Limited
Guardiars compromised feesThe Limited Guardian shathenpay his law firmthe $0,000
reduced invoicdrom the remainingsettlementfunds The Limited Guardian shall thesscrow
$5,000 inaninterest bearing escrow accodat future as yetunbilled fees andaostsbilled to
ensure Mr. Geness’s protection through the special needs trust including feesafmgcand
counseling on the trusthich shall be paid by the Limited Guardian only nsoitable evidence
of the reasonableness and necessity of these paymbatkimited Guardian shall thepprove
the tendeof the balance of the settlemdohdsof $223,116.430 the administrator of the special
needs trust and timely file a certificate of compliance with this distribution.

l. Facts!

Mr. Geness lived at an assisted living facility for intellectually disabled individoals
20062 On October 27, 2006, another resident fell from the facility’s front porch and evgntuall
died from his injuies3 Three contemporaneous records demonstrated the resident accidentally
fell, but police investigated, obtained a confession from Mr. Geness on November 16, 2006 and
charged him with aggravated assault on November 17,28fér the resident died of his injuries,
police charged Mr. Geness with criminal homicide.

Mr. Geness then entered custody and control of the Pennsylvania criminal juséoe sys
for nearly ten years without a trial. As our Court of Appeals observed, “[thenadiration of
justice went awry for [Mr.] Geness from the outsEthe state court did not schedule a preliminary
hearing for over five months.Mr. Geness’s public defender moved the Court of Common Pleas
of Fayette County for habeas relief, asserting police obtained Mr. Genasi&ssion in violation

of his constitutional right8.Fayette County Common Pleas Judge Leskinen declined to rule,

3
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opining Mr. Geness “was ‘not at the present time competent to stand tri&kii monhs passed
after his arrest before a state doctor performed a psychological examinationGéméss®

Described by our Court of Appeals as a “cycle of indifference” in the Court of Common
Pleas of Fayette County and the offices of its district attoamelypublic defenders, Mr. Geness
spent nearly ten years in pristhAfter finally being released onolle prossedcharges, Mr.
Geness’s attorney Bernadette Tummons met with Attorney Joel Sansoreeiss dipossible civil
rights suit on behalf of Mr. Geness. Attorney Sansone agreed to represent Mr. Geébesaght
a civil rights claim on his behalf. Attorney Sansone and Mr. Geness signed a contingent fee
agreement (“Fee Agreement”) providing a forty percent fee of the amounwekrgcbut it did
not include the later added defendant Pennsylvania Department of Human Services (the
“Department”). Attorney Sansone apparently did not consider a need for a limited guardian f
Mr. Geness. He presumably thought he could have an enforceable fee conlirdt. Beness
without an independent guardian’s review.

On June 17, 2016, Mr. Geness, represented by Attorney Sansone, sued the City of
Uniontown, Fayette County, arresting officer Detective Jason Cox, and the ownerssrdss’s
assisted living faility.**> He alleged they violated the Americans with Disabilities ¥dtis
constitutional rights under 42 U.S.C. § 1983 and the Fourth and Fourteenth Amendment for
malicious prosecution, false arrest, false imprisonment, reckless intiestjgaolation of Mr.
Geness’s right to equal protection as a disabled person; and for conspiracy under 42 U.S.C. 88
1983 and 1985; &lonell municipal liability civil rights claim** and, a state law claim for
intentional infliction of emotional distress. Many ofgkeclaims allow a court to order defendants
to pay reasonable fees and costs incurred by counsel for a prevailing plaintiff whoncenrsulate

the work effort.
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Detective Cox and the City of Uniontown moved to dismiss for failure to statéma’€la
Mr. Geness withdrew his claims against Uniontown during oral argument and we dismissed
Uniontown from the actioA® We dismissed the equal protection and malicious prosecution claims
against Detective Cox because we could not then determine if Detective j0pedequalified
immunity !’ Detective Cox answered Mr. Geness’s complaint, denying all claims and agsertin
affirmative defense® On February 10, 2017, we referred the case to medi&tibhe parties did
not resolve the casé. No guardian representdtf. Geness'’s interests in this mediation.

On March 1, 2017, Attorney Sansone voluntarily dismissed the owners of the assisted
living facility. Attorney Sansone then sought to amend the complaint to add the Commonwealth
as a defendant on an AmericanshaDisabilities Act claim. After our earlier rulings in the case
and Mr. Geness’s voluntary dismissal of defendants, only Detective Cox remaingefascdant.

Mr. Geness’s proposed amended complaint named only Detective Cox and the Comthafweal
Penrsylvania. We granted Mr. Geness leave to amend his complaint to remove his conspiracy
claim but denied him leave to add an Americans With Disabilities Act claim against the
Commonwealttt? Mr. Geness filed his amended complaint naming only Detective’*CaXe

granted Detective Cox’s motion for summary judgment and closed thé3daisetney Sansone

filed a notice of appedf: He sought to reverse our dismissal of the civil rights claims and reverse
our decision denying him leave to amend to add the Commonwealth as a defendant on a disabilities
claim.

In May 2017, after we closed the case and Attorney Sansone appealed, Attorney Sansone
asked Attorney Tummons for help to locate a suitable guardian for Mr. Genessegptt
Tummons located Attorney Karen Kiefer, a lawyer in good standing in Fayette Countydut

now resides in Stuart, Florida. Attorney Kiefer agreed to reprédenGenesgpro bono The
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Fayette County Orphan’s Court entered a decree on July 6, 2017 appointing Attorney Kiefer as a
“Limited Guardian of the person and Estate of Craig A. Geness for the spegiispuf assisting

in the prosecution of thiederal lawsuit and making decisions with regard to all matters related
thereto.?®

In August 2018, our Court of Appeals affirmed our dismissal of Mr. Genesd'sighiis
claims as either timbarred or insufficiently substantiated through discoéry.affirmed our
dismissal of Mr. Geness’s malicious prosecution clirBut it reversed our denial of Mr.
Geness'’s request to ameffdholding Mr. Geness’s proposed amended complaint to add
Americans with Disabilities Act and Due Process claims agdiesCommonwealth may not be
futile.?® It remanded to allow Mr. Geness to “reinstate his claims against the Commori#alth.

Mr. Geness filed an amended complaint on October 8, 2018 against the Administrative
Office of Pennsylvania Courts, the Commonwealth of Pennsylvania, judges of the Court of
Common Pleas of Fayette County, Fayette County district attorneys and a public d&fefader.

did not sue the Department of Human Services.

Six months later, we allowed Mr. Geness leave to amend his complaint tthedd
Pennsylvania Department of Human Services in March 3Fhding Mr. Geness’s second
amended complaint stated claims under the Americans with Disabilities Act against the
Commonwealth, the Administrative Office of Pennsylvania Courts, and the Departweent
ordered the parties to mediation. Mr. Geness and the Department reached sepdegment. We
stayed resolving summary judgment motions involving the Commonwealth’s potentiatyliabili
while our Court of Appeals evaluates the Administrative Office’s appeal afesual of its motion
to dismiss on immediately appealable immunity grounds. We are presenitiypguee decision

of our Court of Appeals and will then progress towards trial against remaining detendant
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We denied the parties’ fitsmotion to approve a signed settlement agreement.

The settlement agreement releases the Department from all liability in excloarge f
payment of $375,000.00. The parties also recited they would allocate $214,363.26 to a special
needs trust established for Mr. Geness and $160,636.74 to Attorney Sansone and his firm for
attorney’s fees and costs under the Fee Agreement. The parties included acseviazse
confirming a court’s rejection of one aspect of the settlement would not affect ties’patese
and payment obligations.

The parties moved for approval of this settlement last Octbehttorney Sansone
submitted the affidavit of Attorney Karen Kiefer, appointed by the state court asitedli
guardian for Mr. Genes¥. Limited Guardian Kiefer swears she participated in the parties’
mediation on August 30, 2019 by telephone; participated in negotiations between Mr. Geness and
all parties including the Department; she agreed to the $375,000 settlement with then&wpar
she believes the settlement amount with the Department is commensurate with its liability in the
action; and, she reviewed the settlement agreement and believes the terms @mhsand
acceptable and reflect the agreement between the partlemited Guardian Kiefer swore the
money obtained from the settlement will be placed in a special needs trust “t@ fargnbealth
issues [Mr. Geness] may experience, as well as for any of [Mr. GeneslysiMitag needs [and]
if feasible, the money may be used to place Mr. Geness in a more accommodating living facil
Limited Guardian Kiefer did not explain the basis for concluding the settlement amount is
reasonable or the fairness of the fees to be paid to Attorney Sansone other thanstheflbet
an agreement between the parties.

Concerned with a partial settlement awarding substantial fees to Attorneyn8anmising

from limited work involving the Department since March 27, 2019, we ordered Attorney Sansone
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produce ann cameracopy of the signed Fee Agreement. In the same October 25, 2019 Order,
we directed Attorney Sansone and Limited Guardian Kiefer to address three questions
1. What is the standard for approval of this contingent attorney’s fee given Mr. Geness’s
ability to contract orappreciate the use of the funds particularly in a fee shifting claim
under the Americans with Disabilities Act;
2. Why does the guardian view the forty percent contingent fee as fair mindful weyossibl
have not reached a “gross” settlement amount or should we hold the fee in esckow unti
final order; and,
3. Why should the consideration paid by the Department of Human Services satisfy
counsel’s out of pocket costs incurred to date when only one of several Defendants settled

and for costs incurred befoaelding the Department to the case on March 24, 2019 (ECF
Doc. No. 183)¥'

Dissatisfied with Attorney Sansone’s response and having no response from Limited
Guardian Kiefer to our questions, we lacked sufficient evidence to (1) deéethd fairness of
the proposed settlement agreement with the Department; and, (2) approve atfeeseysbe
apportioned from the settlement amotfhtwe noted a lack of evidence regarding: Mr. Geness’s
current health condition; status of his current living arrangements and daily lividg;, reel the
possibility of moving Mr. Geness to “a more accommodating living facility,” ififldasas sworn
to by Limited Guardian Kiefe?? With regard to attorney’s fees, we noted: Limited Guardian
Kiefer did not affirm she reviewear approved the Fee Agreement, and, even if she did approve
it, provide an explanation why Attorney Sansone’s forty percent contingent fee is &dprape
absence of a fee agreement for any recovery against the Department; ardkricgnshe
approprateness of Attorney Sansone’s fees under a quantum meruit theory, we lacked evidence
from Limited Guardian Kiefer on the appropriateness of the attorney’sabsest a written fee
agreement?

On December 5, 2010, we denied the parties’ motion to eppie partial settlement

“without prejudice to be renewed with more sufficient evidence either throdglawatf and
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possibly in testimony at a requested hearing in our Philadelphia courtroom (if wd)rfratn the

limited guardian explaining the fairness of the total settlement amount given Mr sGgiresent
condition relative to the claims against the Department of Human Services anapbsepr
settlement’s possible effect on the remaining claims and on the appropriateya&timaabsent a
written retainer agreement governing claims against the Department of Human Semataed

to conduct by other parties occurring on November 17, 26/06.”

Appointment of new limited guardian and renewed motion to approve settlement.

In response to our December 5, 2019 Order, Attorney Sansone sought a new limited
guardian for Mr. Genes8.0On March 18, 2020, the Orphans Court Division of the Court of
Common Pleas of Fayette County appointed the Honorable Lawrence F. Stengel, regired chi
judge of the Uited States District Court for the Eastern District of Pennsylvania and foreerly
judge serving on the Court of Common Pleas of Lancaster County, as limited guardian for Mr.
Genesg?

Judge Stengel reviewed documents, including medical records, our October 25, 2019 Order
and our December 5, 2019 memorandum, the decision from our Court of Appeals, and attorney
affidavits, and interviewed Mr. Geness, staff at the group home where he currenidg resid
Mental Health of Fayette Counf§Judge Stengel thoroughly reviewed the factual and procedural
background of the case, developed an understanding of Mr. Geness’s mental and phitkical hea
current needs, and current living arrangentent.

After Judge Stengel’'s review, the parties renewed their motion for approval of the
settlement, attaching Judge Stengel’'s affidavit and memorandum approving the proposed
settlement agreement. Based on detailed findings from his investigation, Judge Gtecigees

the proposed settlement with the Department is in theiftesésts of Mr. Geness, the amount is
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substantial and can be used to supplement services already provided to him. Placed ih a specia
needs trust, the settlement funds will be available to supplement his cash fustiome, provide
entertainment andmost importantly,” finance long term care if he needs skilled care as hé%ges.

On the issue of attorney’s fees, Judge Stengel concluded the fee agreembatitefiéct
because of Mr. Geness’s lack of mental capacity. Judge Stengel then reviesmeey/$ansone’s
and his firm’s time records, concluding the fees claimed are within a reasoaage and a forty
percent contingent fee is appropriate under the circumstéhces.

Supplemental memoranda addressing our concerns regarding the proposéensetit.

Our review of the renewed motion raised three areas of concern. We granted Mr.<5eness’
counsel leave to file supplemental Memoranda answering whether: (1) Mediaidntinue to
pay if the Plaintiff deposits the settlement proceeds in aapseeds trust or, for example, will
the Plaintiff need to spend down the amount presently allocated for a special neddsnrttse
settlement proceeds and then resort to Medicaid; (2) Plaintiff is seekingursentent of fees
owed to the earlier linkd guardian and the present limited guardian and what is the present
amount of costs Plaintiff seeks to reimburse from the settlement; and, (¥)oMe slirect the
limited guardian to hold all or a portion of the awarded fees or costs in an iftea#str escrow
until a final Order which may then include settlement proceeds from the Adntinesitdfice of
Pennsylvania Courts and the Commonwealth as we are not aware of a present hesd fontls
and the extent of ongoing co$ts.

Attorney Sansoaresponded witla supplemental memorandum and supplemental affidavit
of Judge Stengéf In response to our Medicaid question, Judge Stengel confirmed Mr. Geness'’s
Medicaid payments will not be interrupted as long as the proceeds from the sdtdeepéaced

in a special needs trust; Attorney Sansone engaged the firm of NFP Structulechebés

10
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(“NFP"), a Pittsburgkbased firm specializing in structured settlements; NFP engaged Pittsburgh
law firm Tucker Arensberg to create the trust; attorney Nora Gieg Chatha afdkerArensberg

firm swore Medicaid assistance to Mr. Geness will not be interrupted if tharsattléunds are
placed in a special needs trust as long as there are ngdaniydMedicaid liens; and, Attorney
Sansone’s firm confirmed i the thirdparty provider for Mr. Geness’s Medicaid benefits there
are no liens?

In response to our second concern regarding costs, Attorney Sansone represents the original
limited guardian Kiefer rendered her fees and gasidono®! Judge Stengelhe current limited
guardian, attests his fees and those of an associate attorney and paral¢iggl laissiamount to
$34,925 which he will reduce to $30,080Attorney Sansone’s firm seeks costs, incurred before
Judge Stengel’s services, of $10,63674.

In response to our third concern regarding whether we should direct Judge Stengel to hold
all or a portion of the awarded fees or costs in escrow until the entry of a fiealvanich may
include settlement proceeds from the Administrative Office andCimamonwealth, Judge
Stengel believes the current settlement funds should be released now. Judge Ststygydieatt
anticipates any costs in connection with any settlement proposal with the Admiresbioce of
the Pennsylvania Courts will be substantially less given his work to date understanding Mr.
Geness’s history, background, condition, and circumstances; if the case against thgaeSko
trial, his fees will depend on the amount of time spent working with Mr. Geness aralhisel
in preparabn for trial and participation in trial, if that is appropriate; and factoighvi favor
of releasing settlement funds now, including counsel for Mr. Geness have not been cadpensat
for their time or costs since litigation began in 2016, the approximate $10,000 in costs ircurred t

date are reasonable, substantially greater costs going forward are unlikely, andniélss G

11
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presently welcared for, there is adequate funding to ensure his care continues, he has no
immediate financial needs for bastofl, clothing and shelter, the settlement with the Department
will be sufficient to supplement his social security benefits with the majority of tius fplaced
in a special needs trust to provide for his personal and medical care as the regeised dare,
and the attendant costs, increase in the fuifture.
. Analysis

We again review the proposed settlement agreement releasing the Depadmeait
liability in exchange for it paying $375,000.00. The Limited Guardian opines allocating
$214,363.26 to apecial needs trust established for Mr. Geness and $160,636.74 to Attorney
Sansone for attorney’s fees and costs is approptiate.

We begin by recognizing the unique plaintiff before us. We have an inherent duty to
protect the interests of minaasd incompetents who appear beforéusAs part of that duty, the
court must determine the fairness of any settlement agreement and the reasssabf any
attorneys’ fees to be paid from the settlement amount in a suit brought on behalf of a minor or
incompetent.?” Our Local Rule 17.1 requires court approval for settlement of actions involving
minors or incompetent persons: “No action to which a minor is a party shall be compromised,
settled, discontinued or dismissed except after approval by the Court pursuant to a petition
presented by the guardian of the minor or the natural guardian of the minor, such as the
circumstances might requir€®” The minor or incompetent’s attorney “shall file with the Clerk of
the Court, as part of the record, a petition containing (1) a statement of the naerewtience
relied on to show liability, (2) the elements of damage, (3) a statement of theseeridered by
counsel, (4) the expenses incurred or to be incurred and (5) the amount of fees requested. Th

petition shall contain written statements of minor’'s attending physicians, settihgte nature

12
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of the injuries and the extent of recovery. If required by the Judge, such statements ofgattendi
physicians shall be in affidavit form. The petition shall be verified by the affidatlie minor's
counsel. ...%%“The determination of the fairness of a settlement agreement involving a minor and
the reasonableness of the amount to be apportioned from the proceeds of that settleereahagr
in payment battorneys’ fees implicates the parties’ substantive rights.”

Federal courts exercising federal question jurisdiction, as we are today, ajgsl faw
to substantive rights except where “federal law does not expressly establisfofdecision.®:
In that case, “where the state law on the issue isdeskloped and the application of state law
will not impinge upon any federal interest, the court may ‘borrow’ state law to fitidpean the
federal statutory schemé&?’

Mr. Geness asserted ¢fa against the Department under the Americans with Disabilities
Act. There is nothing in the Act providing a standard to evaluate a minor’s or incompesentger
compromise. Like the courts Mice andJohnsomassessing minors’ compromise in federallciv
rights litigation, we will borrow Pennsylvania law to determine the fairness of riy@osed
Settlement Agreemerft

Pennsylvania Rule of Civil Procedure 2064 requires court approval for a settlement of an
incapacitated person’s claim: “[n]o action to which an incapacitated person ity sipalt be
compromised, settled, or discontinued except after approval by the court pursuant tom petiti
presented by any party in intere&t.”When a compromise or settlement has been approved by
the court, or when a judgment has been entered upon a verdict or by agreement, the court, upon
petition by the guardian or the guardian ad litem or any party to the action, shall make an order
approving or disapproving any agreement entered into by the guardian orrtiamgad litem for

the payment of counsel fees and other expenses out of the fund created by the compromise,

13
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settlement or judgment; or the court may make such order as it deems proper fixing femsnsel
and other proper expenses. The balance of the fund shall be paid to the guardian of the estate of
the incapacitated person qualified to receive the fund, if there is one or one ippoingeal. The
balance of the fund payable to the guardian of the estate may include a strudtieecbise
underwrittenby a financially responsible entity that assumes responsibility for future payomnents
a trust as described in subdivision (b)(4) of this ribe.”

We may evaluate the reasonableness of Attorney Sansone’s fees and codisthriviele
2064 and Local Rule 178. The court inJlohnsorapplied both Pennsylvania law and Local Rule
17.1 because “the Commonwealth’s jurisprudence in this area idedloped, and Pennsylvania
where the alleged civil rights violations occurred clearly has an intareateguarding the affairs
of minor litigants.®” We see no authority to distinguish the settlement of minor’s claims from the
settlement of an incompetent person’s claims and the parties do not contest the issue

Pennsylvania courts are “given thendate to supervise all aspects of settlements in which
a minor is a party in interest, ... and in considering whether to approve a settlement, the Cour
charged with the best interests of the mirf8r.“In considering petitions to approve compromise
settement and distribution, the court must assess the following: (1) the sufficiencypetitien;
(2) the fairness of the proposed settlement amount; and (3) the reasonableheseqiidsted
counsel fees®

Applying these standards, we consider the sufficiency of the renewed motion to approve
the settlement agreement and attorney’s fees to address the fairness of thedpseitement

agreement and the reasonableness of the requested attorney’s fees.

14
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A. Judge Stengel fully answered our evidentiary concernsto sufficiently evaluate
and approve thefairness of the settlement agreement.

In our evaluation of the first motion to approve settlement, we found a lack of evidence
regarding Mr. Geness’s current health condition, living arrangements, andafetadly living
prohibited our determination of the fairness of the settlement agreement. Witateserns we
had then have been thoroughly addressed by Judge Stengel’s investigation.

Judge Stengel interviewed Mr. Geness by video conference and spukedregivers and
staff in the home where he currently resides. Mr. Geness has several phnydioantal health
conditions for which he is prescribed twelve medications. He resides in a proma&ewithin a
residential neighborhood owned by Fay&gsources, a company owning and staffing homes for
disabled people in Western Pennsylvania. Mr. Geness receives twenty-four-haaveareays
a week and relies on his caregivers in the home to prepare his meals, do his lausdrhecle
home, keep him company and keep him g&fe.

Mr. Geness receives Supplemental Security Income (“SSI”). The Mental Health
Association of Fayette County is the representative payee and forwartsy nw Fayette
Resources monthly to pay for Mr. Geness’s room and board. Judge Stengel interviewed staff at
Fayette Resources who pays the bills for Mr. Geness and staff at the MaithlA$sociation of
Fayette County who oversees payments to Fayette Resources. Judge Stengel repasts the
money available to pay for Mr. Geness’s basis needs and the funding source seemsite Be sec

Judge Stengel reports Mr. Geness’s medical care is provided through Medicaid and, as he
ages and needs additional care, a portion of care will be paid by SSI. If Mr. Geeesisequire
a skilled care facility, he will be required to pay additional funds himself. Judggebipines
an important use of the settlement proceeds, placed in a special needs trust uadestbethe

settlement agreement, will be the payment ofdtalitional funds. The settlement proceeds may

15
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also be used to enhance his living conditions now, for example, purchasing new bedraome furni
(which staff indicated he needs), vacation time, entertainment, and sporting‘évents

Mr. Geness’'saregivers report his current needs are being met. Judge Stengel’s inquiries
confirm Mr. Geness is currently safe, healthy and appears to be happy in his cuimgnt li
conditions. Funding for his futime care comes from state funding, administerealigin Fayette
Resources, which provides his care. Mr. Geness has no savings or assets, nor deckhg ha
term care insurancé.

Based on his investigation, Judge Stengel concludes the proposed settlement agreement
with the Department providing a patteettlement is inthe besinterests of Mr. Geness. Judge
Stengel finds the settlement amount substantial and can be used to supplement $4is Gares
furnish his home, provide entertainment, and finance long term care if he so needs inété futur
Placed in a special needs trust, the funds will not affect or reduce SSI funding aailflbditefits,

Mr. Geness will not be required to “spend down” the monies in the special needs tar#irtue
eligibility for Medicaid, and there are no Medicaidrs to be satisfiet.

Judge Stengel's thorough affidavit and counsel’s memorandum supplementing the
affidavit addresses the concerns we raised in our December 5, 2019 memorandum. Coitkistent w
our inherent duty to protect Mr. Geness, we find the egasettlement fair as a partial settlement
mindful Mr. Geness will proceed in his claims against others. We next consideasbeableness
of the attorney’s fees to be apportioned from the settlement.

B. Wedeny aforty percent contingent fee.

Mr. Genes’s counsel now seeks to have Mr. Geness pay forty percent of this recovery to
him. He bases this request on a contingency fee agreement signed by an admittedly incompetent

man which related to a lawsuit against different parties on a different theory. Shadgel, as a

16
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Limited Guardian, recognized enforcing this contingency fee agreement onmts ¢ezates
problems. But Mr. Geness’s counsel inexplicably undertook an incompetent person on a civil
rights case and decided not to keep contemporaneous time records. He must hawveskwowld

need to eventually review his time. He still decided not to keep time records.|efftérigng to
enforce a forty percent contingency fee. We will not enforce this contingencyrisreent as

there is no evidence of assent or basic contract formation. The terms apply terendiff
representation.

The question is the fair compensation for Mr. Geness’s counsel for obtaining an apgpropriat
settlement from the Departme@ounsel shouldbe paid fortheir work. We must evaluate this
compensation based on the services counsel invested in representing Mr. Geneascaoid\ar.
Geness’s incapacity.

In our October 25, 2019 Order and December 5, 2019 memorandum, we expressed concern
about a forty percent contingent fee apportioned from the partial settlement, includthgnthe
fee agreement applied because it did not include claims against the Departiidnt Geness’s
capacity to sign such an agreement. Addressing our concerns, Judge Stengel opined even if the
Fee Agreement applies to claims against the Department, it should not be gyleras@vidence
of Mr. Geness’s intent given his mental incapacity. Based on his review, Judge Stiéingel s
approves the forty percent contingency for work performed by Mr. Sansone and his firhatin be
of Mr. Geness. Judge Stengel considered the effectiveness of Mr. Sansone’s pegef@maaac
presumptive loadstar as we discussed in our December 5, 2019 memoré&ndum.

We disagree with Judge Stengel as to a forty percent fee. We must consider sevesal facto
“(1) the amount of work performed; (2) the character of the services renderdu: @@fitulty of

problems involved; (4) the importance of the litigation; (5) the degree of responsitlifyed;
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(6) whether théund involved was ‘created’ by the attorney; (7) the professional skill and standing
of the attorney in her profession; (8) the result the attorney was able to obtain; (@)tthefahe

client to pay a reasonable fee for the services rendered; gngdyimportantly’ the amount of
money in question’”

Applying theseNice factors, Judge Stengel concluded Attorney Tummons and Attorney
Sansone and his firm “performed a high level of legal work over a period of yearsadal#hd
challenging litigation”; “called into question the performance of four (4) judgebeofayette
County Court of Common Pleas, the District Attorney of Fayette County, the investigating
detective and his police department and reviewed medical and meaithlreeords dating back
to 20047; fully litigated in the district court, including a creative claim under the iares with
Disabilities Act; took a successful appeal to our Court of Appeals; and put the @apesition
for settlement. Judge Stengel found the claims brought by counsel on behalf of Mr. Genefss agains
the Fayette County bench, its District Attorney, and law enforcement commungya“deunting
and uphill battle” which, from his experience, “would not have been easy at any step dmatithey
to know they were asserting claims that would be, and in fact were, vigorously contésted.”
found the case is not only important to Mr. Geness, but also as a public service in exposing a
“glaring weakness in the Fayette County criminal justicéesysat least insofar as it intersects
with the mental health system®”

Based on these factors, as well as a review of the affidavits submitted by prominent
plaintiffs’ counsel in civil rights litigation, Judge Stengel concludes a forty pecomtingency is
appropriate under the circumstances. He concluded there is a substantial recmwetiief
Department with a potentially large recovery from the Administrative Office noh$dvania

Courts currently in litigation, leaving more than adequate fundslfoeness’s needs.
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Addressing our concern regarding costs, Judge Stengel noted costs will come out of the
settlement, but the costs do not appear to be high or inconsistent with the complexity and duration
of the case and, if paid out of the Departmergéttlement, there will be little, if any costs
remaining unpaid from a potential settlement with the Administrative Gificounsel requests
we hold another $35,000 in escrow to cover his costs moving forward which represents over three
times the amaont of costs incurred to date.

We find no basis to award a forty percent contingency fee. Our concern is with the amount
of fees sought by Mr. Geness’s counsel for work done to secure this partial settl€mage
Stengel’s analysis is entirely propemie reviewed a settlement with original parties or had the
benefit of a competent contracting party in a fee agreement.

We do not have such a case. Mr. Geness’s counsel sued the Department in March 2019
after beginning this suit in June 2016. He sudrbostate actors under a disabilities theory in
October 2018. According to his submitted reconstructed “invoices,” Mr. Geness’s doegael
working on a claim against the Department in March 2019. We denied the Department’'s motion
to dismiss last JuneThe parties proceeded to mediation on August 30, 2019 and Mr. Geness’s
counsel and his thetourt-appointed limited guardian Kiefer agreed to release Mr. Geness’s claim
against the Department in exchange for $375,000.

C. We award fees following a quantum meruit analysis.

We will evaluatean awardof feesbasedon a quantunmeruit contractualanalysis. We
give a substantial amount of weigtat Mr. Geness’sncapacity.An attorneyrepresentingan
incapacitatedpersonis chargedwith a greatresponsibility?! Like other courtswe recognize
representatiorof incapacitatedindividuals is a “necessary’legal servie compensable on a

quantummeruitbasisbasedon therelevantadducedacts®?
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Becausdegal feesinvolving incapacitatedndividuals are of specialconcern,we must
evaluateé'all the circumstancesinderwhich the servicesvererenderechavebeenestablitiedin
due courseof law."8® For example,the Pennsylvania Superior Court concludedréely when
there is a contract for legal services with an incompetent party, the legal feesbeddtiermined
on a factbased quantum meruit ba$fs[lt is] essential to show that the legal services rendered
were reasonably necessary for the welfare of the incompetent before a recowdoydlar the
theory that they are necessaries will be allow®dd' Bradleyv. GMAC, our Court ofAppeals
affirmedthe district court requiringan hourly accountingand excluding 41.9 hours of counsel’s
work from consideration of counstdes®®

An action inquantunmeruit“sounds in quastontract or contract implied in law and seeks
the equitable remedy of restiton where one person has been unjustly enriched by the services of
another.®” The determination of the proper amount ofuntunmeruitaward is left to our sound
discretion®® Fees are “limited to the reasonable value of the serp@ésrmed.®® Questions arise
when we attempt to determine the methodology for measuring the value of servicesquelfprm
counsel.

Pennsylvania does not have a specific method for determining attorney’s fees in quantum
meruit®® Pennsylvania courts use the standard lodestar approach: multiply the number of hours
worked by the attorney’s reasonable ¥éénother method suggests a court may have more
flexibility in fashioning a quantum meruit attorney’s fee award. The Pennsylvania @&upetirt
noted “aquantummeruitrecovery need not be limited to an hours and expenses analysis,” and
“principles of fairness should prevai?

A judge in the United States District Court for the Eastern District of Penngylvan

applying Pennsylvania law recently addressed the amount of fees ogwedniinmmeruitto
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counsel®® In Mirarchi Legal Servs., P.C. v. Thorpthe court began by looking to section 374 of
the Restatement (Second) of Contracts to determine the propériieeffect, the Restatement
presents a formula for calculating the recovery: the full value of the servicet pmvided,
minus any losses the party inflicted by his own bredeéfihe court first looked to apply the
lodestar method but, like here, counsel did not keep contemporaneous time Yethesourt
reasonedhe lack of time records undercut the reliability of the calculated lodestarammdf The
court found counsel's estimations were an “unverified approximation that herappdeave
compiled over four years after he finished working on the c¥se.”

Mr. Geness’s counsel admits he uses a “reconstruction’ method on the rare odetsion t
calls for filing a fee request in a case such as this.Counsel cites cases from our Court of
Appeals and this district, including a 2018 decision from our Court of App&laismiens v. New
York Central Mutual Fire Insurance C§°

In Clemens our Court of Appeals examined a petition for attorney’s fees under
Pennsylvania’$ee-shifting bad faith statute. The court affirmed the district court’s denial of the
fee petition in its entirety based on its “reasoning that it was not adequately suppdrtedtdhe
requested amount was grossly excessive given the nature of ¢i&%aginding no abuse of
discretion by the district court, our Court of Appeals affirmed, “in doing so, [took] the opigrt
to formally endorse a view already adopted by several other cirdhigd-+s, where a feghifting
statute provides a court discretion to award attorney’s fees, such discrelimesnithe ability to
deny a fee request altogether when, under the circumstances, the amount reqoastagksusly
excessive.” 2 The court recognized the lodestar is the method used to calctitateeyts fees

under feeshifting statutes. The court noted counsel “did not maintain contemporaneous time

records for most of the litigation. Instead, by their own admission, counsel ‘r¢dfealteof the
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records provided as part of the fee petitiaging an electronic case management system that did
not keep track of the amount of time expended on particular tasks. ... Even worse, the
responsibility of reconstructing the time records was left to a single attorney, tndspestively
estimated not only the length of time she herself had spent on each individual tasky but als
amount of time others had spent on particular tasks, including colleagues who could not be
consulted because they had left the firm by the time the fee petition was'fiédhd while our
Court of Appeals stated while “[w]e have never strictly required thgidéBons be supported by
contemporaneous records,” it “[has] long been ‘the preferred practice.” Thheugiit
reconstructed records in and of themselves do not jusiifyplete disallowance of a fee award,
they may warrant ‘more exacting scrutiny than we would bring to contemporaneous aled detai
records.”104

This is hardly a ringing endorsement of counsel’s “reconstruction” method. Without
reliable contemporaneous time records, the cotiiarchi Legal Servs., P.C. v. Thorpecided
to use a qualitative holistic approach to measure counsel’s services and gaveoneightety of
factors used to determine the value of an attorney’s seffidhe court found other relevant
factors includehe character of the services rendered; the difficulty of the problems invdieed; t
importance of the litigation; the degree of responsibility incurred; the professkitiaband
standing of the attorney in his profession; the results he was ableaio; ol ability of the client
to pay a reasonable fee for the services rendered; and, the amount of money in Hi@stiimg
into accountall of theseprinciples, the court found counsehtitled to a fee basedoff his
contingencyfeeandthendeductecawardsafter reviewing relevantfactors.

Applying a required holistic approach to measure Mr. Geness'’s counsels’ seredest w

agree with Judge Stengel as to the importance of counsels’ representation. NothinQroheour
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today is or should be intended to be a disincentive or discouragement for the important work
performed by Mr. Geness’s counsel in obtaining this partial settlement from therDepa The
system in Fayette County appears to have failed Mr. Geness at many levels buaggritichls

legal representation. Mr. Geness’s counsel undertook an unpopular case and, afteabtsider
time pursing the wrong parties on the wrong theories, moved to add the Commonwealth on a
disabilities act claim. He successfully persuaded our Court of Appealsognize the potential

for such a claim against the Commonwealth in a novel precedential extension of éheatus

with Disabilities Act against state actors. Counsel then sued a variety of Coraaittnagents

and eventually the AdministragvOffice of Pennsylvania Courts. He then sued the Department
six months later.

Counsel faced several difficult problems in getting to March 2019. Even after suing the
Department, he addressed the Department’s substantial and thoughtful Motion to. dideiss
prepared for a mediation resulting in a proper settlement with the Department. Ttiengues
involved are among the most difficult at the intersection of mental health aadrthirgistration
of justice. Mr. Geness’s counsel undertook this representation against thesd difisul Given
Mr. Geness’s incompetence and the apparent absent guardianship belatedid afydris earlier
limited guardian, Mr. Geness’s counsel took on a significant responsibility. We @eenalee of
the professional standing of Mr. Geness’s counsel in this District. He teas safcceeded in
difficult cases. His interactions have been professional and consistent with daioblto Mr.
Geness. He zealously represented Mr. Geness before our Court and the Unitedo8tatels C
Appeals. He eventually selected a limited guardian beyond reproach who provided the necessary
investigation to approve a settlement against one of three potential defendants. e abtai

suitable result against the Department. He again represented to us thastial @gttlement and
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he expects to recover from the Commonwealth and possibly the Administrative. Qi client

is otherwise unable to pay anything for these vigorous services. He recovered a aoitabie
under today’sanalysis, but we should not suggest a jury could not return a much larger verdict
against responsible parties. The amount of money involved in this case could easilylij@e m

of today’s settlement following a jury verdict. But there is risk in getting to thdictexrs to who

will be responsible.

Several months into the case, Mr. Geness’s counsel turned his attention to alpotenti
responsible party in theory when he moved to amend his flawed civil rights claims to bheg in t
Commonwealth on a disabilities theory. He succeeded with this claim before theiGqpeals.

But he did not add the Department or review its liability (if we accept his regotexd time
records), until March 2019. He has invested substantial hours since then.

We have no basis to dispute the hourly rates he represents to us as being his normal hourly
rates. No one objects to these hourly rates including, most importantly, the Limitelia@GuaVve
will apply the hourly rates of $600 for Attorney Sansone, $300 to Attorney Terzigni, $225 for
Attorney Tuttle, and $85 for noattorney staff.

But we will not provide hourly payment for services unrelated to the Department or which
are so poorly identified in reconstructed bills we cannot fairly describe them asnsablge For
example, we will not pay two hours for a “staff meetif®/. There is no way to determine what is
done there. We will not compensate counsel for costs of depositions before he eztagheory
allowing today’s recovery. For example, we will not allow costs for a deposition in 2017.

We cannot rely upon counsel’s reconstructed block billing in a fee shifting case. We are
not suggesting they did not work. We witnessed their vigorous advocacy. They never gave up and

still have not. Mr. Geness fortunate to have this counsel undertake this difficult case. We will
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accept the reconstructed block billing only as a guidepost to remind us of the work efforte We a
also aware of the efforts since this reconstructed billing in obtaining our July 16, 2620 Or
approving the settlement and will award $8,000 in fees for those services.

Applying these factors to arrive at a holistic quantum meruit fee, we awardetouns
$118,260, representing payment of $8,000 for the services in presenting this Mutitgading
to today’s approval, plus 114.85 hours for Attorney Sansone’s time, 75.85 hours for Attorney
Terzigni’'s time, 66.40 hours for Attorney Tuttle’s time, and 43 hours for paralegal service
Except for limited instances of vague block billingidgrthe relevant time, we find the services
identified in counsel’s reconstructed invoices fairly represent a benefit to Mes&eWe are not
including appellate practice. But we are including all time invested in pursuing ne@maenst
all the defadants in this Court during this time frart¥8. We will not double count this feéea a
guantum meruit analysi Mr. Genesdater obtains a recovery from the Administrative Office
the Commonwealth

Mr. Geness’s counsel further moves for reasonables agkich he claims Mr. Geness
incurred under a fee agreement. We foumel Fee Agreement is not enforceable against Mr.
Geness at least as to the claims against the Department. But Mr. Geness receiveditoé benef
some of these services in this recovery. But he received no benefit for costsdrmmfore the
filing of the amendé Complaintin March 2019 other than the filing fee which started this case.

We awardreasonableostsof $4,623.57ncurred since Mr. Geness sued the Department
plus the filing fee We deduct costs for the appeal, depositions in the dismissed chaahs,
copying charges from before 201%hosededucteccostsmay bepartially recoverable from the

other recoveries on a quantum meruit basis depending on the benefit shown then.
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D. Mr. Geness and his counsel shall partially share in the obligation to pay the
Limited Guardian.

Mr. Geness’s counsel requests awect Mr. Geness to pay Judge Stengel’'s compromised
invoice. We agree Mr. Geness should §2y,0000f Judge Stengel's compromise invoice but
require counsel pay $6,000 frahe $118,260 ilmwardedees.

Counsel is correct Judge Stengel provided the value to Mr. Geness and should
understandably pay for this benefit. But we are also mindful Mr. Gevads not have to pay
for this benefit with theoriginal limited guardianKiefer selected for him by his counsellhe
earlierlimited guardian agreed to provide these services pro bono. After reading our December 5,
2019 memorandunMr. Geness’s counselecided his client would be better served with another
limited guardian. In doing so, he appreciated the need fionitetl guardian with the reputation
andexperiencegudgment of Judge StengeBut this level of expertissay involve reasonable
fees Judge Stengeind his firmbilled in excess of $34,000 but, mindful of the public importance
of this case and as a courtesy to Mr. Geness, is reducing his bill to $30,000. Today’s Ordsr requir
payment in full of this compromised invoice.

Rather than seeking input from the ceappointedawyer serving as Mr. Geness'’s limited
guardian who provided these services without seeking a fee for several yhars new learning
curve, Mr. Geness’s counsel chose to change tactics and moved the Fayette County Orphans Court
for appointment of an eminently fair and thoughtful limited guardian. We have the highest regard
for Judge Stengel. We appreciate his thoughtful and experienced judgment. Counseisehpse w
and Mr. Geness is fortunate to have Judge Stengel's review. But he chose to jaggéor
Stengel’s learning curve and ttgvel services when the earlier ceagpointed guardian did not

charge fees.
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While we seeamplebasis for Mr. Geness to pay his share, he should not be forced to pay
for the entire benefit. Mr. Geness’s couhselriginal choice of éimited guardian did not meet
the necessary reviewWe allocate Judge Stengeltssoice with eighty percent ($24,000) paid
from the settlement fund and the remaining twenty percent ($6,000) deducted frdbi 8 260
in feeswe awadedto Mr. Geness’s counsel.

E. The Limited Guardian shall escrow $5,000 to pay demonstrated reasonable
costs attendant to administering the special needstrust in the future.

Mr. Geness’s counsel requests we escrow $35,000 of the Departmentsesdtthe costs
he may incur in pursuing other defendants. He has no contractual basis for thislredst.
seems tevidence a lack of recognition for our rol€ounsel may recover future costs from future
recoveries. And, as Judge Stengel notes, counsel expects most of Hoépdket costs are
behind us. We see no basis to keep this money from Mr. Geness.

But there is a basis for escrowing $5,000 to ensure the proper administration ottake spe
needs trust now funded by the Department’s settlement. Counsel explained he hired counsel to
arrange the trust. We are not aware of a need for further work. We are atswan®twhether
Judge Stengel will need to invest further time in ensuring distribution under todalgs We
leave those dasions to counsel and Judge Stengel. Judge Stengel shall escrow $5,000 from the
settlement fund in amterestbearingaccount to pay invoices relating to administering the special
needs trust which Judge Stengel finds are reasonable and necessarydendss’s best interest.

1. Conclusion

The private enforcement of our civil rights laws requires experienced eldonsue state
actors and others we trust with power to represent us. Congress allows lawyekingltdrese
important cases to recover their reasonable fees and costs from the statethetopsevail. We

today evaluate the efforts of an experienced civil rights lawyer in this Distnctundertook to
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bring a civil rights case at the crux of the mental health and the criminal justicesysteayette
County. Referred to him by a local lawyer, the Pittsburgh civil rights lawyer undertookrdigbsta
effort and vigorously fought for his mentally impaired client’s interest. He did not pmevais

initial theories during the first eple of years of his case but eventually decided to proceed on a
disabilities act claim against the Commonwealth, the Administrative Office of Feanisy
Courts and eventually the Department of Human Services. He has now obtained a partial
settlement ohis mentally impaired client’s issues for the Department of Human Seryigige
Stengel’s exhaustive analysis persuades us to approve the settlement understandidg radit f

paid to Mr. Geness’s lawyer and Limited Guardian will be deposited inteciaspeeds trust to
support Mr. Geness as he ages in a group home designed to protect him. Mr. Gened$ must sti
proceed against the Commonwealth and the Administrative Office of Pennsyleamia through
summary judgment, trial, and possibly appe#i&e found his settlement to be fair. And he should

be paid for his efforts from this settlement.

But to do so he must show a basis for his requested fee. We will not accept an initial
contingency fee agreement with a mentally impaired adult who coutdpably assent to contract
terms. The lawyer then failed to keep contemporaneous time records even though he knew he was
bringing claims with statutory fee shifting. Absent an enforceable fee agreantenmbw relying
on “reconstructed” billing, we todascrutinizethe quantum meruit fee for the lawyer.

We see no basis to set a lodestar based on admittedly reconstructeddine wepplying
recognized factors in setting a quantum meruit value for counsel’s servicesaveeraasonable
fees anatosts earned by counsel in securing this partial settlement from the DepartneealisoW
direct payment of Judge Stengel’'s compromised limited guardian invoice with Mes&e

responsible for 80% of the fee and his counsel responsible for 20% of the fee. Judge Stengel shall
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further hold $5,000 in an interelseéaring escrow account to satisfy demonstrated angtas
unbilled reasonable fees and costs attendant solely to administering the spetsdrus. The
remainder of the partial settlement fundlsba forwarded to the administrator of the special needs
trustand, if not applied towards the costs of the special needs trust, shall be paid3endss’s

special needs trust.

1 Our December 5, 2019 memorandum denying the parties’ first motion to approve settlement
agreement provides further details largely unrelated to today’s deciseamkCF Doc. No. 285.

2 Geness v. Cy002 F.3d 344, 349 (3d Cir. 2018).
31d.

*ECF Doc. No. 1 at 1 27.

°1d. at 1 29.

® Geness902 F.3d at 350.

’1d. at 351.

81d.

%1d.

1014,

4.

12ECF Doc. No. 1.

1342 U.S.C. § 1213@t seq.

14 Monell v. Dep’t of Soc. Seryi36 U.S. 658 (1978).
15ECF Doc. No. 15.

18 ECF Doc. No. 30.

7ECF Doc. No. 31 at 11.
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18 ECF Doc. No. 36.

19 ECF Doc. No. 64.
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21 ECF Doc. Nos. 92, 93.

22 ECF Doc. No. 100.

23 ECF Doc. Nos. 110, 111.

24 ECF Doc. Nos. 113, 115.

25 ECF Doc. No. 246-2, Affidavit of Karen Kiefer at ¥ 2.
26 Geness902 F.3d at 354.

271d. at 359.

28 ECF Doc. Nos. 67, 69.

29 Geness902 F.3d at 360.

301d. at 365.

31 ECF Doc. No. 121. Mr. Geness later withdrew his claims against the judges ofutteo€
Common Pleas of Fayette County and one claim against the Administrative ORieersylvania
Courts. ECF Doc. No. 150.

32 ECF Doc. No. 183.
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%6 Nice v. Centennial Area Sch. Djs@8 F. Supp. 2d 665, 667 (E.D. Pa. 2000) (cifiagan by
Keith v. Jackson855 F. Supp. 765, 775 (E.D. Pa. 1994)).

571d.
8 | ocal R. Civ. P. 17.1(A).

591d. at 17.1(B).

%0 Nice, 98 F. Supp. 2d at 667 (citifgalvert v. Gen. Accident Ins. GdNo. 993599, 2000 WL
124570 at * 5 (E.D. Pa. Feb. 2, 2000)).
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®21d. at 668.
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®3In Nice, the court applied Pennsylvania law to evaluate a minor’'s compromise of clainisgsse
violations of federal civil rights and attorney’s fees to be apportioned from thenset. The
court found nothing in the civil rights statutes at issue, 42 U.S.C. 8§19 “supplies the rule

of decision by which a minor's compromise of a civil rights claim should be reviewed bytd cour
Id. at 669 (footnote omitted). ldohnsonv. Clearfield Area School Districthe court applied
Pennsylvania law to determine the fairness of minor's compromise and requestesly &t fees

in action claiming denial of free appropriate public education under federal statlueing the
ADA. Johnson319 F. Supp. 2d 583, 589 (W.D. Pa. 2004)Ed&gan the court sitting in diversity
applied New Jersey law to evaluate the settlement of claims brought by the goéetaccident
victim rendered incompetentEagan,855 F. Supp. at 776.

% Pa. R. Civ. P. 2064(a). Pennsylvania Rule of Civil Procedure 2039(a) similarly provides “[n]
action to which a minor is a party shall be compromised, settled or discontinued exaept afte
approval by the court pursuant to a petition presented by the guardian of the minor.” Pa. R. Civ.
P. 203(a).

% pa. R. Civ. P. 2064(b).

% In Johnson the court considered the reasonableness of the request for attorney’s fees drawn
from the settlement amount under both Rule 2039(b) and Local Rule 17.1 “as both have been
interpreted to include the same discretionary requireméoltifison319 F. Supp. 2d at 588, n.4.

®71d. at 586, n.3 (citations omitted).

%8 1d. at 586 (citingPower by Power v. Tomarchi@01 A.2d 1371, 1374 (Pa. Super. Ct. 1997)).

®91d. (citing Calvert, 2000 WL 124570 at * 5-6).

OECF Doc. No. 313-1 at T 5.f.

11d. at 7 5.b.

21d. at 7 5.d.

21d. at 7 5.9.

d. at 7 11.

S ECF Doc. No. 319-2; ECF Doc. No. 319-3.

6 See Johnsqr319 F. Supp. 2d at 589, n.7 (“[V]arioaher counties in Pennsylvania have
adopted a presumptive lodestar for fees involving the settlement of a minor’s)chices98 F.

Supp. 2d at 6471 (adopting the presumptive lodestar of twelintg percent promulgated by the
Court of Common Pleas &ucks County)Stecyk. Bell Helicopér Textron, Inc,53 F. Supp. 2d

794, 801(E.D. Pa. 1999)adopting the Delaware County presumptive lodestar of twiaray
percent); Gilmore by Gilmore v. Dondarp582 A.2d 1106, 1109-10(Pa. Super. Ct. 1990)
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(appraving trial court’s application in determining fee award, of the tineplace Chester County

Court of Common Pleas local rule providing for a tweintg percent presumptive lodestar);
Henderson ex rel. Bethea v. Nationwide Mut. Ins, 8o. 00-1215, 2001 WL 43648, at *2 (E.D.

Pa. Jan. 4, 2001) (adopting the Philadelphia County local rule providing for a presumptive lodestar
of one-third of the amount of the net fund recovered).

" Nice, 98 F. Supp. 2d at 671 (citir@jimore, 582 A.2d at 1109-10).
® ECFDoc. No. 313-2 at 16.

?1d. at 17.

801d. at 1719.

81 In re Estate of GregoryNo. 1265, 2008/NVL 3041968at *22 (Phila. Cnty. Court of Common
PleasMay 31, 2006).

821d. at *21-*22.

83In re Weightman'Estate 190 A. 552, 554-557 (Pa. Super. Ct. 1937).
841n re Feely Estated8 A.2d 738, 742 (Pa. Super. Ct. 1953).

8.

86 Bradleyv. GMACIns. Co, 320 F. App’x 125 (3d Cir. 2008).

87 Meyer, Darragh, Buckler,Bebenek& Eck,P.L.L.C.v. Law Firm of Malone MiddlemarP.C,
137 A.3d 1247, 1250 n.4 (Pa. 2016) (cittBlgaferElec. & Constr.v. Mantia, 96 A.3d 989, 992
n.3(Pa.2014)).In ShaferElectric, the Pennsylvania Supreme Caexplaineda claim for damages
in quantunmeruitis fundamentally an equitable claim wifjust enrichmenit which the party
seeking recovery must demonstrate: “(1) [the] benefits conferred on defendaniniif;pl2)
appreciation of such benefits by defendant; and (3) acceptance and retention of suchuneleefit
such circumstances that it would be inequitable for defendastatimthe benefit without payment
of value. The application of the doctrine depends on the particular factual dmogess of the
case at issue. In determigiif the doctrine applies, our focus is not on the intention of the parties,
but rather on whether the defendant has been unjustly enri@teafér Electric96 A.3d at 993
(quotingDurst v. Milroy Gen. Contracting, Inc52 A.3d 357, 360 (Pa. Super. Ct. 2012)).

8 Magerv. Bulteng 797 A.2d 948, 961 (Pa. Super. Ct. 2002) (cifRapbinsv. Weinstein 17
A.2d 629, 633 (Pa. Super. Ct. 1941)).

8 Meyer,Darragh, Buckler,Bebenel& Eck,P.L.L.C, 137 A.3d at 1250.

% Mulhollandv. Kerns 822 F. Supp. 1161, 1169 (E.D. Pa. 1993).
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91 See e.gKrishnan v. Cutler Grp., In¢ 171 A.3d 856, 903 (Pa. Super. Ct. 2017) (“In general,
‘the manner by which attorneys’ fees are determined in this Commonwealth, undbiftieg
provisions, is the lodestar approach’™ (quotiagbs v. United Refining Co. of Pennsylvaridas3
A.2d 776, 79293 (Pa. Super. Ct. 2006}iscott & Robinson v. Kingg26 A.2d 1235, 1238 (Pa.
Super. Ct. 1993) (in dispute over attorney’s fees, applying quantum meruit theory toyexover
fees by multiplying hours worked at the hourly rate).

92 JosephQ. Mirarchi Legal Servs.P.C.v. Thorpe No. 193102, 2020 WL 2030036, at *6 (E.D.
Pa. Apr. 28, 2020) (quotind\ngino & Rovnerv. JeffreyR. Lessin& Assocs.131 A.3d 502, 511
(Pa. Super. Ct. 2016)).

91d. at *1.

%1d. at *2. The text of the court’s opinion cites the Restatement (Second) of Torts § 374atsapp
this is a typographical error and the court meant to refer to the RestateswmntdSoiContracts
8 374. Section 374, Restitution in Favor of Party in Breach, provides:

(1) Subject to the rule stated in Subsection (2), if a party justifiably refasasrform on the
ground that his remaining duties of performance have been discharged by the other pasty's brea
the party in breach is entitled to restitution for any benefit that he has conferred by pay of
performance or reliance in excess of the loss that he has caused by his own breach.

(2) To the extent that, under the manifested assent of the parties, a paftyragrere is to be
retained in the case of breach, that party is not entitled to restitution if the véteepefformance
as liguidated damages is reasonable in the light of the anticipated or actual lesk byatise
breach and the difficulties of proof of loss.

Restatement (Second) of Contracts § 374 (1981).

%1d. at *4.

%|d. at *5. Counsel asserts he spent a certain number of hours working on the dispute and shared
his reasonable hourly fee.

971d. at *5-*6.

% |d. at *5. The court explained the record on the issue on fees is too sparse to accurately
approximate the value of the benefits the counsel conferred.

99 ECF Doc. No. 323 at 3, n. 3.
100903 F.3d 396 (3d Cir. 2018).

10114, at 398.

102 Id
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1031d. at 400-01 (internal citation to the record omitted) (footnote omitted).

1041d. (citations omitted).
105 JosephQ. Mirarchi Legal Servs.P.C.,2020 WL 2030036 at *7.
1081d, at *6-*7 (quotingIn re LaRoccaEstate 246 A.2d 337, 338Pa.1968)).

197 Time entry, July 18, 2019, ECF Doc. No. 254t 14 of 41(using the pagination supplied by
the CM/ECF docketing system).

108E g, May 1, 2019 time entry “Review brief in response to AOPC MD [motion to dismiss], ECF

Doc. No. 2512, p. 35 of 41; August 22, 2019 time entry “Review AOPC document production re:
Criminal Justice Advisory Board. (200 pages)”, ECF 251-2 at 15 of 41.
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