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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
HECTOR VARGAS TORRES,

Civil Action No. 16-962
Chief Magistrate Judge Maureen P. Kelly

Plaintiff,
V.

CO BEVERAGE, DAVID DORALLE
SMITH, CO CORNS, STEPHEN BUZAS,
SUSAN BERRIER, CARL E. WALKER,
SWITZER, SGT. GARY DOBISH, and
SECRETARY WETZEL,

Re: ECF No. 30

N N N N N N N N N N N N N

Defendants.

OPINION

KELLY, Chief Magistrate Judge

Plaintiff, Hector Vargas Torres, a prisoner incarcerated at tte Sorrectional Institution
at Huntingdon instituted this actiorseeking declaratory relief, injunctive relief, compensatory
damages and punitive damagesdmil rights violationsby emgdoyees ofthe State Correctional
Institution at Fayette SCI Fayetté). ECF No. 1. Presently before the Court is a Motion
Dismiss filed by Defendants CO Beverage, David Doralle Smith, CO C68tephenBuzas,
Susan BerrigrCarl E. Walker, Switzer, Sgt. Gary Dobish, and Secretary Wgtabéctively,
“Defendants”). ECF No30.

For the following reasons, Defendants’ Motitm Dismisswill be denied in part and

granted in part without prejudice to Plaintiff's ability iefan Amended Complaint.

FACTUAL AND PROCEDURAL BACKGROUND
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Plaintiff filed his Complaint on June 23, 2016. ECF No.Rlaintiff makes the following
allegations in his Complaint. On January 21, 2015, Defendant Sergeant Dobish radioed
Defendant Swvizer, a lieutenant at SCI Fayetsnd told him that Plaintiff had his cell door covered
with a mattress. Id. 1 20! Defendant Switzercalled Plaintiff to come to the door to be
handcuffed. Id. 5. Plaintiff tried to put his hands through the food slot, but was sprayed in the
face, chest and hands with half of a can of “O.C. spfayd. Defendants Dobish, Beverage,
Smith, Corns, Wetzeand Walkemwere present during treprayingbut did nothing to prevent it or
stop it. 1d. 11 1115, 18. Defendant Buzas, the unit manager, did nothing to stop the spraying.
Id. 1 16. Plaintiff told all Defendants that he was allergic to O.C. spray and it would burn his skin,
but Defendants did not call “medical” to find out about Plaintiff's allerdg. 1 6. The “medical
department” tampered with Plaintiff's medical records and created a new r&atirdy that
Plaintiff was not allergic to O.C. sprayld. § 7. Defendant Berrier, the head supervisor of the
medical department, is responsible for natvding information as to Plaintiff’s allergy aridr
tampering with his medical recordsld. 117a]-17[b].®> Further, although Plaintiff was
permitted to clean his face, he was not permitted to clean his hands or his chest andedas de
shower. Id. Plaintiff requested a sick call that day but was denied ddef 21. Plaintiff

requested another sick call three weeks later but that was also dédidd22.

! Defendants submitted a videotape of the subject incident to the Coureziilin to their Brief inSupport of the
Motion to Dismiss, ECF No. 314. This videotape presents a version of events that differsiséntiy from that
alleged by Plaintiff in his Complaint. At this stage of the proceedthgsCourt cannot consider the video evidence;
however, at the summary judgment stage of this case, this eviddhtikely provide a substantial barrier to the
advancement of Plaintiff's case.

2 0.C. stands for oleoresin capsicum. COspray is commonly known as pepper spray.

% There are two paragraphs numbered 17.
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On October 5, 2016, Defendants filed the instant Motion to Dismiss and arB&epport
thereof. ECF Nos. 381. On December 1, 2016, Plaintiff filed an Affidavit which the Court
construed as @sponseén oppositionto the Motion to Dismiss. ECF No37-38. The Motion to
Dismiss is now ripe for consideration.

. STANDARD OF REVIEW

As the United States Supreme Court explained in Bell Atlantic Corp. v. Twombly, 550

U.S. 544 (2007), a complaint may properly be dismissed pursuant to Federal Rule of Civil
Procedure 12(b)(6) if it does not allege “enough facts to state a claimefatinali is plausible on

its face.” 1d. at 570. In assessing the merits of amslaubject to a motion to dismiss, a court
must accept all alleged facts as true and draw all inferences gleaned theretienfighttmost

favorable to the nemoving party. _Phillips v. County of Allegheny, 515 F.3d 224, 228 (3d Cir.

2008) (citingWorldoom, Inc. v. Graphnet, Inc., 343 F.3d 651, 653 (3d Cir. 2003)). A pleading

party need not establish the elements pfima facie case at this stage; the party must only “put
forth allegations that ‘raise a reasonable expectation that discovémevéahl evidence of the

necessary element[s].” Fowler v. UPMC Shadyside, 578 F.3d 203, 213 (3d Cir. 2009)

(quoting Graff v. Subbiah Cardiology Associates, Ltd., 2008 WL 2312671 (W.D. Pa. June 4,

2008)). The scope of review may extend to “matters of public record, orders, £xaltthihed

to the complaint and items appearing in the record of the case.” Oshiver v. Lishioeif,

Sedran & Bermar38 F.3d 1380, 1384 n.2 (3d Cir. 1994).

Pro se pleadings are held to “less stringent standards than formal pleadiiafied by

lawyers.” Haines v. Kerner, 404 U.S. 519, 520 (1972).




1. DISCUSSION

A. Legal Principles

In order to succeed on a Section 1983 claim, a claimant must show: (1) the conduct
complained of was performed by a person acting under color of state law; and (2) thig conduc
deprived the claimant of rights, privileges, or immunities secured bydhsti@ition or laws of

the United States. 42 U.S.C. § 1983; Kost v. Kozakiewicz, 1 F.3d 176, 184 (3d Cir. 1993).

It is well established that “[a] defendant in a civil rights action must havenrs
involvement in the alleged wrongs to be liable, and cannot be held responsible for a
constitutional violation which he or she neither participated in nor approgatdka v.
McGreevey 481 F.3d 187, 210 (3d Cir. 2007). Personal involvement in the alleged
wrongdoing may be shown “through allegations of persdmacttion or of actual knowledge and

acquiescence.” Evancho v. Fisher, 423 F.3d 347, 353 (3d Cir. 2005) (quoting Rode v.

Dellarciprete 845 F.2d 1195, 1207 (3d Cir. 1988)).
Finally, when dismissing a civil rights case for failure to state a claim, a courtgmas
the plaintiff an opportunity to amend the complaint unless it would be inequitable or futile to do

so. SeeFletcherHarlee Corp. v. Pote Concrete Contractors, Inc., 482 F.3d 247, 251 (3d Cir.

2007).

B. Plaintiff's Claims

In the “Legal Clains” section of his Complain®laintiff raises claims of: (1) excessive
forceagainsDefendant Switzer for spraying him, ECF No. 2§27 (2) excessive force against
unnamed persons who witnessed the spraying, failed to correct it and encourageuchitatanm

id. 1 28; (3) retaliation againddefendant Switzefor threatening Plaintiff with physical violence



for exercising his rights to seek redress through prison grievance sydtefn29, and (4)
deliberate indifference against Defendant Switzer and “hogpired officers mentioned here
id. 1 30.

C. Defendants’ Motion to Dismiss

Defendants move to dismiss Plaintiff's Complaintnoultiple bases.

1. Frivolity

Defendantsnitially argue that Plaintiff has failed to allegeshowing of physical injury
that is more thademinimis. ECF No. 31 at-B. Plaintiff alleges thaheO.C.spray affected his
eyes, mouth, hands and chest, blocked his breathing and that he comtiswiéer tpain therefrom
on his head and his hands three weeks later. ECF No. 1 {1 20h22e allegations, at this early
stage of the casestablish a plausible claim of a physical injury that is more tleaminimis.
Accordingly, the Motion to Disnsison this basis is denied.

2. Force wasnot excessive.

Defendants next argue that a full review of the circumstances of the subjeentnci
reveals the force used was justified, tempered and exercised at the minimuno lefs&din
Plaintiff's compliance. ECF No. 31 atX8. To support their argument, Defendants rely on
evidence from a videotape sent to the Caaran exhibit to their Brief iBupport of the Motion to
Dismiss, ECF No. 31-14.

When prison officials are accused of using egies force, the court’s inquiry is
“whether force was applied in a getalth effort to maintain or restore discipline, or maliciously

and sadistically to cause harndudson v. McMillian, 503 U.S. 1, 7 (1992). Because this

analysis entails questions of motivation, such claims often turn on factual dispitascannot



be resolved as a matter of law. There are several factual considerations that @ust
examine in determining whether a correctional officer has used excessive focknior “(1)
the need for the application of force;’ (2) ‘the relationship between the need aachdo@t of
force that was used;’ (3) ‘the extent of injury inflicted; (4) ‘the ekteinthe threat to the safety
of staff and inmates, as reasonably perceived by reigpordficials on the basis of the facts
known to them; and (5) ‘any efforts made to temper the severity of afdbnesponse.”™

Brooks v. Kyler, 204 F.3d 102, 106 (3d Cir. 2000) (quolvigitley v. Albers 475 U.S. 312, 321

(1986)).

As set forth above in Footnote 1, the Court cannot consideriti@stapesvidence athe
motion to dismisstage of the litigation. Accordingly, the Motion to Disms this basiss
denied.

3. No deliberate indifference

Citing to case law explaining how negligent treatment cannot support a claim efalelib
indifference,Defendants next argue that because Plaintiff received medical treatmenbhafter t
spraying, he has not alleged a valid claim of deliberate indiffere@F No. 31 at 135.

A refusal to provide medical care to a prisoner violates the Eighth Amendment's
prohibition of “cruel and unusual punishment.” U.S. Const. amend. VIIl. “Regard|éssvof
evidenced,” whether “manifested by prison doctors in their response to the psasoeed’ or by
prison guards in intentionally denying or delaying access to medical careeatianally
interfering with the treatment once prescribed,” “deliberate indifferem@e grisoner’s serious

illness or injury states eause of action under § 1983 Estelle v. Gamble429 U.S. 97, 1045

(1976). “TheEstellestandard requires deliberate indifference on the part of the prison officials



and it requires the prisoner's medical needs to be serio8gruill v. Gillis, 372 F.3d 218,

235236 (3d Cir. 2004). ThEstellestandard is met when: (1) a doctor is “intentionally inflicting
pain on [a] prisoner,” (2) “prison authorities deny reasonable requests for nieshtalent ... and
such denial exposes the inmate to unsluféering or the threat of tangible residual injury,” or (3)
“knowledge of the need for medical care [is accompanied by the] ... intenefusdlrto provide
that care.” Id. at 235. Further, if a prisoner is receiving medical treatment, -anaalicalprison
official must have “a reason to believe (or actual knowledge) that prison doctbesr@ssistants
are mistreating (or not treating)” the prisoner in order to be liable fdyedate indifference.Id.

at 236.

Plaintiff alleges that his reqgsts to receive additional medical care, both on the day of the
incident, as well as three weeks later, were denied. ECF No. 1-%9.2Again, hese
allegations at this early stage of the cagetm a plausible claim of deliberate indifference.
Accordingly, the Motion to Dismiss on this basis is denied.

4. Lack of personal involvement

Defendants next argue that Plaintiff has failedaiege the personal involvement of
Defendants Corns, Wetzel, Buzas, Berrier and Walker in any cognizable t6@#f.No. 31 at
16-17. Defendants assert that Plaintiff “fails to set forth any allegatamterning what
involvement these individuals had to the incident alleged in the Complaint.” ECF Nbl31 a

However, as to Defendants Corns, Wetzel and WalkemtPlalleges that they were
“there” when he was sprayed and that they did nothing to stop the force of the dprpseoent it
from happening. ECF No. 1 11 14, 15, 18s to Defendant Buzas, Plaintiff alleges that Bugas

the unit manager and thia¢ “did nothing to stop his lieutenant” from using the sprag. 1 16.



These allegationsf actual knowledge and acquiescence, viewed in the proper light, are sufficient
to establish a plausible claim of excessive force against these Defemidandmitial stage of the
case.

As to Defendat Berrier, Plaintiff alleges that she is the head supervisor of the medical
department and is responsible for not notifying the other Defendants of Plaadtéfgy toO.C.
spray and thus endangerad life. ECF No. 1 1 17[a]. Plaintiff further alleges thdDefendant
Berrier is responsible for the tampering with his medical file and deletinddnigyeto O.C.spray
therefrom. Id. { 17[b]. However, Plaintiff does natssigna civil rights claim to Defendant
Berrier in his Complaintnor is one apparent frothe allegations Thus, Plaintiff has failed to
establish a plausible claim of Section 1983 liability against Defendant Berrier

Accordingly,the Motion to Dismiss on this basis is denietca®efendants Corns, Wetzel
and Walker and granted as to Defendant Berrier without prejudice for Plaintiéf smfAmended
Complaint setting forth a claim against Defendant Berrier.

5. Insufficient allegations of First Amendment violation

Defendand also argue that, although Plaintiff lists a claim of retaliation against Defendant
Switzer in the “Legal Claims” section of his Complaiiak, I 29, he fails to specifgny illicit
conduct in precise and demonstrable terms. ECF No. 3118.17-

A prisonerplaintiff making a claim of retaliation under the First Amendment must prove:
(1) the conduct which led to the retaliation was constitutionally protectedhg)dintiff suffered
adverse action at the hands of prison officials sufficient to deter a person ofyfaimaess from
exercising his or her constitutional rights; and (3) a causal link between nisétutonally

protected conduct and the adverse action. Rauser v. Horn, 241 F.3d 330, 333-34 (3d Cir. 2001).




If the prisoner establishes a prima facie case of retaliation, the burden thencshie prison
official to show by a preponderance of the evidence that his action would have been tleyeame
in the absence of protected activityd. at 334. Such a showing will defeat th&af@ation claim.

Carter v. McGrady292 F.3d 152, 159 (3d Cir. 2002).

Although Plaintiff states in the “Legal Claims” section of the Complaint that Defendant
Switzer is retaliating against Plaintiff for exercise of his rights to seeksedhrough usef the
grievance system by “threat[en]if§laintiff] with physical violence,” ECF No. 1 1 2%he
Complaint contains no allegatiah athreat. Accordingly, the Motion to Dismiss on this basis is
granted without prejudice to Plaintiff's ability to film Amended Complaint supporting this claim
with factual allegationsf a specific threat

6. No allegations of a conspiracy

Defendants next allege that Plaintiff has failed to set forth allegatioict couldestablish
aclaim forconspiracy. It is not clear to the Court that Plaintiff is alleging a claim of conspiracy.
Plaintiff makes a single refereato Defendant Switzer's “coonspired officers,id. 30, in a
paragraph which appearsdtiegea claim for deliberate indifference. To the extBraintiff is
asserting a claim of conspiracy, the Court agrees that he has failed tarsatgausible claim
thereof.

“In order to state a claim faonspiracyunder 81983 the plaintiff must demonstrate (1)
the existence of @onspiracy involvig state action; and (2) a deprivation of civil rights in

furtherance of theonspiracyby a party to theonspiracy’ Eichelman v. Lancaster County, 510

F. Supp. 2d 377, 39E.D. Pa. 2007{citation omitted). “To prevaibn aconspiracyclaim, the

plaintiff must present evidence of an agreemettihe sine qua non of@nspiracy -- as it is'not



enough that the end result of the pattiadependent conduct caused plaintiff harm or even that
the alleged perpetrators of the harm adteadtonscious parallelisii. Id. at 39293 (citation
omitted).

Plaintiff makes no allegatioaof an agreement between Defendant Switzer and the other
officers. Accordingly,the Motion to Dismiss on this basis is granted without prejudice to
Plaintiff's ability to file an Amended Complaint supportiagconspiraclaim withthe requisite
factual allegations.

7. Claim for punitive damages should be dismissed

Defendantseek to have Plaintiff's request for punitive damages dismissed on the basis
that Defendants’ allegedonduct did not rise to the requisite levieg., that it was neither
motivated by evil motive or intent nadid it involve reckless or allous indifference to the
federally protected rights of other&£CF No. 31 at 120 (citingSmith v. Wade, 461 U.S. 30, 56
(1983)). At this early stage of the litigation, the Court cannot assess the motivations of
Defendants’ conduct. AccordingljheMotion to Dismiss on this basis is denied.

8. Defendants enjoy qualified immunity from suit

Qualified immunity protects government officials “from liabilftyr civil damages insofar

as their conduct does not violate clearly established statutorynstitational rights of which a

reasonable person would have knowmhlarlow v. Fitzgerald 457 U.S. 800, 81§1982).

Defendants assert that they are entitled to qualified immunity in thibestause “Plaintiff has
failed to sufficiently assert a cogniZatzlaim that any of the Defendants violated a constitutional

right.” ECF No. 31 at 22. The Court has found that Plaintiff has sufficiergbriad plausible
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cognizable claims of violations of his constitutional rights. Accordingly,Motion to Disnss
on this basis is denied.
9. Amendment would be futile

Finally, Defendants argue thét]ased upon the unfounded nature of all of the claim
made bythe Plaintiff,” permitting Plaintiff to amend his Complaint would be futilld. The
Court disgrees.
IV.  CONCLUSION

For the foregoing reasons, Defendants’ MotmDismiss, ECF No. 30, is granted without
prejudice as to: (1) all claims against Defendant Berrier; (2) the retal@#ion against Defendant
Switzer; and (3) any claim of conspiracy.he Motion to Dismiss is denied as to the remaining

claims. An appropriate Order follows.
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ORDER

AND NOW, this21% day of March,2017 IT IS HEREBY ORDERED that Defendants’
Motion to Dismiss ECF No.30, is DENIED IN PART and GRANTED IN PART without
prejudce to Plaintiff's ability to file, within 30 days, an Amended Complaint sefonit all of his
claims against all parties and correcting the deficiencies identified herein.

Pursuant to Rule 4 of the Federal Rules of Appellate Proceduayepartywishing to
appeal from this Order must do so within thirty (30) days by filing a notice oabap@rovided in
Rule 3, Fed. R. App. P., with the Clerk of Court, United States District Court, 700 Grant Stree

Room 3110, Pittsburgh, PA 15219.

BY THE COURT:

/s/ Maueen P. Kelly
MAUREEN P. KELLY
CHIEF UNITED STATES MAGISTRATE JUDGE

cC: All counsel of record via CMECF

HECTOR VARGAS TORRES
JT-1711

SCI Huntingdon

1100 Pike Street

Huntingdon, PA 16654
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