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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ROY E.BOGGS,an individual, and
ANETTE BOG GS, his wife

Plaintiffs,

DARWIN D.HARRIS, an individual, and

)
)
)
)
)
V. ) Civ. No. 16-971
g
GETAWAY TOURS, INC. )

)

)

Defendant.
)

OPINION

ConTl, Chief District Judge

Introduction

Pending before the cours & motion to remantiled by plaintiffs Roy Boggs and
Annette Boggs(“plaintiffs”). (ECF No. 5) On June 282016,Defendant Darwin Harris
(“Harris”) and Gateway Tours, Inc. (“Getaway Tours”) (together “removing
defendants”removed this case to this courasedupon diversity of citizenship, after
the onlynondiversedefendant in the state action was voluntarily dissad. (ECF No.
1.)

Plaintiffs argue that the case should be remandszhibbse removing defendants
waived their right to removeor, in the alternativebecauseheydid not file the notice of
removal within thethirty-day time limitunder28 U.S.C. § 1446(b)As set forth below,

the court findsthat removing defendants did not waive their rightremove, buthat
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removing defendantdid file an untimely notice of removaFor this reasonplaintiffs’

motionto remandwill be granted

. Procedural History

On September 29, 201pJaintiffsfiled a complaint in the Court of Common Pleas
of Beaver County againstefendantsHarris, Gateway Toursand ConleyBeaver
Corporation(“ConleyBeaver”). (ECF No. 1). Harris and Getaway Tours filed a tiynel
answer and assad a crosslaim against ConleBeaver (I1d.)

Plaintiffs arecitizensof Pennsylvania(ld. § 2) Removingdefendants Harris and
Getaway Tours areitizens of Michigan. (Id. § 4-5.) Defendant ConleyBeaver is a
resident of Pennsylvanidld.  3) The inclision of ConleyBeaver as a defendant at the
commencement of this actioprecluded the filing of a federal lawsuit based opo
diversity of citizenship.

On May 17, 2016counsel for plaintiffs informed counsel f@onleyBeaverthat
plaintiffs had agreed talismiss ConleyBeaver from this action upon consent from
Harris and Getaway Tourg4ECF No. 5 {1 15.0n May 18, 2016, Harris and Getaway
Tours consented to thdiscontinuancef ConleyBeaver via emaitorrespondence sent
to counsel for plaintiffs and cowel for ConleyBeaver (I1d.  16)! On May 18, 2016,
ConleyBeaver senemail correspondenceéo counsel for plaintif confirming Harris
and Getaway Tours’ consent to thiéscontinuanceof ConleyBeaver, and requesting

thatplaintiffs prepare atipulation ofdiscontinuancef ConleyBeaver (Id. T 17)

1All parties agreed at the hearing that this consemdld result in the dismissal of the cress
claim, which wasfiled byremoving defendants against ConBgaver



One May 23, 2016 plaintiffs forwarded all defendants a&tipulation for
discontinuanceof ConleyBeaver for signature(ld. § 18) On May 31, 2016, all
defendants supplied plaintsffwith executed countegrts of the stipulation for
discontinuance (Id. I 19.) On June 15, 2016plaintiffs filed the fully executed
stipulationwith thestatecourt (1d.)

On June 282016,Harris and Gateway Tourfded a notice of emovalon the
basis of diversity jurisdicon. (I1d.)

Since learning on May 12016,about plaintif6’intent to dismiss Conledeaver
from this action, defendants Harris and Getaway rfoengaged in the following
discovery:

- May 18, 2016 scheduled thandependentmedical exam (“IME”) for Roy
Boggs;

- May 20, 2016 inquired about dates to conduct a vocational inieavvof Mr.
Boggs

- June 8, 2016completedhevocational interview
- June 10, 2016conductedvr. Boggs’ IME;
- June 14, 201adeposed plaintiffs

- June 27, 206, deposed an administrator fronMr. Boggs’ place of
employmentand

- June Z, 2016 provided notice that a ation tocompel would be presented to
the Beaver County Court on June 30, 2Q(E&CF No. 5 1 19

On July 19, 2016plaintiffs fled a motion to remandhis matter to state court
and abrief in suport of the motion(ECF Nos. 5, § On August 9, 2016the removing
defendants filed a response in opposition to thetiomofor remand and a brief in

suppat of the respons€dECF Nos. 10, 1)



A hearing on plainti§’ motion for remandwas held before this court on
September 20, 2016. (Minute Entry 9/20/2018t that time the court, upon joint
request fromthe parties, permittedoth parties to submit supplemental éfing on the
narrow questionwhether a voluntaryliscontinuanceof a defaxdant via stipulation is
analogousd a settlement agreemeior the purpose of determining when ttierty-day
removal period provided under 28 U.S.C. § 1446¢binmenced (1d.) The motion is

now fully briefed and ripe for disposition

l1l.  Statement of Facts
Plaintiff Roy Boggsassertsa negligence claim againbtarris andGetavay Tours
Plaintiff Annette Boggs asseres loss of consortium claim against Harris and Getaw

Tours Plaintiffs allegein the complaint that:

— on December 26, 20184r. Boggs was operting his vehicle on State Route 18
(ECF No. 19 1t

— at approximately 10:39 p.m., Harris, who was opergta bus ownedoy
Getaway Tours, exited a commercial plaza owned hyl&eBeaver(id. | 1t
12);

— Darwin Harris negligently crossed over the southumd lane of Route 18
directly into Mr. Boggs’ path, resulting in a calion (id. T 12); and

— Mr. Boggs suffered numerous and severe injuries assult of the collision
(id.).
IV. Discussion
28 U.S.C. § 1441(aguthorizes a defendant to remove to fedeoalrt “any civil
actionbrought in a State coudf which the district courts of the United States/h

original jurisdiction.” The district courts haveigmal jurisdiction over diversity actions



“where the matter in controversy exceeds the suwature d $75,000 exclusive of
interestand costs, and is between citizens of different&d28 U.S.C. § 1332(&)

A defendant seeking removal of an action mustdijeetition for removal with the
district court withinthirty days ofthe plaintiff's service of the @mplaint uponthe
defendantor within thirty days of receipt of a copy of an amended pleadingtiom,
order, or other paper from whidfhe defendant may first ascertain that the case has
become removable28 U.S.C. § 1446(b). “[T]he burden of establishimemoval

jurisdiction rests with the defendanfukes v. U.SHealthcare, In¢.57 F.3d 350, 359

(3d Cir. 1995).1t is the burden of the party seeking to preserlve tistrict court’s
jurisdiction, typically the defendant, to show thtdite requirements for removal Y&

been metMeritcare Inc. v. St. Paul Mercury Ins. Cd66 F.3d 214 (3d Cir. 1999Bell

Atlantic Mobile, Inc. v. Zoning Bd. of Butler Tp138 F.Supp.2d 668 (W.D. Pa. 2001)

(noting that defendant bears the burden of provireg removal was proper).
“Once an action is removed, a plaintiffay challenge removal by moving to

remand the case back to state couMcGuire v. Safeware, IncCiv. Action No. 13

3746, 2013 WL 5272767, at * 1 (E.D. Pa. Sept. 1013 (citing_Cook v. Soft Sheen

Carson, Ing.Civ. Action N0.08-1542, 2008 WL 4606305, at*D(N.J. Oct. 15, 2008)).

“Cases may be remanded under 8§ 1447(c) for (1) #HcHistrict court subject matter

jurisdiction or (2) a defect in the removal proceeu PAS v. Travelers Ins. C@. F.3d

349, 352 (3d Cir. 1993."lt is settled that the removal statuteme to be strictly

2The parties do natontest thathereis complete diversity between the remaining partied dratthe

amount in controversig in excess 0f675,000.

3 The decision to enter a remand order on the bdsasdefect in removal procedure or for
a lack of subject matter jurisdiction is within tléscretion of the district court, and,
whether erroneous or not, is not subject to app€abk, 320 F.3d at 437 (citing



construed against removal and all doubts shouldelselved in favor of remandSteel

Valley Auth. v. Union Switch and Signal Djv809 F.2d 1006, 1010 (3d Cir.1987)

(footnote omited).
Here, plaintifs make two arguments in favor of remand

1) removing @fendans’removal was untimelypecause it did notamply
with 28 U.S.C. § 1446(band

2) removingdefendans waived the right to remove, because they invaked

jurisdiction of the state court and demonstratettlear and unequivocal”
intent to litigate in state court

Plaintiffs’ first argument raises a difficult legal question giveer gxistence of
conflicting case law with respect to when tinérty-day removal period beginsnder28
U.S.C. § 1446(h)If thiscourt were to determine that removing defendantsedhthe
right to removalthis courtwould beable toresolve this matter without adessing the
guestionwhether removing defendantsotice ofremoval was timelyiled. This court
will, thereforefirst addreslaintiffs’second argument regarding defants’alleged

waiver.

A. Defendants’waiver of the rightto remove
Plaintiffs argue thatemovingdefendants waived their right to remove by
demonstratingheintent to litigate in state court. In litigation defendat’s waiver of

removal rights must be “clear and unequivockbster v. Chesapeake Ins. Co., L1933

Quackenbush517 U.S. at 7312). The United States Supreme Court has noted that
limiting review of remand orders supports “Congressongstanding policy of not
permitting interruption of the litigation of the mies of a remwoed case.Powerex Corp.

v. Reliant Energy Svcs., InG51U.S. 224, 238 (2007).

A.R. v. Norris,Civ. Action No. 151780, 2015 WL 6951872, at *2 (M.D. Pa. Nov. 10, 3D1



F.2d 1207, 1218 45 (3d Cir. 1991).“(n the context of litigationbased waiver, the ‘clear
and unequivocal’ standard makes sense. Otherwisa,dernot to waive the right to
remove defendantsould have to remain inactive in the state countyming the peril of
being held in default should a remand frole district court later occur.?

The Third Circuit Court of Appeals has not spedaiflg addressed what
constitutes a “clear and unequivocal” waiver of tightto remow; however, courts
typically find that a defendant has waived his tighremove a case under one of two
scenarios. First, a defendant waives his rightetoove when héattemptsto
experiment with the merits of his case in statert@nd then use reaval to get a

second chance or ‘alternative appeal route in fatleourt.” Haun v. Retail Credit Co.

420 F. Supp. 859, 863 (W.D. Pa. 1976ifing Rosenthal v. Coate448 U.S142, 147

(1893) seeSacko v. Greyhound Lines, In€iv. Action No. 131966, 2013 WL 2892906

at *2-3 (E.D. Pa. May 31, 2013)[V] aiver may be found where a defendant experiments
with the merits of the case in state court and theeks to remove the caefederal
court, often after receiving an adverse decisipn

Alternatively,acourt may find that defendant has waived his right to remove a
case to federal court where the defendi@mkiesan affirmative action evincing an intent
to remain in stateourt. Mancari 683 F. Supp. at 9¢1n almost all of the cases where
waiver has been found, the courts have concludadtthe defendant manifested an

intention to remain in state court by either asiggrits rights in the court or by some

other affirmadive action taken in the state fom.”); Rockwell v. U. S. Fid. & Guar. Cp.

4“Thecourtof appeals irFosterrejected the argument that contractual waivers b441(a) removal
rights must be ‘clear and unequivoca$lter v. Munich Reinsurance Co., 223 F.3d 150, (826Cir.
2000) Here,plaintiffs do not argue thaemovingdefendants waived their removal rights bas@dn a
contractual waiver.




137 F. Supp. 317, 319 (M.D. Pa. 19%95)he action relied upon [as a waiver] must be
inconsistent with a purpose to pursue the rightetmove and clearly indicate an
intention tosubmit to the jurisdiction of the state court.”JThe right to remove may
also be waived if a defendant takes substantiadmsfe action in state court before

petitioning for removaf Bryfogle v. Carvel Corp., 666 F. Supp. 730, 7330 Ea. 1987)

Under this second scenario, a court will examinedbtons taken by the
defendant in state court to determine whether "dreysubstantial and demonstrate an
intent to litigate in state courtThe majority of courts seem to have held that
preliminary condict by a defendant short of his actual litigatidrittoee merits or his
voluntary invocation of state court jurisdictionrfois own purposes does not constitute

a waiver of his right to removeHaun, 420 F. Suppat863; Selvaggi v. Prudential Prop.

& Cas Ins. Co.,871F. Supp. 815, 818 (E.D. Pa. 198&jurts generally have held that

the right to remove is maintained where there haenbno litigation on the merits and
noprejudice to any of the partigs

District courtswithin the Third Circuit havéound that most actions taken by a
defendant prior to removal do nodnstitute a “clear and unequivocal” waiver of the
rightto remove. District courts in oulCircuit have found that waiver has not been
established when defendants attend and participadescheduling conference, file
preliminary objections, file a praecipe to file @anecplaint and a praecipe for judgment of

non prosand file an answet Cognetx, Inc. v. Haughton, No. 48293, 2010 WL

3370761, at *6 (E.D. Pa. Aug. 26, 2010). Distriouds have found that conducting
discovery does not automatically constitute a waiparticularly when the parties are in

the early stages of discoveid.; Cook v. Soft Sheen Carson, In€iv. Action No.08-




1542,2008 WL 4606305, at *4 (D.N.J. Oct. 28,08) 14CCharles Alan Wright &

Arthur R. Miller, Eederal Practice & Procedu8e3731 (4th ed2009) (“A defendant’s

conduct in defending the state court action prothe end of the two statutotlyirty-
day periods established by Section 1446(b) woll constitute a waiver of the right to
remove.”).

Courts also closely consider the timing of the defent’s conduct.It is clear that
the stage the case is in should be and is crudi@ihwanalyzing whether there has baen
waiver of the right to remove. For example, filiagleading in the early stages of
litigation may not be as clear and unequivocabl@aainas continuing to present
evidence in a trial.Mancarj 683 F. Suppat 94-95; Selvaggi 871 F. Suppat 817
(“pleadings that are filed early the proceedings are rarely construed as clear waive
of the right to remové).

Other circuit courts of appealtsave gonesofar as to hold that the right to remove

cannot be waived prior to the right existinkin v. Ashland Chemical Cp156 F.3d

1030, 1036 (10th Cir. 1998) (where the “act®im state court by defendant.were
taken before it was unequivocally apparent thatddse was removable,” they do not

constitute waiver of the right to removéjcKnight v. lllinois Cent. R.R.967 F.Spp.

182, 186 (E.D. La. 1997) (“[t}e right to remove a case to federal cametybe waived by
acts taken irthestatecourt, subsequent to the creation of the rightetmove”); Fain v.

Biltmore Securities, In¢166F.R.D. 39, 40 (M.D. Ala. 1996)sam@.

Finally, courtshave refused to find a waiver whélme defendant’s participation in
the state action was dictated by the rules of ttegescourt or wherehe defendant’s

failure to act would prejudice him in the state pgedingsHaun, 420 F.Supp. at 859



(finding that a defenant’s actions could not be construed as a waivethefright to
removewhere thedefendant took these actisho protect himself from default in state
court).

Plaintiffs in this case argue thegmovingdefendants waived their right to
remove by demonstrating aléar and unequivocal”’ intent to litigate in statact.

Plaintiffs cite four actions, which they allege demstrate this intent

1) removing defendants, Harris and Getaway Tours, fdemossclaim
against thenondiversalefendant, Coley-Beaver, at the bagning ofthe
state action

2) removing defendants engaged in discovery after dlse became
removable

3) removing defendants engaged in alternative dispaselution (ADR),
including proposals to participate in a high/low mgury trial in Beaver
County sate court, after the case became removahled

4) removing defendantntinueto participate in a related state court action
againsttheminvolving property damage claims

Plaintiffsalso argue¢hat this case should be remanded ongtomindthat removinghe

matter to federal court will invite significant édgland expense.

1. Removing defendans’cross-claim
Plaintiffs argue that removindefendaims waived their right to remowshen they
filed a crossclaim against cedefendant Conleeaver. Removing defendants respond
that such crosslaims are routinely filed to preserve defenses @ladns, and that the
instant crossclaim should not be perceived as evidence thayclearly and

unequivocally intendetb waive their right toemove

10



As established itHaun, a defendancan waive his right to removérough
“voluntary invocation of state court jurisdictionrfois own purpose$Haun, 420 F.
Supp.at863 Here, the question is whether filing a cradaim is a voluntary invoc&in
of statecourt jurisdiction.

The Third Circuit Court of Appeals has not spokentbis matter, and other
circuits are split abouwhether avoluntary crossclaim demonstrates‘alear and

unequivocalintent to litigate in state courtlaintiffs cite Sood v. Advanced Computer

Techniques308F. Supp. 239, 241 (E.D. Va. 196%9 support their contention that a
deferdant waives his right to remowéhen he files a voluntary crosdaim in state
court. InSood thedistrict courtheld that “the defendanby filing its plea in abatement
and its crossaction in the State Court, waived its right to reradhe case to this Court”
as the defendanwbluntarily invokdd] the jurisdiction of the stateoart by seeking its

affirmativeaid in his behalf Sood,308 F. Suppat241 seeAcosta v. Direct Merchants

Bank 207 F. Supp. 2d 1129, 1133 (S.D. Cal. 20@Bedefendant affirmatively waived

removal ights by filingavoluntary crossclaim); Paris v. Affleck 431 F. Supp. 878, 880

(M.D. Fla. 1977)same)Briggs v. Miami Window Corp., 158 F. Supp. 229, 230 DM.

Ga. 1956)same).

While plaintiffs would like the court to broadly adt the reasoning of thelistrict
court inSoodto find that a crosslaim “voluntarily invokes the jurisdiction of the state
court,”Sood 308 F. Suppat 241, this court is hesitant to find thelt permissive cross
claims constitutewaivers of the right to removeSoodlays out a rigid requirement,
which forcesadefendanto speculate about the likelihood a nonremovabse caill

later become removable when making preliminary procatdecisionsAdopting this

11



approachwould place defendastn precarious positios; they would have ¢ weigh the
value of assertingotentially viable clains against the possibility that the case may
bemme removable at some point in the futufFkis court is not inclined to require
defendants to engage in this sort of conjecturetipaarly atthe outset of litigation,
and concludes thdhefact-basedapproachaid outbythe Seventh Circuit Courof

Appeals inRothner v. City of Chicag379 F.2d 1402, 14141416(7th Cir. 1989)and

later adopted by the Fourth Circuit Court of AppeimlGrubb v. Donegal Mut. Ins. Co.

935 F.2d 57, 59 (4th Cir. 19913 more persuasive on this matter.

In Rothner the Seventh Circuit Court of Appeals examined the aflthe waiver
doctrine following the adoption of 28 U.S.C. § 1485 The court found that as a general
matter the 1948 revisions to the statutecheme, which included the adoption of
§1446(b) “seemedo obviate the need of courts to resort to judicidés concermig
waiver.”Rothner y879 F.2dat 1414 Rothner however, recognized that the waiver
doctrine is “entrenched in the lower courts,” ahat district courts do retain the
“‘power to remand irextreme situationsld. at1416. Under the approach set out in
Rothner “a waiver determination involves a factual and otyecinquiry as tahe
defendant's intent to waive” and should only be fdumrare and extreme
circumstancedd. at1408.

The Fourth Circuit Court of Appeals likewise adoptedghipproach, stating

We are persuaded by this reasoning, and a&aphner'sholding that although
a defendant may yet waive ftisirty-day right to removal by demonstrating a
“clear and unequivocal” ireint to remain in state court, such a waiver shaunlty
befound in “extreme situations®

5While the Third Circuit Court of Appeals has not explicitlyagted this approach, the cowftappeals
did citeGrubbwhendetermining that a defendawho had asserted claims famdemnification and

12



Grubb v. Donegal Mut. Ins. Co., 935 F.2d 57, 5(@ir. 1991) Extreme situations

befitting waiver may includa casdhathasalready been fully litigated on the merits in
state courtRothner 879 F.2dat 1416 a casan which the defendant takes “substantial
affirmative steps in the state court after the [dimerse defendants are] dismissed,”
Grubb 935 F.2dat59; or a casavhere the defendant removes only aftest[ing] the

waters in state courtSmall v. Ramse)Civ. Action No. 1:16121, 2010 WL 4394084, at

*4 (N.D.W. Va. Nov. 1, 2010)
Here, removinglefendants’ decision to filapermissive crosglaim against

ConleyBeaver does not rise to the “extreme” ledekcribedn RothnerandGrubb.

Removing e&fendantsdecision to filea crossclaim was a defensive stratedntol v.
Esposte 100 F.3d 1111, 111%5.1(3d Cir. 1996)amended(3d Cir. Jan. 20, 1997)
(“[Defendant’s]pleading appears to be defensive in naturewwedo not consider it to
be such a substantial affirmative step as to baraval’). Removing é&fendans’ cross
claim was also filed early in the litigation, wékkfore any party had reason to suspect
that the case may become removaBlkelvaggj 871 F. Supp.ta817 (“pleadings that are
filed early in the proceedings are rarely constrasclear waivers of gright to
remove.”).Removing &fendans’ crossclaim does not rise to the level of an “extreme
situation” as required undé&othner As a resultthe filing of a crossclaim by removing

defendans$ does not constitute a bar to remaval

contribution did not takesubstantial affirmative stegjthat would constitutabarto removal. Antol v.
Espostg100 F.3d 1111, 1115.1 (3d Cir. 1996)amended(3d Cir. Jan. 20, 1997).

13



2. Removing defendants’discoveryactivities

Plaintiffs argue thatemovingdefendants conducted extensive discovery, and in
particular, thatremovingdefendants continued to engage in discovery afer dase
became removable. The discovery activities cited fgintiffs include scheduling,
conducting interviews, and deposing parties. Pifstontend that by engaging in these
activities after the case became removaklmovingdefendants manifested an inteot
remain in state court, thus, waiving theight to remove Removing e&fendans argue
that they were required to engage in discoveryriheo to defend themselves in the state
court action, and thaf they had ceasedall discovery activitiesupon asceraining that
the case had become removable they would have beegivlation ofthe statecourts
orders and rules of procedure.

District courtswithin the Third Circuit have explicitly helthata defendaris
discoveryactivities donot necessarily evince“alear ard unequivocalintent to waive
theright to removeCook WL 4606305, at *4“conducting discovery will not
automatically bar the removal of an actign Cognetx, Inc.2010 WL 3370761, at *6
(findingthatdefendants who had only recently begun discoved/meat displayed a
“clear and unequivocalhtent to waive theight to remové.

Here, removinglefendants engaged in limited discovery after thgedecame
removable on May 23016,and no discovery after they filed the notadegemoval.The
discoveryconducted afteMay 23, 2016was done in accordance with a case
management order entered by "iatecourt, setting a discovery deadline of June 30,

2016, for removing defendants.

14



In Foster v. Chesapeake ungnceCo., Ltd.the Third CircuitCourt of Appeals

adopted the “cleaandunequivocal’ test to avoid the very conceaamovingdefendants
raise Foster 933 F.2dat 1218 n.15 (“In theontext d litigation-based waiver, the ‘clear
and unequivocaktandard makes sense. Otherwise, in order not teewhe right to
remove defendantsould have to remain inactive in the state countyming the peril of
being held in default should a remand frole district court later occur.”Jn Haun, the
courtdeterminedhata defendant who wishée adequately protedtimselfin state
court,may have to engage in state court activities at draas timethat hefilesa
removal petition, and thdbr a court to consider thistate court activity “as a waiver of
removal would create hardships for the defendanatin, 420 F. Suppat863. Given
thecourt’s decision irHaunandthe impending discovery deadline set by shate
court, Harriss and Getaway Tourgsontentionthat theywould have been unduly
harmed had they discontinued all discovery acegis particularly persuasive.
Becauseemovngdefendantappear to havengaged ironly a limitedamountof
discovery, as was nessary to protect thettefensesn state courttheir discovery

activities do notonstitute a “clear andnequivocal” waiver of thie right to remove

3. Removing defendarns’ ADR activities
Plaintiffs contend thatemovingdefendants evinced ‘@lear and unequivocal”
intent to litigate in state court by continuing émgage in ADR activities, specifically
discussions regarding a “binding high/low nonjursiat,” after the ase became

removable.

15



While it does not appear that courts within the r@hCircuit have specifically
addressed whether engaging in ADR or settlemenbna&gons demonstrates a “clear
and unequivocal” intent to litigate in state couttis unlikely thd thoseactivities rise to
this level. Engaging in ADR or settlement discussicdeems more akin to a preliminary
action, like fiing an answer, engaging in discoyeor scheduling a conferenceee
Cognetx, Inc.2010 WL 3370761, at *&han to litigating a case on its meritslaun, 420
F. Suppat863. In engaging irdiscussions regarding“ainding high/low nonjury trial
removing defendants in this case do not seem telaken a “substantial defensive
action in state court.Bryfogle, 666 F. Sup. at 733. Removing c&fendants also make a
persuasive argument that were the court to find ghdefendant who engages in ADR or
settlement discussions waived higght to remove this decision would discourage
defendants from engaging thoseactivities This result would clearly go against public
policy favoring settlement.

The participation of removingdefendantsin discussions about “binding
high/low nonjury trial’does not constitute a “clear and unequivocal” waivertbeir

rightto remove

4. Removing defendants’related state claims
Plaintiffs argue that remand is appropriate héexause there is a related action
pending before thetatecourt.Therelated action involves property damage claimth
respect to theehicles involved in the accident. The property da®a claims were
initially brought by plaintiffs. Theemoving defendant#iarris and Getaway Tours

filed a counterclaim in that action. (ECF No. 5 §3Rlaintiffs contend that the personal

16



injury claims and the property damage claiare essentially part of the same state court
action, andhepersonal injury action should be remanairce tothe difficulties and
inefficienciesof litigating what is, in essence, one action in twoums.

Plaintiffs point toBryfogleto support the contention that a federal action
should be remandesdhenit is in essenceart of a state court action. Trasguments
an overly broad interpretation Bfyfogle, which focugdnot on whethethe actions in
guestion wereelated, but whether the fedeiddim was ancillary to the state claim.

Bryfogle v. Carvel Corp., 666 F. Supp. 730, 7320Ea. 1987)seeConnecticut Bank of

Commerce v. Republic of Congo, 440 F. Supp. 2d 3%, (D. Del. 2006}quoting

Richmond v. Allstate Ins. Cp624F.Supp. 235,26 (E.D.Pa.1985))“A suit which is

merelyancillaryor supplemental to another action cannot&®movedfrom state to
federal court?).

The pertinent question hergwhether the claim currently before the statertou
for property damages is ancillary the personal injury clainn International

Organization Masterghedistrict courtopined that there aren® useful woking

definitions of ancillary” Int'l Org. Masters, Mates & Pilots of Am., Local N&v. Int'|

Org. Masters, Mates & Pilots of Aminc. 342 F. Supp. 212, 214 (E.D. Pa. 1972). The

Third Circuit Court of Appealdas notaddressedhis matter and district courts within
thiscircuit varywith respect to thanalysisthey use for determininiga matter is

ancillary.Connecticut Bank of Commeree The Republic of Congal40 F.Supp.2d 346

(D.Del.2006)(providing a survey of Third Circudistrict court decisionthat address

whethera matter isancillary).

17



That being said, International Organization Maste&rsich bothplaintiffs and

removingdefendants cited in their briefs, provides helpfuidance on this question.

According tolnternational Organization Masterf®r a case to be removable fihust

be ‘practically severable, so as not to do ‘praativiolence.’. . The mere fact that a

controversy had its origin in a state action doesnmequire remandhe issue is whether

it is a 'separate suit.Int'l Org. Masters, Mads & Pilots of Am., Local No. ,2Z42F.
Supp.at 214. The question of “practical violencerélates to the state court's power to
fashion a remedy for the wrong committed againstphaintiffs’ 1d. at 215.

Here, it does not appear that separatingddses involvingersonal injury and
property damage claims will cause the sort of “picad violence” envisioned by

International Organization Masterbhe state court will retain the power to fashion a

remedy to address the property damage claims d\ibe personal injury case is
removed to fededacourt. In fact, this matter isubstantively distinct from most tfe
casesn which the courexamined whether a claim is ancillary, as the migyaf those

cases involvd garnishment action§eeld.; Connecticut Bank440 F. Sipp. 2d a352;

Scanlin v. Utica First Ins. Cp426 F. Supp. 2d 243, 245 (M.D. Pa. 200i8xines by

Midlantic Bank, N.A. v. Donn's, Inc., No. CIV. A591025, 1995 WL 262534, at *1 (E.D.

Pa. Apr. 27, 1995); Lexington Ins. Co. v. Trusteé®niv. of Pa., Civ. Court No. A85

1125, 1987 WL 16041, at *1 (E.D. Pa. Aug. 21, 19&Rithmond v. Allstatdns. Co, 624

F. Supp. 235 (E.D. Pa. 198%)rit denied,800 F.2d 1130 (3d Cir. 1986).
The personal injury claims and the property dam@genms arising from the
accident on December 26, 2Q&e currently being addressed as separate suills, an

plaintiffs provided no evidence to support their contentioattthe state court will
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consolidate these actions sua sponte if this coamtands. Given that these claims are
currently proceeding as independent actions, itsdo® appear that removing the
personalmjury claims to federal court would cause practidalence or*gratuitous]ly]
interfere[ ] with the orderly and comprehensivepdisiton of a state court litigatiofi.

Lexington, 1987 WL 16041, at *lquotingBrillhart v. Excess InsCo., 316 U.S. 491, @5

(1942). The courtwill not remand this case basegon plaintiffs’argument that the
personal injury claim is related or ancillary teethroperty damages claim currently

pending in state court.

5. Delay and expense
Plaintiffs arguethat this case shddi be remanded becaugbe parties have
already committed significant time and expensehe state court litigation. Plaintsf
also anticipatehat this case will be set for trial more quicklythe state court level.

Although the Court is mindful of ] critical principles [of judicial economy and
cooperative federalism], the executive and legigtatbranches have enacted
statutes articulating the standards to be usecterdnining whether a defendant
may remove a particular case to federal coumtphrticular, 28 U.S.C. 8§ 1441,
144647 describe the procedures by which a defendant mreayove a case to
federal court]Where defendant] complie[s}ith the statubry requirements for
removal, []this Court will not remand the case on the basigpahdples of
judicial economy and cooperative federalism.

Cook 2008 WL 4606305, at *Feedim Arnold Corp. v. Hydrotech Sy, Inc., 109 F.3d

1567, 1572 (Fed.Cir.1997) (‘[Clonsiderations ofieidl economy cannot trump a clear
rule of law, particularly onehtat goes to the very power of the court to decliedase.”).
28 U.S.C. § 1446(b) lays out clear requirementsiwdspect tahe right to removehis
case. The court will not place judicial economy dedr of delay above these

requirements.
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6. Summary
For the reasons set forth abovemoving defendants did not waive their right to
remove.Because this court could not conclude that remodefgndants waived their
right to remove, the court wilddresshie question whether removing defendants

notice ofremoval wadimelyfiled under28 U.S.C. § 1446(b).

B. Timeliness ofremovingdefendants’'notice of removal
Plaintiffs argue that this case is not removableduseemovingdefendants i
not file the notice of removalwithin the requiredhirty-day time limit.The ime
limitation for removal in a case where the initial pleadingd removable is controlled

by 28 U.S.C. § 1446(hyhich provides

If the case stated by the initial pleading is nemiovable, a note of removal may be filed
within thirty days after receipt by the defendatittough service or otherwise, of a copy
of an amended pleading, motion, order,ather paper from which it may first be
ascertained that the case is one which is or hasrhe emovable, except that a case may
not be removed on the basis of jurisdiction conderiby section 1332 of this title more
than 1year after commencement of the action.

28 U.S.C§ 1446(b)Xemphasis addedd The thirty-day time limit is mandatoryCarlyle

Inv. Mgmt. v. MoonmouthCo. SA, 779 F.3d 214, 218 (3d Cir. 2015); Groh w0l 889

F.Supp. 166, 171 (D.N.J. 199Balestrieri v. Bell Asbestos Mine&td., 544 F.Supp 528,

529 (E.D. Pa. 1982). The goal of the tiflimit provision is to resolve earlin which
court system the case will be heatdCCharles Alan Wright &rthur R. Miller, Eederal

Practice & Procedurg 3731 (4th ed2016).

6 Because plaintiff raised no federal question in the complaint amaldriginally named defendant
ConleyBeaver was aondiverseparty, the action was not initially removable. Thfare, the second
paragraph of § 1446(b) governs.
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Here,plaintiffs andremovingdefendantsagree thaemail correspondencent
on May 18, 2016and May 23, 2016staed ConleyBeaverwas tobe dismissed as a
defendantthepartiesdisagreehowever aboutwhether this correspondentréggered
thethirty-day removal period provided under 28 U.S.C. 8§ 144 6(

The court’s inquiryinto this matterns twofold. The courtnust first decide
whether theattorney correspondenca May 18, 2016and May 23, 2016can be
considered “other paper,”und28 U.S.C. § 1446(b)fthe courtdetermines tha28
U.S.C. § 1446(bincludesthis attorneyorrespondence, the court must detene
whether removinglefendang may have ascertained from this correspondencettteat

case had beconremovableSeeRose v. USAA Cas. Ins. CdCiv. Action No. 09-6005,

2010 WL 2557484, at =34 (D.N.J. June 23, 2010Rolkv. Sentry Ins.129 F. Supp2d

975, 978 (S.D. Miss. 2000).
Although the Third CircuiCourt of Appealdias not specifically definetbther

papet” “district courts in the Third Circuit have given ttexm an ‘embracive
constructionto include a wide array of documents, includingée communications
between counsel, deposition testimostypulatiors between the parties, answers to

interrogatories, and transcript€osta v. Verizon New Jersey, I1n836 F. Supp. 2d 455,

465-66 (D.N.J. 2013)seel4CCharles Alan Wright &rthur R.Miller, Federal Practice

& Procedure§ 3731 (4th ed2016). (“The federal courts have givehe reference to
‘other paperan expansive construction and have included a wrday of documents
within its scopé€).

Several district courtwithin the ThirdCircuit have specifically held that written

correspondence between counsel can constitute rfgtaper” unde28 U.S.C.
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§1446(b) Rose 2010 WL 2557484, at *4 (finding thatsdipulationsubstituting a
defendant, signednd mailed byheplaintiffs’ attorney, constitute@n “other paper”

within the meaning of § 1446(b)Efford v. Milam, 368 F.Supp.2d 380,85

(E.D.Pa.2005)doncluding that correspondence frahe plaintiffs’ counseffell within

the purview of “other paper.”Rahwar v. Nootz, 863 F. Supp. 191, 192 (D.N.J. 3994

(“plaintiff's staement of damages letter is an ‘other papéthin the meaningf 28

U.S.C. § 1446(h)); Broderick v. DellasandrB59 F.Supp. 176, 179 (E.D.Pa.1994)

(finding thata letter fromtheplaintiffs’ counsel indicating tat the plaintiffs had
changed residency providede defendanwith notice thathecase had become

removable)Hessler v. Armstrong World Indus., Inc., 684 F. up93, 395 (D. Del.

1988)(finding thatletters and statements madethg plaintiffs’ attomey, which

provided agquate noticéhat theplaintiff hadsettled withthe nondiverseefendant,
triggered thehirty-dayremoval period)lt is clear that attorney correspondence can be
considered “other paper” for the purpose of 28 0.8.1446(b)

Havingconcluded that the email correspondence betvweemselkan constitute
“other paper,”the court musixamine the substance of tltisrrespondencm order to
determine whememovingdefendants may have first ascertained that the lcade
become removablén discussing “other papers,barts within this circuit have held
that such documents triggez8 U.S.C. § 1446(Iy)] thirty-day removal period only when
they are the result & voluntary act of the plaintifivhich effects a change rendering a
case sufect to removal (by defendant) which had not beemovable before the

change.”Efford, 368 F. Supp. 2d at 385 (citieBry v. Transamerica Corg601F.2d
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480, 487 (10th Cir.1979)seeCostg 936 F. Supp. 2dt466;Rose 2010 WL 2557484,
at*4.

“In addition, these courts have re&8[U.S.C. § 1446(b)’slise of the word
‘ascertainto mean that the thirtgay removal period is triggered gnvhen these
documents make it ‘unequivocally clear and certehat federal jurisdiction lies.”

Efford, 368 F.Supp 2d at 385 (citindosky v. Kroger Tex., L.R288 F.3d 208, 212 (5th

Cir.2002));In re Diet Drugs (Phentermine, Fenfluramine, Deffiegramine) Prods.

Liab. Litig., Civ. Action No. 98-20560, 1999 WL 106887, at *2 (E.D. Pa. Mar. 2, 1999
(“courtshave held that an action was properly removed todafal court where the
plaintiff clearly expressed an intent to voluntg@bandon claims againsbndiverse

defendants.”)Polk, 129 F. Supp. 2dt979-80 (citingPullman Co. v. Jenkin805 U.S.

534(1930), for the proposition that “notice must clearly aneffiditively evidence the
plaintiff's desire voluntarily to dismiss ampndiversalefendants.”).

For attorney correspondence to trigger thety-dayremoval period, the
correspondence must show thhe plaintiff engaged in a voluntary act which rened
the case subject to remoyahd thattheact was “unequivocally clear ané@r¢ain” from
the correspondenc# plaintiffs engagd in such an act, the time at whithatact
became clear tremovingdefendants will “triggerthethirty-dayremoval period under
28 U.S.C. §1446(b).

Here, the act in question is the discontinuancelbintiffs of defendant Conley
Beaver. “[Clourts have held that an action was mrdypremoved to a federal court
wherethe plaintiff clearly expressed an intent to volarnily abandon claims against

nondiversadefendants.ln re Diet Drugs 1999 WL 106887, at *2seeRose 2010 WL
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2557484, at *4Afinding thattheplaintiffs’ stipulationsubstituting anondiverse
defendanfor a diverse defendant constituted a voluntaryredmmment of claims

againsttheremoving defendanf Eyal Lior v. Sit 913 F. Supp. 868, 878 (D.N.J. 1996)

(finding thatthe plaintiffs’ stipulationremoving thenondiversedefendant triggered the
thirty-day removal period under 28 U.S.C. 81446 (lHessler 684 F. Suppat 395
(holding thattheplaintiff's act of entering it a settlement agreement withe
nondiverse defendandonstitutedthevoluntary abandonment of claims agaitis¢

nondiverse defendat); Lesher v. Andreozzi647 F.Supp. 920, 9222 (M.D.Pa.1986)

(same). Herethe discontinuance by plaintiftsf defendant Conleeaver was a
voluntary act indicatinglaintiffs’intent to abadon claims against the only ndiverse
defendant. fisdiscontinuanceendered the case subjeotremoval.

Given that thaliscontinuancereated diversity jurisdiction and made thmstter
removable, the court must determine whdaintiffs’voluntary act otlismissing
ConleyBeaverbecame “unequivocally clear amdrtain” to removing defendants, such
that removing defendants could first ascertain tih@t@se had become removable.
There ardour differentpapergdentified by the parties thabuld havdirst indicatedto
removing defendanthat the case was reamable.These are:

1. the two emails sent by counsel for removing defartdaand counsel for
defendanConleyBeaveron May 18, 2016 which confirmthatall
defendantgonsented to thdiscontinuancef ConleyBeaver (ECF No.5
20);

2. the lettersent by counal for plaintiffson May 23, 2016, which contained
the unsignedtipulationfor discontinuancevith respecto defendant

Conley-Beaver (ECF. No.21);

3. correspondence sent by counsel for CorBeyaver and counsel for
plaintiffson May 31, 2016, which cdained signed counterparof the
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stipulation fordiscontinuancevith respecto defendant Conleeaver
(ECF. No. 522); and

4. aletter sent bgounsel for plaintiffon June 15, 2016, whiatonfirmed
that the stipulation fodiscontinuance wafiled with theCourt of
Common Pleas ddeaver County on June 15, 20d46d included a copy of
that filing.

Plaintiffs point to the May 18 email exchangas evidence that removing
defendantsvere made aware that the only mbwerse party was being dismissed that
date and thatconsequentlythe May 18thcorrespondence triggered therty-day
removal peiod under 28 U.S.C. § 1446(Plaintiffsarguethatremovingdefendants
had untilJune 17, 20 16to file theirnotice of removal, and that the notice of removal
filed on June 28, 2016vas untimely.

In the alternative, plaintiffs argue thtite May 234 letter confirmed in writing
that there were no remainimgpndiversedefendants in this actioflaintiffs’counsel
sent thidetterto all defendants and included it an unsignedtipulationfor
discontinuancavith respecto defendant Conledeaver Basedupon this
communication, counsel for plaintiffs argudsatthethirty-day removal period began
on May 23, 2016removingdefendants had until June 220 1§ to file their notice of
removal, andemovingdefendans’ notice of removal, filed on June 28, 2016, was
untimely.

Converselyremovingdefendantargue that the removal period did not begin
until June 15, 2016, when the stipulation for discontimeewadiled with the court and
ConleyBeaver was formally dismissed as a defendant, déhéalternative, oiMay 31,

2016 whenall parties signedhe stipulation for discontinuanc€ounsel for Harris and

Getaway Tours argue thhecause the removal period wast triggered untieither
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June 15, 2016 or May 31, 20,2®eir notice of removalfiled on June 28, 2016yas filed

within thethirty-dayremoval period.

1. May 18, 2016 emails

For the May 18, 2016 email exchange between defeh@anleyBeaver and
removingdefendants Harris and Getaway Tours to serve agripgering event for the
thirty-day removal period, it must have been “unequivgoalar and certainfrom this
correspondence thélhe case had become removable.

The May 18, 2016 email exchandescusses thdiscontinuancef ConleyBeaver.
Theemail exchangencludes two emails an initial email sent from Timothy
Montgomery, counsel for Harris and Getaway Tourng a response email sent from
William Mansour, counsel for Conlegeaver. While, Lava Tocci, counsel for plaintiffs,
was mentioned in Mr. Montgomery’s email and veapiedon both Mr. Montgomery
and Mr. Mansour’s emails, plaintiffs’counsel neither engagedor responded to this
email exchangePRlaintiffs state in their brief ingpport oftheir motion to emand that
on May 17, 2016counsel for plaintiffoorallyinformed counsel foConleyBeaverthat
plaintiffsintendedto dismiss ConleyBeaver from this action upon consent of Harri
and Getaway Tours (ECF No. 6)owever,no evidence was provided indicatindpat
plaintiffsrelayed this information, either in writing or ottvdse, to Harris and Getaway
Toursat that time.

While theemailexchanganentionsremoving defendarst “understandingthat
plaintiffs had agreed to dismiss Gley-Beaver plaintiffs did not confirm this fact in the

May 18h email exchange. In facthe exchangeontairs noinformation fromplaintiffs
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whatsoever; it merely discusses an oral agreemetvwden defendant ConldBeaver
andplaintiffs, which plaintiffs neither confirmed nor denied.

While counsel for plainti§ may have made this decision unequivocally clear and
certain during the May 1¥phone callcourts typically require “that an ‘other paper’

under 28 U.S.C. 8§ 1446(b) consist of a written doeut.” Cabibbo v. Einstein/Noah

Bagel Partners, L.P181F. Supp. 2d 428, 431 (E.D. Pa. 20,G2gState Farm Fire &

Cas. Co. v. Valspar Corp824 F. Supp. 2d 923,936 (D.S.D. 20fiding that oral

communication is typically insufficient to consttei“other paper” and trigger thtairty-

day statutory removal periodEntrekin v. Fisher Scientific Inc146 F.Supp.2d 594, 612

(D.N.J.2001) (holding that oral communications, ‘tiean an informal setting without
any transcription or simultaneous reductieowritten form about such a matter as

settlement negotiations, are incapable of trigggtime thity-day limitation for

removal”);14B Charles Alan Wright &rthur R. Miller, Federal Practice & Proceduge
3731 (4th ed2009) (“Courts ordinarily hold thadral statements do not trigger
removability under the second paragraph of Sect®46(b) because such statements do
not qualify as an ‘other paper.”).

Given that plaintiffs neither sent not affirmed imiting the content othe May
18th emails this court cannot concludéat this correspondence make&ihequivocally
clear and certain” that the case had become remevab a resultthe May 18" emails

did not trigger thehirty-dayremoval periodunder 28 U.S.C. § 1446(b).

2. May 23, 2016letter
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The court next examirsavhether thdetter plaintiffs’ counsekentto all
defendants on May 22016,which included an unsignestipulationfor discontinuance
with respecto ConleyBeaver made it “unequivocally clear and certai@’Harris and
Getaway Tours that the case had become removdlidke the May 18 emails, the
correspondence on May 23016 included written confirmation from plaintiffs that
ConleyBeaver was being dismissembin the case. The only questiemmwhetherthe
removing defedants could have ascertained throwghunsigned, unfiledtipulation
that the matter had become removable.

In Hessler v. Armstrong World Industrielsic., 684 F. Supp. 393, 3D. Del.

1988) the court had to determine whether an informallegtent agreement with the
nondiverse defendant placed the divedséendant®n notice that the case was
removableand, thus triggeredthethirty-day removal periodThe courtheldthatthe
settlement agreemexid not need to bormalizedor presented to the couto
commence the removal periplbdecause “formadiscontinuancés not a prerequisite for

removability Id. at 395(citing Lesher v. Andreozzi647 F.Supp. 920, 921

(M.D.Pa.1986))ratherthecourt determined that thease became removable when the
diverseparty ‘received adequate notice, both by letters and atestents made in the
Superior Court . . . that the requisites of remakibwere present.ld. at 395.
TheHesslerdecision seems to suggest that an informaé. unsigned and
unfiled — agreementcanserve as the triggering event under 28 U.S.C. $(d}x Other

district courtdecisions support thisnding. SeeRawlings v. Prater981 F.Supp. 988,

990 (S.D.Miss.1997) (holding that removal was pnowhere theplaintiffs voluntarily

abandond their claims againsinondiversalefendant by entering into a settlement
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agreement, even though release document had nbiegest finalized)Mancariv. AC &

S Co, 683 F. Supp. 91, 93 (D. Del. 1988) (“It is noyuered thatdiscontinuancefthe

nondierse defendants be in writing or be formalizedRdwe v. Johndvanville, Civ.

Action No.A. 86-6044, 1987 WL 12266, at *2 (E.D. Pa. June 9, 198&hy unequivocal
indication of plaintiffs abandonment of its actiagainst settling defendants is
sufficient to effectdiscontinuanceand a formal writtestipulationto that effect is not

required”); Lesher 647 F. Suppat921 (‘We are unpersuaded by plaintiffs’ argument

that the[nondiverseldefendants must be formally dismissed from thiscacbefore
removal is permissibl®.

These decisiondiffer from the matter at hand, howeven,one significant
manner.These decisionsachinvolved informalsettlement agreemesywhereadhe
instantmatterinvolvesan informalstipulation ofdiscontinuanceThecourt must,
thereforedetermine whetheanunsigned stipulatioms analogougo an informal
settlement agreement for purposésommencing thehirty-day removal period under
28 U.S.C. § 1446(Db).

Removing kefendants argue that an unsigned, unfiled d&paon is not similar to
a settlement agreement because such a stipulaioatibinding under state laand
that consequently does not make the case removadhelcannot serve as the
triggeringevent under 28 U.S.C. § 1446(Removing cefendantsontend that had they
filed a notice of removal prior to the filing of¢éhstipulation on June 15, 2016, “it is likely
that Plaintiffs would have moved to remand as theas not complete diversity.” (ECF

No. 11).
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Removing defendants rely heavily ¢iirst Star Saings Bank v. American Title

InsuranceCo., Civ. Action N0.94-3716, 1994 WL 475273 (E.D. Pa. Aug. 29, 1994), to

supporttheirargumentFirst Star however, idhighly problematicLike the instant
matter, First Starinvolved aremoving defendanwhofiled a notice of removal after
learning fromtheplaintiff's counsel thatheplaintiff intended to consent to the
dismissal of the onlpondiversadefendant. The removing defendant was in receipt of
this information via a letter frortheplaintiff's counsel on or about June 294 .First
Star, 1994 WL 475273, at *2The removing defendant filed for removal on Jung 16
1994, before the stipulation was signed or filetl.While the parties disagreed about the
timeliness othedefendansremovalwith respect tavhether thdetter fromplaintiff's
counsel triggered th#hirty-day removal period, the court did n@solve the dispute on
that basisld. at n5. Instead, the court found that because the nondéveesty had not
yet been formally dismissed from the action,tdhevas no diversity of citizenship
consequeny, the court remanded due to lacksafbjectmatter jurisdictionld. at 3.

To support its finding that the state court actilad not yet become removable

the court relied ofdutton v. TempldJniversity, 703 F. Supp. 391 (E.D. Pa. 198%r

the propositiorthat “the record of the state court is considerteel $ole source from
which to ascertain whether a case originally nohogable has become removabl’

(citing Hutton, 703 F. Supp. at 392). Based tmsdirective fromHutton, thedistrict

court examined the state court record, found thatgarties had not signed and filed

the stipulationanddetermined that diversity jurisdiction did not exisl.

Therelianceof the court in_First Staon Hutton, however, is misplacedn

support of its statement that “the state courbissidered the sole source from which to
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ascertain whether a case originally not removalale Inecome removabléfie court in

Hutton citedBandag of Springfieldinc.v. Bandadnc., 537 F. Supp. 366 (W.D. Mo.

1981)7 In Bandagthedistrict court remanded a case on the grotimat the nondiverse
defendants had never been dismissed and thasequentlythere was no diversity
jurisdiction. Bandag 537 F. Supp. at 368he courtstatedthatit determined that the
nondiverse party hadotbeen dismissetf]rom the records supplied to the Courld.
While it is clear fom the court’s opinion that relied onstate court records tecide
removability it does not follow thathedecision to use state court records to make this
decision means that state court records arettgsource a federal court caonsider
when decidingvhether a case has become removable. This inferisnegproperly

drawn by the courin_ Hutton, andthecourt in_First Stamistakenlyadoptedand relied

uponit. In addition to beindlaweddue tothe improper inferences dravitom the case
law, this inferencas also in directonflict with themyriad ofdecisionghathave found
that28 U.S.C. § 1446(bgan be triggered b¥ther papes” not filed in the state court

proceedingsA.S. exrel. Miller v. SmithKline BeechamCorp., 769F.3d204,210-21%3d

Cir. 2014)(triggering of28 U.S.C. § 1446(bhased upomnorderin another case)Akin

v. AshlandChem Co., 156F.3d1030,1035-1036,1035n.2 (10th Cir. 1998)(triggering

based upomnanswer to interrogatorygfford, 368 F.Supp.2d at 38%r{ggeringbased
uponattorney correspondencdlahwar 863 F. Supp. at 192r{ggeringbased upon

“statement of damages letter);Broderick 859 F.Supp. at 179riggeringbased upon

“The court inHutton cited Moore's Federal Practice { 0.16843-6] at 599 2d €d.1996).

While this section of Moore’s Federal Practiceits second editionlid referencehat the state
court record is the sole source from which to atsadarwhether a case has become removable
thisreference does not appeartiremost recent editioof Moore’s Federal Practic&eel6-107
Moore's Federal PracticeCivil § 107.140(3d ed. 2016).
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letter indicating change of residencijessler 684 F. Supp. at 39%r{ggeringbased
uponinformal settlement)Given that the majority adourtsin and outside of the Third
Circuit seem to reject thEirst Star'sbasic presumption that distticourts cannot look
outsidethe statecourt record to ascertain whether a case has becemevable, this
court is unpersuaded by the reasoning and holdirkarst Star

While the case law is not perfectly cleavoutwhether an unsigned stipulation
can trigger thehirty-day removal period under 28 UG 8§ 1446(b), this court finds two

decisiongarticularly instructive- Eyal Lior v. Sit 913 F. Supp. 868 (D.N.J. 19963nd

King v. Bell & Howell Mail Processing SystesnCo, Civ. Action No. 971303, 1997 WL

285969 (N.D. Ill. Apr. 24, 1997)n Eyal Lior thedistrict courtfound that an unsigned
stipulation of dismissal triggered thikirty-day removal period under 28 U.S.C. §
1446(H. In Eyal Lior, theremoving defendants received an unsigned copy of a
stipulation dismissing all claims against the noredse defendant via facsimile on
November 10, 199%vyal Lior, 913 F. Supp. at 877. On November 23, 1995, colubse
thedefendantsigned the stipulation. On Novemb2B, 1995, counsel fotheplaintiffs
signed the stipulation and filed it with the cout.at 873. Theemovingdefendants
filed their original removal petition on Novembe8,21995, and filed an amended
removal petitim on December 14, 199H. at 873, 878. Theemovingdefendants
argued that the matter did not become removabld thd stipulation was filed on
November 28, 1995. The court rejected this argumimding instead that the case
became removable on Novémar 10, 1995when theremovingdefendants received the
unsigned copy of the stipulation, and that consedqlyehethirty-day removal period

began on that datéd. at 878. Whilehe court’s decision ieyal Lior suggests that a
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stipulation— like a settlement agreemenineed not be signed or reduced to its final
terms to trigger the removakpiod under 28 U.S.C. § 1446 (lthe court did not fully
explain thereasoning behind this decision. Itsemewhat uncleaas to why or how the
courtin Eyal Lior determined that an unsigned stipulation enabled émeoving
defendant to ascertain that the case had becomewvate.

While Eyal Lior offers some guidance, the court finds the distcaiirt’sdecision

in King v. Bell & Howell Mail Processing Syams Coparticularly persuasivdn King,

theplaintiff originally filed a case against Bell altbwell Company (“Bell and Howell”).
King, 1997 WL 28596%t *1. The daintiff later learnedhat the appropriate defdant
was Bell and Howell MaiProcessing Systen@ompany (“Bell and Howell Mail”)1d.
Bell and Howell filed a motion to dismiss on Deceenl20, 1996which theplaintiff did
notoppose, and on January 6, 1997, phaeintiff was granted leave to amend her
complaint to add Bell and Howell Mail as a defentdadn January 29, 199Bell and
Howell's motion to dismiss was grantddaving Bell and Howell Mail as the sole
defendantOn February 25, 1997, Bell and Howell Mail filachotice for removal based
on diversity.ld. The courtin King was tasked witldeterminingwhether thahirty-day
removal period began on January 6, 1987enBell and Howell Mailwas joined to the
case knowinghat Bell and Howell's pending motion to dismisssmanopposear
whether the removal period beganJanuary 26, 1997, wimeBell and Howell was
formally dismissedld. at *2.

The courtacknowledgedhat the law in this area i bt fully consistent, but the
majority have held that the time period beginsua once the removing party gains

knowledge of the facts supportingmoval, not when a pertinent order or pleading is
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subsequently entered or filédd . at *3. The courtlsorecognized tha?28 U.S.C. §
1446(b) does natequire formalityor limit federal courts to the “technical procedlra
rules of state courtsld. at *3—4. Basedupon this reasoning, the couirt King decided
that ‘Bell & Howell Mail could first ascertain that the case would bmpovable when
informed by plaintiff's counsel th&ell & Howell Mail would be added as a party and
that the dismissal @ell & Howellwould not be opposetand that “[since the notice
of removal was not filed untrhore than 30 days after the amended complaint apdin
Bell & Howell Mail, the notice of removal was untaety.” King, 1997 WL 285969at *4.
Like in King, which invdved an unopposed motion, this case involves an
unopposedtipulationto discontinue. Heregemovingdefendantseceived written
confirmationfrom all parties on or before May 23, 2016at plaintifs would be
dismissing ConleyBeaver and that all partieé®nsented tohis stipulation While this
stipulation was not formal and may not hdeen perfected under statdes this court
concludesunder the reasoninggt forthin King thatremovingdefendans could
ascertain on May 23, 20 lthat the case hadelbome removable through plaintsff
written expression of intent teoluntaily dismissthe nondiverse defendams made

clear inHesslerand King neitherformality nor perfect compliance with state

procedural practiceis required to trigger thehirty-day removal period under 28 U.S.C.

§ 1446(b). SeeJohnson v. AllisonNo. 3:12CV-0041, 2012 WL 2061462, at *4 (M.D. Pa.

June 7, 2012(quotingTyler v. Prudential Ins. Co. of Am., 524 F. Supp11, 1213 (W.D.

Pa. 1981)) (“The fact thasérvice under state service practice has not beefeged

does not in and of itself prevent removVal.Lesher by Lesher v. Andreozfi47 F. Supp.

920,921 (M.D. Pa. 1986)‘Even if the parties were found not to have perfeced
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discontinuance under state court pragee, this Court determines plaintiffs’ counsel's
[action] established the prerequisites for remalaérsity jurisdiction under 28 U.S.C.

1441(b).”) (quoting Heniford v. American Motors Sales Carg71 F.Supp. 328 (D.

S.C.1979))Erdey v. Am. Honda C996 F.R.D. 593, 599 (M.D. La.), on reconsideratio

in part, 558 F. Supp. 105 (M.D. La. 1983) (“Whelaiptiff, by his voluntary act has
definitely indicated his intention to discontinueetaction a to thenondiverse
defendant . .the case then becas removable under 28 U.S.C. § 1446(b). The
technicality of how plaintiff's intention is expr&sd is of no momemntit is the
expression of the intent by plaintiff which makéftcase removable.”) (citations
omitted).

While the stipulatioritself may not have bensigned by althepartieson May

23, 20168 evenabsent such perfection the ugmsed stipulation putemoving

8 The court need not examine when the parties “peet¥dtheir stipulation of
discontinwance with respect tGonleyBeaver becaus@erfect compliance under state
procedural ruless not necessary to trigg@8 U.S.C. 81446(b) Johnson2012 WL 2061462, at
*4; King, 1997 WL 28596%t *3—4; Lesher 647 F. Supp. at 92Here, it appears likglthat a
state court would have found that plaintiffs comedlwith the Pennsylvaniules of Civil
Procedure on or before May 23, 2016, thus makiregdiscontinuance @@onleyBeaver
enforceable. In Pennsylvania, voluntary discontimees are governed by the Pennsylvania
Rules ofCivil Procedure. Pa.R.C.R29(a) (“Adiscontinuance shall be the exclusivetimoal of
voluntary termination of an action, in whole orpart, by the plaintiff before commencement of
the trial.”). Pennsylvania Rule of Civil Pecedure 229(b)(1) states that “a discontinuance ny
be entered as to less than all defendants excegi tipe written consent of all parties or leave of
court upon motion of any plaintiff or any defenddait whom plaintiff has stipulated in writing
tothe discontinuance.” Pa.R.C.P. 229(b)(1). Adigaomance against less than all defendants,
therefore, requires either the written consentligfarties or an order of the court. It does not
require bothSeeToney v. Chester Cty. Hos®61 A.2d 192,97 (Pa. Super. 2008aff'd, 36
A.3d 83 (Pa. 2011) (“[iln the absence of consentalbparties, leave of court was required to
effectuate the discontinuance.Hileman v. Morellj 605 A.2d 377, 381 (Pa. Super. 1992)
(finding that a court could enter a discontinuaagainst less than all defendants upon leave of
court, even without a written petition or the consef all parties).

All parties agree that as of May 23, 2016e stipulation for discontinuaneéth respect
to defendant Conlefeaver was informal, insomuch as it had not yetnifded. By its plain
language, howeveRule 229 allows for the discontinuance of a panppn the written consent
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defendants on notice that the case had become raipdm\Becauseachparty received

written confirmdion, on or before May 23, 2016, indicatitigatall the othemparties

of all parties— notthe filing of this consentWhile neither party presented, and this court is no
aware of, a Pennsylvania state court decision iiclwl party attempted to enforce an informal
discontinuanceremovingdefendants analogize this case/gienshtein ex rel. Vetenshtein v.
City of Philadelphia755 A.2d 62 (Pa. Commw. Ct. 2000), wheraidefendant attempted to
enforce an informal amendment to a pleadingvétenshteinthe plaintiffs original complaint
included both federal claims and common law toairols.ld. at 64. Aftertheplaintiff became
aware thathedefendant intended to remove the case to federaltdmasedipon the federal
claims, plaintiff orally agreed not to pursue thets®ms in order to avoid the possibility of
removal.ld. The gdaintiff sent a letter tahedefendant confirming this agreemeihdt. Whenthe
plaintiff later attempted to revive the federal claims, thert held thatheplaintiff's letter did
not discontinue the federal claims, because thedeatid not follow the Pennsylvania Rules of
Civil Procedure. Specifically, the court held thhe letter attempted to amend the pleadings
without complying with the requirements of Pennsylia Rule of Civil Procedure 1033, which
sets forth the exclusive method for amending plegdild. at 66.

Removingdefendants argue th&ennsylvania Rule of Civil Proceduit@33 isanalogous
to Pennsylvania Rule of Civil Procedu2@9(b)(1),becausé[Pa.R.C.P] 1033, like Pa.R.C.P []
229, requires that a party may amend a pleadiregltbor delete a new cause of action or party,
only by filed consent of the adverse party or leafeourt.”(ECF No. 15n.2.) This comparison,
however, overlooks a crucial difference betweerstheules Rule 1033 allows a party to amend
its pleading “either byiled consent of the adverse party or by leave of coll&'R.C.P. 1033.
Rule 229, on the other hand, allows a party toahsmue an actionvith respecto less than all
defendants either bw/ritten consent of all parties or leave of court.” Pa.R.C229(b)(1).

While Rule 1033 explicitly requires that consentfited with the court, Rule 229 sets out no
such requirement. In fact, this difference in plingsshows that the legislature had the capacity
and knowhow to adopt a procedural rule requiring that coridee filed with the court, but that
instead the legislature chose to adopt a more tgrgtandard with respect to discontinuances,
requiring merely that consent to a discontinuaneénbwriting, rather than requiring that
parties file the consent with the court.

As of May 23, 2016all parties had provided written consent to ttigcontinuance of
ConleyBeaver On May 18, 201@ounsel forConleyBeaverand counsel for Harris and Getaway
Tours sent emails to all parties evincing a cledent to consent to the discontinuanieleski
v. Park 525 A.2d 405, 407 (Pa. Sup@t. 1987) (“Stipulations are interpreted according to the
intent of the parties.”). On May 23, 2016, plaifdifesponded by sendingaoposed stipulation
and cover letter evincing their intent to discomténthe action with respect to ConiBgaver.

The languag of Rule 229 does not require that geaties sign the stipulation itself. The Rule
establishes no requirements with respect to the fofthis consent, beyond that it be in writing
and that it come from all partieSeePa.R.C.P. 229(b)(1Because d&barties provided the
written consent to the stipulation of discontinuarmn or before May 23, 2016, asquired
underRule 229(b)(1), the stipulation of discontinuance becam#®rceable on that dayvén
were the parties required to perfectly cagnwith technical state procedural rules in order t
trigger 8§ 1446(b), it is likely that plaintiffs coplied with these procedures on May 23, 2016.
This conclusioris further supported by the wedlstablished rule that “all doubts should be
resolved in faor of remand.’Steel Valley Auth, 809 F.2d at 1010.
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wereconsentingo thediscontinuancef ConleyBeaver removingdefendants’receipt
of the unsigned stipulation triggere¢lde thirtyday removal periodinder28 U.S.C. §
1446(b) Harris and Getaway Tours hédirty days fromMay 23, 2016~ that is,until
June 22, 2016 to file their notice of removal. Harris and Getawigurs filed their
notice of removabn June 28, 2016. This notice of removal viidesd outside thehirty-
day removal perio@nd isuntimely. Consequentlyplaintiffs’motion to remand must be

granted.

V. Conclusion
For thereasons set forth abovehile the courtdoes not find that any of the
actionsremovingdefendants took in state court, including filingceossclaim at the
outset of litigation, engaging in limited discovery ipr to filing for removal,
participating in ADR, and continuing to pursue teld, though norancillary state
claims, constituted aaiver oftheir removal righs, the court must remanah the basis
that removing defendants filed an untimely notice of removal. iRldfs’ motion is,
therefore, granted.

An appropriate order will be entered.

Dated: December2 2016 /s/ Joy Flowers Conti
Joy Flowers Conti
Chief United StateBistrict Judge
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